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Burying Bell: Managing the Judicialisation of Social 
Security Tribunals 


Nick Wikeley* 


The Social Security Act 1998 introduced fundamental changes to the tribunal 
system for hearing appeal claims in respect of benefits. This article examines the 
reasons for these changes to the largest tribunal system in the United Kingdom, 
and their implications for claimants. It emphasises the increasing legalism and 
approximation to ordinary courts of these tribunals. In particular, the article 
considers the implications of the reduction of lay membership of tribunals and the 
threats posed to the traditional inquisitorial approach. 


Social security appeal tribunals were created in 1984 out of the merger of the 
former supplementary benefit appeal tribunals and national insurance local 
tribunals. Just fifteen years later they have been radically restructured. The Social 
Security Act 1998,! preceded by a Conservative Government consultation paper, 
has now fundamentally transformed the arrangements for dealing with benefit 
appeals,’ with the aim of providing ‘a streamlined and straightforward service for 
claimants who appeal against decisions to an independent tribunal’.4 The social 
security appeal tribunal and its four sister tribunals’ have been collapsed into the 
‘unified appeal tribunal’, while the Independent Tribunal Service itself, responsible 


* Faculty of Law, University of Southampton. I am indebted to Gabi Ganz, Neville Harms, Laurence 
Lustgarten, Roy Sainsbury, Richard Young and the journal’s referees for their incisive comments on an 
earlier draft of this article, but the normal disclaimers apply. I should also declare an ınterest as a past 
member of the Judicial Training Advisory Group of the Independent Tribunal Service and as a serving 
panel member of The Appeals Service. 


1 On the implementation of the Act, see House of Commons Social Security Committee, The Modernisation 
of Social Security Appeals, Eighth Report, HC 581, Session 1998—99 (London. The Stationery Office) and 
the Government’s response, included in the Commiuttee’s Second Special Report, HC 182, Session 1999- 
2000 (London: The Stationery Office). On the background to the Bull, see M. Adler and R. Sainsbury (eds), 
Adjudication Matters. Reforming Decision Making and Appeals in Social Security (Edinburgh: Dept. of 
Social Policy, University of Edinburgh New Waverley Papers SP14, 1998) and R. Sainsbury, ‘Lost 
opportunities: benefit decision making and the 1998 Social Security Act’ in E. Brunsden, H. Dean and R 
Woods (eds), Social Policy Review 10 (London: Social Policy Association, 1998). 

2 DSS, Improving decision making and appeals in Social Security Cm 3328 (1996), see further R 
Sainsbury, Consultation on Improving deciston making and appeals in Social Security: Analysts of 
responses (London: DSS, 1997). 

3 See further N. Wikeley, ‘Decision making and appeals under the Social Security Act 1998’ (1998) 5 
JSSL 104; R. Sainsbury, ‘Social Security Decision Making and Appeals’ in N. Harris et al, Social 
Security Law in Context (Oxford: OUP, 2000) and M. Adler, ‘Lay tribunal members and admunistra- 
tive justice’ (1999) PL 616. 

| 4 per Ms H. Harman, HC Deb vol 298 col 783 22 July 1997. 
„5 Child support appeal tribunals, disability appeal tribunals, medical appeal tribunals and vaccine 
damage tribunals 
© The Modern Law Review Limited 2000 (MLR 63:4, July). angrier} Blackwell Publishers, 
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for these tribunals, has been bifurcated into its judicial and administrative wings. 
The judicial arm of the Independent Tribunal Service, presided over by a county 
court judge, has been relaunched as The Appeals Service,® whilst its administrative 
branch, responsible for arranging hearings, listing cases and calling up members, 
has been hived off as a DSS executive agency, The Appeals Service Agency.’ The 
new agency is directly accountable to the Secretary of State for Social Security for 
operational matters. 

The composition of the appeal tribunals has also been radically changed; 
depending on the type of appeal in question, a case may be heard by a tribunal 
comprising one, two or three members.8 Consequently the traditional lay 
membership of social security tribunals has been abolished. The purpose of this 
article is to consider the implications of these changes for tribunals and for the 
appellants who appear before them.? In particular, it will be argued that the Social 
Security Act 1998 and the Social Security and Child Support (Decisions and 
Appeals) Regulations 199910 represent the culmination of a trend over the past 
three decades towards growing legalism and judicialisation in the welfare state, but 
which now exist within an increasingly managerial environment. Moreover, this 
will undermine the inquisitorial principle that the Independent Tribunal Service 
has, since its inception, sought to establish as one of its distinguishing features in 
the wider civil justice system. 


The road to the 1983 reforms 


The British social security system, like its counterparts in mainland Europe, has 
traditionally made a distinction between social insurance and social assistance 
benefits. Social (or, in the United Kingdom, national) insurance benefits are paid 
out on the basis of the claimant’s contributions record and specified legislative 
criteria.!! Social assistance benefits, on the other hand, are means-tested and have 
traditionally imported a greater degree of discretion in decision making. Over the 
years, however, this distinction has been gradually eroded, most notably when the 
supplementary benefits scheme was placed on a detailed legislative footing in 
1980.1? The distinctive traditions of social insurance and social assistance benefits 





6 With effect from November 1999 

7 With effect from April 2000. 

8 See further N Wikeley, ‘Social security tribunals after the Social Security Act 1998’ (1999) 6 JSSL 
155 

9 Space does not permit a detailed analysis of the changes taking place at the first tier of decision 
making. It should be noted that one of the more welcome aspects of the changes in the 1998 Act was 
the abolition of the formal system of internal reviews in decision making on child support an4 
disability benefits. For a critique, see R. Sainsbury, ‘Internal Reviews and the Weakening of Social - 
Security Claimants’ Rights of Appeal’ in G. Richardson and H. Genn, Administrative Law and 
Government Action (Oxford: Clarendon Press, 1994). For a counter view, see M. Harris, ‘The Place of 
Formal and Informal Review in the Administrative Justice System’ in M. Harris and M. Partington 
(eds), Administrative Justice in the 21st Century (Oxford: Hart, 1999). 

10 SI 1999 No. 991. 

11 The House of Commons Social Security Committee 1s currently undertaking an inquiry into the future 
of the contributory principle. 

12 There is a voluminous literature; see eg R. Titmuss, ‘Welfare Rights, Law and Discretion’ (1971) 42 
Political Quarterly 113 and the critique by M. Adler, ‘Decision-making and Appeals in Social 
Security’ In Need of Reform?’ (1997) 68 Political Quarterly 338. On the 1980 changes, see I. 
McKenna, “The Legalisation of Supplementary Benefits — More Power to the Claimant?’ (1985) PL 
455 and J. Allbeson and R. Smith, We don’t give clothing grants any more (CPAG, Poverty pamphlet 
no. 62, 1984) See further N. Harris et al, n 3 above, ch 4. 
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were reflected in very different adjudication and appeals arrangements.’ 
Entitlement to national insurance benefits was determined by insurance officers, 
civil servants with a somewhat fictional but often jealously guarded independence 
from their department./+ Insurance officers could call on the Chief Insurance 
Officer, based at one remove from the department, for advice on the interpretation 
and application of the law. An insurance officer’s appeal could be challenged 
before a national insurance local tribunal (NILT), consisting of a lawyer and two 
wing members, drawn from panels of employers and employees respectively. The 
tribunal’s decision in tum could be appealed to the National Insurance 
Commissioners, renamed the Social Security Commissioners in 1980. Decisions 
ef the Commissioners were challenged by way of judicial review, with a formal 
tight of appeal to the Court of Appeal also being instituted in 1980.15 

The arrangements for dealing with claims and appeals relating to supplementary 
benefit and its predecessors lacked both the coherence of structure and the distance 
from the department, both of which had characterised national insurance decision 
making. Indeed, the composition of the unemployment assistance tribunal, 
established in 1934 and the grandparent of the supplementary benefit appeal 
tribunal (SBAT),!© included a member of the Unemployment Assistance Board 
itself.!7 Typically, decisions for these means-tested benefits were made by local 
office staff on the basis of departmental guidance, with no pretence at either 
organisational or any other independence. Appeals against their decisions were 
heard by supplementary benefit appeal tribunals, in which non-legally qualified 
chairmen were the norm,!® at least in Great Britain.!? Although judicial review was 
always a possibility, there was no right of appeal from the decisions of these 
tribunals until 1978, when a temporary right of appeal to the High Court was 
introduced. In 1980 the appellate jurisdiction was transferred to the newly-entitled 
Social Security Commissioners, together with a further right of appeal to the Court 
of Appeal. 

The principal impetus for these changes was the Bell Report of 1975, which had 
been severely critical of the quality of adjudication achieved by supplementary 


13 The history of these arrangements ıs set out fully elsewhere: see in particular J. Fulbrook, 
Administrative Justice and the Unemployed (London’ Mansell, 1978), A.W. Bradley, ‘Recent Reform 
of Social Security Adjudication in Great Britain’ (1985) 26 Les Cahiers de Droit 403 and A.I. Ogus, 
E Barendt and NJ Wikeley, The Law of Social Security (London: Butterworths, 4th ed., 1995), ch 
17. 

14 See further J Baldwin, N Wikeley and R. Young, Judging Social Security (Oxford OUP, 1992), ch 
2 

15 Ogus, Barendt and Wikeley, n 13 above, 686. 

16 Unemployment assistance tribunals (1934-1948) were replaced by national assistance tribunals 
(1948-1966) which ın turn gave way to supplementary benefit appeal tnbunals (1966-1984) 

17 See T. Prosser, ‘Poverty, Ideology and Legality: Supplementary Benefit Appeal Tribunals and their 


. -ar Predecessors’ (1977) 4 Brit. Jnl of Law and Soc. 39 at 42—44; see also G. Lach, ‘Appeal Tribunals 


under the National Assistance Act, 1948’ in R.S.W. Pollard (ed), Administrative Tribunals at Work 
(London: Stevens & Sons, 1950) and T. Lynes, ‘Unemployment Assistance Tribunals ın the 1930s’ ın 
M. Adler and A. Bradley (eds), Justice, Discretion and Poverty (London: Professional Books, 1975) 

18 Interestingly the post-Franks era saw a decrease in the proportion of lawyer chairmen dealing with 
means-tested benefit appeals: in 1956, 37 of the 151 national assistance tribunals were legally 
qualified, compared with just 11 out of 205 SBAT chairmen in 1969. A. Bradley, ‘National 
Assistance Appeal Tribunals andthe Franks Report’ in M. Adler and A. Bradley, ibid 48. As a result 
of the Bell Report (n 20 below), more lawyer chairmen were appointed to SBATs from the late 1970s 
onwards. 

19 The position in Northern Ireland was different: legally-qualified chairmen were traditionally the norm 
for both NILTs and SBATs. In the 1970s Narain reported that 26 out of the 30 chairmen holding 
appointments across the two jurisdictions were lawyers J. Narain, ‘Social security appeal tribunals in 
Northern Ireland: A Survey’ (1979) 30 NILQ 111 at 135. See also A.W. Bradley, ‘Reform of 

Supplementary Benefit Tribunals — The Key Issues’ (1976) 27 NILQ 96, fn 9 at 98-99 


t 
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benefit appeal tribunals. Bell’s earlier work had included a distinctly more 
positive study of national insurance local tribunals.2! As Harlow and Rawlings. 
observe, “The Bell Report was an important stage in the move to orderliness and 
ultimately judicialisation of tribunals.’** These reforms culminated in the passage 
of the Health and Social Services and Social Security Adjudication Act 
(HASSASSAA) 1983,» which merged the two main branches of welfare tribunals 
to create the social security appeal tribunal (SSAT) as from April 1984. At the 
same time a presidential structure,” headed by a circuit judge, was put into place, 
originally under the somewhat ugly acronym of OPSSAT- (Office of President of 
Social Security Appeal Tribunals).2° OPSSAT also took under its wing the 
associated medical appeal tribunals? and vaccine damage tribunals.’ This 
represented the realisation of Bradley’s call, in the wake of the Bell Report, for 
an autonomous agency (a ‘Social Security Tribunals Service’) covering all facets 
of the tribunals’ work, both judicial and administrative.” In 1991 the organisation 
was renamed the Independent Tribunal Service ([TS), in part with the conscious 
purpose of emphasising the organisation’s separation from the Department of 
Social Security. In the early 1990s ITS took over responsibility for both the newly- 
created disability appeal tribunals? and child support appeal tribunals.*° Dealing 
with in excess of 300,000 appeals annually, ITS thus became ‘the largest tribunal 
system in the United Kingdom and possibly also in Europe’,*! dwarfing both the 
employment (formerly industrial) tribunals and county court arbitrations in terms 
of the volume of their work.*? 

Two perspectives on the evolution of these tribunal structures can be discerned 
in the contemporary literature. Several commentators adopted what might now be 
characterised as a Whiggish approach to the reforms. In doing so, they welcomed 


20 K Bell, Research Study on Supplementary Benefit Appeal Tribunals (London: DHSS, 1975) For 
other contemporary studies see M. Herman, Admunistrative Justice and Supplementary Benefits 
(London: G. Bell & Sons, 1972), N. Lewis, ‘Supplementary Benefits Appeal Tribunals’ (1973) PL 
257, R. Lister, Justice for the Claimant (London: CPAG Poverty research series 4, 1974), M. Adler 
and A Bradley (eds), n 17 above, and A. Frost and C. Howard, Representation and Administrative 
Tribunals (1977). For a particularly vivid account of the worst excesses of SBATs, see J. Fulbrook, 
The Appellant and his Case (London. CPAG Poverty research series 5, 1975). 

21 K. Bell, P Collison, S. Turner and S. Webber, ‘National Insurance Local Tribunals’ (1974) 3 Jnl of 
Social Policy 289 (Part I) and (1975) 4 Jnl of Social Policy 1 (Part II). 

22 C. Harlow and R. Rawlings, Law and Administration (London, Butterworths, 2nd ed, 1997) 480. 

23 The proposal to merge the two tribunals was also influenced by the Pliatsky Report, which questioned 
the continuing appropriateness of operating two appellate systems in parallel: Report on Non- 
Departmental Public Bodies Cmnd 7797 (1980) 81. 

24 The presidential structure was borrowed from the then industrial tibunals: J. Fulbrook, ‘HASSASSA 
and Judge Byrt — Five Years On’ (1989) 18 ILJ 177, 179 The advantages of such a structure have 
been discussed by the Council on Tribunals in one of their rare special or occasional reports: 
Tribunals their Organisation and Independence Cm 3744 (1997). 

25 Social Security Administration Act (SSAA) 1992, ss 40-41 and 51, now repealed by SSA 1998. 

26 Known as MATs: SSAA 1992, s 50, now repealed by Social Security Act (SSA) 1998. 

27 Vaccine Damage Payments Act 1979, s 4, now substituted by SSA 1998, s 46. 

28 Bradley, n 19 above, 112. See also Lewis, n 20 above, 283 

29 DATs were established ın April 1992 to hear appeals on disability issues relating to disability living 
allowance, attendance allowance and disability working allowance: SSAA 1992, ss 42 and 43, now 
repealed by the SSA 1998. 

30 Child Support Act 1991, ss 20 and 21 (now substituted with a new CSA 1991 s 20 by SSA 1998, s 42) 
and Sched. 3 (now repealed). On child support appeal tribunals, see further G. Davis, N. Wikeley and 
R. Young, Child Support in Action (Oxford: Hart, 1998) ch 7 

31 G. Cole, ‘Maintaining Judicial Standards in the Independent Tribunal Service’ in Harris and 
Partington (eds), n 9 above, 408 

32 Employment tribunals received about 80,000 applications in 1997/98 (DTI Consultation Paper, n 151 
below, para 7) and there were 98,962 county court arbitrations in 1998: LCD, Judicial Statistics 
Annual Report 1998 Cm 4371 (1999) 35. 
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the measures designed to upgrade the system of supplementary benefit appeals to 

airror the principles and practices of national insurance decision making.*? This 
view adopted the (doubtless genuinely expressed) assurances of the then Minister 
of Health in 1983 that the changes were ‘intended to improve the quality of 
adjudication and to demonstrate more clearly the independence of the 
arrangements for deciding benefit claims from the Department.’** Such concerns 
as were expressed about the merger were largely at a practical level. Other writers 
adopted a rather more sceptical approach,’ welcoming a number of the changes 
but echoing Prosser’s argument that appeal tribunals for means-tested benefits had 
not been introduced to provide greater procedural protection and fairness for 
claimants, but rather to provide ‘a symbolic appearance of legality whilst ensuring 
this had no real effect’.36 These critics noted the singular absence from the reforms 
of any measures designed to expand the availability of advisory and representative 
facilities for claimants.37 However, these two schools of thought were united in 
their assessment that the reforms would succeed only with extensive training for 
chairmen and members.*® 


Independence under the Social Security Act 1998 


The 1983 reforms had created the post of adjudication officer, based on the old- 
style insurance officer, and in retrospect represented ‘the zenith for independent 
adjudication’.39 The commitment to independent decision making at first instance 
was also manifested by the establishment of the post of Chief Adjudication Officer, 
modelled on the Chief Insurance Officer, whose role included both advising 
adjudication officers on the interpretation of the law and monitoring standards in 
decision making.*° This whole edifice has now been torn down by the 1998 Act: all 
decision making at office level is now in the name of the Secretary of State,*! and 
the functions of advising and monitoring first instance decision makers have been 
brought in house within the Benefits Agency.” This has inevitably raised concerns 
that the pressures of management performance indicators will carry still greater 
weight than the principles of administrative justice.4? The wider ramifications of 
this change throughout the social security adjudication machinery are difficult to 
predict. At one level the independence of adjudication officers was always 


33 See eg L Neville Brown, ‘The British Social Security Tribunals: A New Unified System for 
Adjudication of Social Security Benefits’ (1986) 17 Cambrian Law Rev. 40 and J.C. Potter, 
‘Adjudication by Social Security Appeal Tribunals: A Research Study’ (1992) 21 Anglo-Amencan 
Law Review 341. 

34 per Mr K. Clarke, HC Deb vol 37 col 497 17 February 1983. 

35 See particularly N Harris, ‘The Reform of the Supplementary Benefit Appeals System’ (1983) JSWL 
212 and J Mesher, ‘The Merging of Social Security Tnbunals’ (1983) 10 JLS 135 

36 Prosser, n 17 above, 44. For a still more critical approach, drawing heavily on Foucault, see H. Dean, 
Social Security and Social Control (London: Routledge, 1991). 

37 Harris, n 35 above, 223 and Mesher, n 35 above, 141. 

38 Neville Brown, n 33 above, 53; Harms, n 35 above, 223 and Mesher, n 35 above, 139. 

39 Sainsbury, n 3 above , 213. See also N. Wikeley and R. Young, ‘The Administration of Benefits in 
Britain: Adjudication Officers and the Influence of Social Security Appeal Tribunals’ (1992) PL 238 

40 See R. Sainsbury, ‘The Social Security Chief Adjudication Officer, The First Four Years’ (1989) PL 
323. 

41 SSA 1998, s 1. 

42 The President of the Appeals Service has been allocated a modest role in monitoring the quality of 
decision making at first instance: see Eighth Report, n 1 above , paras 58-60. 

43 It is symptomatic, for example, that Department for Education and Employment sector adjudication 
managers are now known in the new terminology as DMA business managers. 


© The Modern Law Review Limited 2000 479 


The Modern Law Review [Vol. 63 


problematic; yet their status, along with that of their predecessors, the insurance 
officers, represented a fundamental underpinning of the system of ‘statutory 
authorities’.“* The 1998 Act has removed that foundation and placed a conceptual 
wedge between first-instance and appellate adjudication. 

In formal terms, however, the constitutional independence of appeal tribunal 
members is now stronger than it has ever been, as a result of the 1998 changes. In 
the 1960s and 1970s the sponsoring departments still enjoyed a very significant 
role in the process of appointing tribunal chairmen and members.*5 Under the 1983 
reforms the Lord Chancellor became responsible for appointing all tribunal 
chairmen whilst the President assumed responsibility for recruiting and training lay 
members.** These reforms themselves clearly buttressed the formal independence 
of tribunal personnel.*’ This process has now been taken a step further by the 1998 
Act, which invests the Lord Chancellor with the power of appointing both the 
President and all tribunal members, legally qualified or otherwise.4? Independence, 
however, has many facets. As Sainsbury has noted, ‘it is rarely possible to say that 
an appeal system is totally independent. Instead there are only degrees of 
independence’ .*? Sainsbury argues that independence is clearly demonstrable if the 
following five conditions are met:® ‘(i) the appellate decision-makers should not 
have any connection with the department or office responsible for initial decisions; 
(11) the relevant department should not appoint the decision-makers; (iii) nor should 
it train them; (iv) nor provide them with advice or other assistance; (v) nor 
administer the appeals system.’ 

In the context of this final requirement the changes to the Independent Tribunal 
Service under the 1998 Act assume increased significance. It is claimed that 
efficiency within the tribunal service will be improved by the creation of a ‘unified 
appeal tribunal’ and the hiving off of the administrative wing of ITS into a DSS 
executive agency, accountable through the Secretary of State to Parliament.*! 
Neither of these arguments can withstand close scrutiny. The creation of a single 
appeal tribunal reflects the rhetoric of streamlining and increasing efficiency, but 
the change may be largely semantic. In practice few part-time chairmen are likely 
to take on extra jurisdictions (‘multi-ticketing’ in the new jargon) and the new 


44 This was the customary name for the three-tiered decision-making pyramid of adjudication officers, 
tribunals and Commissioners 

45 For a study of the procedures for appointing charmen and members to NILTs and national assistance 
appeal tribunals (the predecessors of SBATs), see S. McCorquodale, ‘The Composition of 
Administrative Tribunals’ (1962) PL 298. See also HJ Elcock, Administrative Justice (London: 
Longmans, 1969) 37, describing how nominations for panel members for NILTs would be sought 
from approved employers’ and workpeople’s organisations ‘after which the persons concerned are 
interviewed by the district officer of the Ministry of Social Security to ensure that they are sufficiently 
educated, intelligent and honest for the job’. See also H. Street, Justice in the Welfare State (London: 
Stevens & Sons, 1975) 13 on this ‘vetting’. 

46 SSAA 1992, ss 40, 41 and 51, now repealed In practice regulations provided for former NILT and 
SBAT members to be reappointed wholesale to the ITS panel: see Potter, n 33 above, 345. 

47 Neville Brown, n 33 above, 52. 

48 SSA 1998, ss 5 and 6. Consequently, whilst part-tume (legal) chairmen were invited by the LCD to 
reapply in a paper exercise for appointment as legally qualified panel members, existing non-lawyer 
disability appeal tribunal members were subject to the formal application and interview procedure of 
the relevant Judicial Appointments branch of the LCD. 

49 R. Sainsbury, ‘Social Security Appeals: in Need of Review?’ in W. Finnie, C.M.G. Himsworth and N. 
Walker (eds), Edinburgh Essays in Public Law (Edinburgh: Edinburgh University Press, 1991) 335- 
349, 346. For an Australian perspective, see G. Fleming, ‘The Proof of the Pudding is in the Eating: 
Questions About the Independence of Administrative Tribunals’ (1999) 7 Australian Journal of 
Administrative Law 33. 

50 See Sainsbury, n 9 above, 300. 

51 See eg Lord Hardie, HL Deb vol 588 cols 964-966 20 April 1998. 
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more ‘flexible’ procedural rules for tribunals are, on closer scrutiny, remarkably 
inflexible.°? There is, in addition, the argument that the previous range of tribunals 
with designated areas of responsibility might have given confidence to the public 
that appeals were being dealt with by the appropriate experts.>? 

The logic of the second argument is, equally, less than self-evident. The main 
plank in the Government’s case for reform centred on the high levels of delays in 
hearing appeals. It is undoubtedly true that delays in hearing appeals escalated 
throughout the 1980s and 1990s. At the time of the 1983 reforms, average delays of 
10 weeks in hearing appeals were regarded as unacceptable.*4 By 1996 appeals 
were taking around 26 weeks to be heard.” The inference, however, that the 
structure of ITS was the root cause of these increased delays was always a non 
sequitur. The reasons for delays are manifold,°® and include initial delays in 
Benefits Agency and other DSS Agency offices’ and requests by appellants and 
their representatives for postponements or adjournments, as well as straightforward 
administrative inefficiency and occasional incompetence within ITS. Moreover, a 
significant indirect cause of delays consists of surges in benefit claims, often 
prompted by legislative changes, which in turn lead to an increase in the number of 
appeals lodged.” The responsibility for this lies firmly with the sponsoring 
department. This has been a characteristic of ITS’s work since its very inception: in 
the last nine months of 1984 (ie from when OPSSAT was established) 192,576 
appeals were lodged; for the two following years the totals were 293,728 and 
355,731 respectively.°? The principal factor behind this relentless growth was the 
escalating number of appeals over single payments, which were given a further 
impetus by the highly restrictive amendments of August 1986. The unresponsive 
civil service budgeting system meant that such extra staffing resources as OPSSAT 
received were too little and too late to cope with the backlog of appeals.®! This 
pattern has been repeated in more recent years: in 1995—96 a total of 234 881 
appeals were received, which increased by 51 per cent to 354 901 in 1997-98, 
largely due to the unexpectedly high number of incapacity benefit appeals, a rise in 
disability living allowance and child support appeals and the introduction of 
jobseeker’s allowance.® There was no increase in staffing levels over the same 
period, leading the House of Commons Select Committee on Social Security to 





52 See Wikeley, n 8 above. 

53 M Partington, “The Evolution of Administrative Justice in England: The Case of Social Security’ in 
K D. Ewing, C.A. Gearty and B.A. Hepple, Human Rights and Labour Law (London: Mansell, 1994) 
336. 

54 per Mrs E Currie, HC Deb vol 60 col 780 21 May 1984. 

55 See DSS consultation paper, n 2 above, para 2.8. 

56 See further Wikeley, n 8 above. 

57 In 1994, child support appeals were taking an average of 26 1 weeks to clear, of which an average of 
17 7 weeks was taken up by the Child Support Agency in producing a submission: see Davis et al, n 

, 30 above, 135. 

58 Saimsbury, n 9 above, 298. 

59 DHSS, Social Security Statistics 1986 (London. DHSS, 1986), 276-277, Table 49 01A and 49.01B, 
and Social Security Statistics 1987 (London: DHSS, 1987), 272, Table 49.01. 

60 On the 1986 amendments, see M.S. Rowell, ‘The Social Fund — Transitional and Possible 
Alternatives’ (1987) JSWL 137; for the implications for tribunal workloads, see N. Wikeley, “The 
Future for S.S.A.T.s.’ (1987) 17 Fam Law 133. 

61 P Phippard, Social Security Appeal Tribunals: The Bell Report and Beyond (MA dissertation, Brunel 
University, January 1988) 51-52. Phippard also identifies the miners’ strike of 1984-1985 as a 
significant factor in fuelling the increase in appeals: ibid, 82. For the contemporaneous official 
OPSSAT account of the difficulties in coping with the growth in appeals, see House of Commons 
Social Services Committee, Social Security. Changes Implemented ın April 1988, Minutes of 
Evidence, HC 437 (Session 1988—89), 38—40. 

62 E:ghth Report, n 1 above, para 8. 
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conclude that ITS ‘has been significantly under-resourced in the past in attempting 
to deal with the rising tide of appeals’. l 

The changes do not therefore address the underlying causes of delay. There are, 
moreover, potential dangers inherent in the new arrangements. Under the pre-1984 
system the then Department of Health and Social Security was directly responsible 
for servicing tribunals: the department thus provided the tribunals with clerks, 
decided upon the office facilities and other resources to be provided to tribunals, 
and determined how many appeals would be listed for each hearing.“ After 1984 
all these issues were determined in-house within ITS, albeit within a global budget 
which was allocated by the DSS, following representations from the President and 
his Chief Executive. The key point, however, was that it was for ITS to arrive at its 
own decisions on resource allocation, within those budgetary constraints. 
Assurances have been given that The Appeals Service and its parallel executive 
agency will continue to work closely together.© But it is as yet unclear where the 
final policy decision will lie on, for example, listing of cases: is this ultimately a 
judicial decision or an administrative one? The point is fundamental, as obviously 
the number of cases listed per session and the associated facilities provided may 
impinge on the quality of justice which can be attained within those hearings. The 
answer will probably be that the decision is a joint one between The Appeals 
Service and its companion executive agency. If so, the organisational severance of 
ITS must increase the risk that administrative and managerial considerations — 
most notably achieving a high throughput of cases — will carry greater weight, 
which could be detrimental to justice. The observations of HH Judge John Byrt QC 
on the inception of OPSSAT (later ITS) in 1984 are telling here: 


What is new is that the tribunals now have the opportunity of having an independent 
admunistrattve staff of their own. Its principle [sic] aim must be to serve the convenience of 
both the main parties to any appeal but in the event of a conflict between the needs of those 
parties, that staff must accept my priority of putting first that of the claimant with all his 
attendant disadvantages, even if that means on occasions denying the Department.°’ 


Although the latest changes seek to divorce the judicial and administrative 
functions at a structural level, this distinction is then confused by the introduction 
of new procedural measures. Thus tribunal clerks, who as we have seen will be 
employees of a DSS agency, now have the power to strike out certain appeals (eg 
for want of jurisdiction), albeit that an aggrieved appellant has the right to request 
reinstatement of the appeal by a legally qualified chairman.® A judicial function is 
thus transmuted into a routine administrative task. 

In the light of these changes, the possibility must remain of a human rights 
challenge to the new appeal tribunals based on Article 6 of the European 
Convention on Human Rights.® Although tribunal panel members are appointed 
by the Lord Chancellor, they are (as before) paid, albeit indirectly, by the 





63 ibid para. 11. 

64 Mesher, n 35 above, 140. 

65 Eighth Report, Minutes of Evidence, n 1 above , 36-39. 

66 See Mesher, n 35 above, 140, commenting on the pre-1984 regime. 

67 Transcripts of Speeches from the 5th National Tribunal Assistance Conference (Greater London 
Citizens Advice Bureaux Service, September 1984) 3. Contrast this with Street’s experience in the 
1970s: ‘The tnbunal has no control over the hearing lists; ıt has no power to speed up sittings. It 
merely attends for hearing when summoned by the clerk’ (Street, n 45 above, 13) 

68 Social Security and Child Support (Decisions and Appeals) Regulations 1999 (S.I. 1999 No. 991) reg 
46; see further Wikeley, n 8 above. 

69 ‘In the determination of his civil mghts and obligations ... everyone 1s entitled to a fair and public 
hearing within a reasonable time by an independent and impartial tnbunal established by law.’ 
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Department of Social Security, which provides a block grant to The Appeals 
Service. In addition, as we have seen, the administrative work of the tribunals is 
now carried out by a part of the Department. The possibility of such a challenge 
has been increased given the decision of the Employment Appeal Tribunal in Smith 
v Secretary of State,” in which Morison J noted that ‘on the face of the legislative 
provisions setting up Employment Tribunals and controlling their composition 
there is a lack of transparent objective independence from the Secretary of State ... 
there is a real and troubling question as to whether Employment Tribunals may 
properly and lawfully adjudicate on claims made against the Secretary of State, 
having regard to Article 6 of the Convention.’”! The fundamental principle under 
Article 6(1) ‘is the confidence which the courts must inspire in the public in a 
democratic society’.’* As the unofficial website of the Social Security 
Commissioners wryly comments: “The implications for a tribunal process in 
which the Secretary of State who is a party to every appeal also makes all the rules, 
is the paymaster, controls the entire tribunal administration and can even set aside 
the result (section 13(3) SSA 1998) are perhaps too obvious to need stating’.73 
Thus policy makers may yet live to regret their failure to pay heed to the advice of 
the JUSTICE-All Souls Review of Administrative Law, namely that ‘the visible 
independence of the tribunals is the cornerstone of the system. In the matter of 
adjudication appearance is crucial’ .74 

The decision to dismantle ITS may yet rebound on the Secretary of State for 
Social Security in other ways: one of the advantages of the ITS model, as was 
astutely noted by Judge Byrt, was that it ‘has taken the tribunals out of the political 
arena, and saved both Ministers and their civil servants much of the political and 
administrative hassle which formerly was probably something of an embarrass- 
ment to them and wasteful of their time.’”° Such matters now rest much closer to 
home for the Department, although the creation of an executive agency provides 
ministers with a degree of insulation from responsibility for operational matters. 

One way of reasserting the judicial independence of The Appeals Service would 
be to bring it directly within the ambit of the Lord Chancellor’s Department, as 
happened with the Social Security Commissioners in 1985,76 and as has been 
suggested in the past.” Whilst this would emphasise the formal independence of 
the appeal tribunals, such a move might not necessarily be in the long-term 
interests of The Appeals Service in all other respects. For example, there would be 





70 [2000] ICR 69. 

71 ibid 76-77. The cases of employment tribunals and appeal tribunals are not precisely on all fours: the 
Secretary of State appoints employment tribunal wing members but all appeal tribunal members are 
appomted by the Lord Chancellor (see above). 

72 bid para 29. See also, in a sımılar vein, Starrs and Chalmers v Procurator Fiscal [2000] SLT 42, 
holding that a mal before a temporary shenff violates the accused’s mght under Art. 6(1) to an 
independent and umpartial tribunal. See A. O’Neill, ‘The European Convention and the Independence 
of the Judiciary — The Scottish Experience’ (2000) 63 MLR 429. 

73 <http://www.hywels demon.co.uk/commrs/decns.htm>. Under SSA 1998, 313(3) a chairman must set 
aside a tribunal decision for redetermination where both parties contend it was erroneous in point of 
law (even if the parties are in dispute as to the nature of the error of law). 

74 Report of the Committee of the JUSTICE-All Souls Review of Administrative Law in the United 
Kingdom, Administrative Law (Oxford. Clarendon, 1988) para 9.13. The point was also made by the 
previous President of the Independent Tribunal Service, H.H Judge Keith Bassingthwaighte: ‘Social 
security benefits are frequently a subject of some political controversy It is essential that the appeals 
body, is, and ıs seen to be, distanced from political intervention and influence’ (The Lawyer, 22 
October 1996). 

75 House of Commons Social Services Committee, Minutes of Evidence, n 61 above, 33 

76 Transfer of Functions (Social Security Commissioners) Order 1984 (SI 1984 No 1818). 

77 See eg Potter, n 33 above, 371. 
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no guarantee that any consequential transfer of funding from the DSS to the LCD 
would be uprated to meet demand in subsequent years.’® In addition, the LCD has 
relatively few resources, whereas by contrast the DSS has by far the largest 
departmental budget in government.’? Within the DSS, The Appeals Service 
represents a very marginal cost in budgetary terms,®° and furthermore the 
Department has a vested interest in ensuring that training which deals with new 
benefits is in place. The Appeals Service might therefore actually find itself (even 
more?) significantly under-funded if such a transfer did take place. 


The role of the lay members 


Writing as recently as 1997, Harlow and Rawlings noted that ‘a distinctive feature 
of the English tribunal system as it emerged is the importance attached to lay 
participation in the appeals machinery. This feature is still much prized today as we 
shall see in the context of welfare adjudication.’®! Yet the precise purpose and role 
of the lay members on social security tribunals has never been formally 
articulated.82 Lay members on national insurance local tribunals were drawn from 
two panels, one representing employers and self-employed persons and the other 
employed people.83 One experienced NILT chairman (and former member of the 
Council on Tribunals) was in no doubt as to their purpose: ‘they should bring into 
the tribunal a worldly experience of business and industry and a knowledge of life 
on the factory floor to complement the legal expertise of the chairman. Often, 
heavy reliance is placed on them by the chairman in fact finding.’** This may 
account for the finding in Bell’s study of national insurance appeals that over 90 
per cent of chairmen assessed lay members’ contribution as either “very valuable’ 
or ‘valuable’.8° Wing members in national insurance tribunals thus reflected the 
corporatist tradition of much of twentieth century public life in Britain. Indeed, 
originally the 1911 scheme established a system of local elections for insured 
workers to select their own representatives on the Court of Referees (the 


78 The writer was given to understand some years ago that the last quinquennial review of ITS, which 
considered the possibility of transfer, came to grief over precisely this issue. The report of that review 
has never entered the public domain. see HC Debs vol 288 col 770 24 January 1997. 

79 Representing about 30% of all planned public expenditure: DSS, Social Security Departmental 
Report, Cm 4214 (1999) 3. 

80 The DSS expect to spend £105 billion on social security benefits in 1999—2000; the projected cost of 
ITS/TAS is just £54 million’ DSS Soctal Security Departmental Report Cm 4214 (1999) 8 and 74. 
(The heading to Figure 34 should read thousand and not million, and hence the ITS/TAS budget 
£54.386 million, not £54,386 mullion). 

81 Harlow and Rawlings, n 22 above, 461, see also 484, observing that this tradition was being brought 
into question by the process of judicialisation. Nonetheless, not least given the contents of the 
Consultation Paper (n 2 above) and the onginal Social Security Bill, the emphasis in the quotation on 
lay participation is understandable. 

82 For a recent attempt to do so; see M. Adler, ‘The Selection, Training and Monitoring of Lay Tribunal 
Members’ 1n Harris and Partington (eds), n 9 above. For an Australian perspective, see P. Swain, 
‘Critical or Marginal? — The Role of the Welfare Member in Administrative Review Tribunals’ 
(1999) 6 Australian Journal of Administrative Law 140. 

83 Social Security Act 1975, s97(2). 

84 L. Neville Brown, n 33 above, 631 He also observed that some lay members might have an added 
value on the rare occasions when a disgruntled appellant threatened to become violent, citing an 
incident in which he had, as chairman, had to ask the clerk to call the police but, by the tıme they 
arrived, the appellant had left accompanied by a lay memker, who was an ‘experienced union official 
who had quelled many an MEY DEORE mobile plant where he worked in 
Birmingham’ ibid 637-638. 

85 Bell et al, n 21 above, P 
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predecessor of the NILT) so as to achieve fair representation of different trades and 
local areas.86 

The function of lay members on the parallel supplementary benefit appeal 
tribunals was much less clear. Again, two panels were constituted. One panel was 
comprised of people appearing to the Secretary of State ‘to have knowledge or 
experience of conditions in the area to which the panel relates and of the problems 
of people living on low incomes’.®’ The other panel consisted of ‘persons 
appearing to the Secretary of State to represent work-people’ (typically trade 
unionists).8® As Bradley rhetorically posed, were the lay members meant to be 
representative of the community as a whole? Or were they there because of their 
special skills or knowledge? Or was their role to ‘hold the ring’ between the 
taxpayer and the claimant? The Society of Labour Lawyers conceived the role of 
lay members on tribunals as being three-fold: to provide a degree of ‘imaginative 
sympathy’; to balance the risk of a case-hardened legal chairman; and to manifest 
public participation and critical interest in tribunal adjudication. On this view, the 
case for lay involvement in welfare tribunals was the same as for retaining the jury 
in criminal cases.” Bell’s research in the early 1970s had also demonstrated strong 
support for the lay involvement in social security tribunals. In her study of 
supplementary benefit appeal tribunals, appellants ‘felt more deeply about lay 
members than about any other single aspect of their experience’.?! Lay members 
were expected to play an active and enabling role and appellants ‘clearly wanted 
ordinary people as panel members — particularly people with first hand knowledge 
and experience of the kinds of problems and conditions experienced by 
supplementary benefit claimants’.°* Two-thirds of the appellants interviewed 
considered that three members was the right size for a tribunal. 

The most controversial provision in the original Health and Social Services and 
Social Security Adjudication Bill 1983 was thes HRSA muorereate a single panel of 
members for the amalgamated social se So ait ees han to maintain the 
traditionally discrete panels, thus swepe ‘thi s¥nshalic representation 
within the tribunal process of the i HESS £ y This change was 
dropped from the Bill in order to f é General Election, 
but was later reactivated in section Yealth an Sogfal Security Act 1984. 
Ironically, given the abolition of lay fa eee und thé J L998 Act, the main reason 
given by ministers was their desire toproddéen the, of tribunal membership.» 

One of the most remarkable features of the « Changes introduced on the back of the 
Social Security Act 1998 has been the abolition of a role for lay members in social 
security tribunals, notwithstanding the absence of any public (or indeed 




















86 Fulbrook, n 13 above, 223. 

87 Supplementary Benefits Act 1976, Sched 4, para 1, inserted 1979, Sc 

88 Supplementary Benefits Act 1976, Sched 4, para 3(1). 

89 See Bradley, n 19 above, 115. 

90 J. Fulbrook, R. Brooke and P. Archer, Tribunals. a social court? (London: The Fabian Society, 
Fabian tract 427, 1973) 8. 

91 Bell Report, n 20 above, 18. 

92 ibid. For the same point in relation to national insurance local tribunals, see Bell et al, n 21 above, Part 
I, 9. 

93 Some wanted a larger body with more lay members: Bell Report, bid 18 

94 Dean, n 36 above, 101. 

95 ‘Our existing system does not give sufficient weight to single parents and the disabled who may 
frequently have to before- tribunals .. it would be nght to have a broader range of 
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parliamentary) debate on the issue. The Conservative administration’s Consulta- 
tion Paper envisaged both flexible powers of tribunal composition and the 
possibility of single non-legally qualified adjudicators sitting alone.” Both of these 
proposals found their way into the incoming Labour Government’s Social Security 
Bill in 1997; however, following pressure from the Council on Tribunals and 
others, the provision enabling non-lawyers to sit alone was abandoned but the 
flexible powers of composition were retained.?’ The Act itself merely provides that 
the Lord Chancellor is to appoint a panel of appeal tribunal members, and that their 
qualifications should be prescribed in regulations.?® The regulations — promulgated 
nearly 10 months later — specify that the only classes of panel membership are 
those relating to legal, medical and accounting qualifications, along with those 
people who are experienced in dealing with the needs of disabled persons in a 
professional or voluntary capacity, or who are themselves disabled.” 

An appeal tribunal under the 1998 Act must include a legally qualified panel 
member who will either be a sole adjudicator or will sit with one or two other 
members depending on the type of case involved.'! In general terms the default 
position is that appeal tribunals now consist of a lawyer sitting alone. This applies to 
the broad range of appeals relating to the principal benefits such as income support 
and jobseeker’s allowance, whether they relate to the criteria for entitlement, 
sanctions or overpayments. Child support appeals are also heard by a lawyer sitting 
alone. A lawyer and a doctor sitting together hear appeals which concern incapacity 
for work!®! (including income support appeals where this is in issue), whilst those 
rare appeals which involve complex financial matters (eg some child support and 
working families’ tax credit appeals) are determined by a lawyer and an accountant. 
Cases which formerly fell within the jurisdiction of the medical appeal tribunals are 
now dealt with by a lawyer sitting with either one or two doctors, and disability 
appeals by a lawyer, a doctor and a carer or disabled person, on the model of the 
disability appeal tribunal. It should also be emphasised that the composition of such 
appeal tribunals is now a matter of secondary legislation, with the concomitant lack 
of parliamentary scrutiny that this entails for any future changes. This restructuring 
has been enforced notwithstanding the view of the Council on Tribunals that it “could 
see no justification for supporting a move away from a three-person tribunal, whether 
to a one-person or two-person tribunal’ .!° In addition, despite the dramatic nature of 
these changes, significant parts of the social security adjudication machinery have 
been left unchanged by the 1998 Act (for example, housing benefit review boards).!” 





96 DSS consultation paper, n 2 above, para 5.5. 
97 See Wikeley, n 3 and n 8 above. 

98 SSA 1998, s 6(1) and (3). 

99 Above n 10, Sched 3 

100 For a detailed analysis of the regulations, see Wikeley, n 8 above. See further N. Wikeley, “Two's 
Company, Three’s a Crowd: Chairmen’s Views of the Composition of Appeal Tribunals’ (2000) 7 
JSSL 88. 

101 Previously known as the ‘all work test’, on which see N. Wikeley, “The Social Security (incapacity 
for Work) Act 1994’ (1994) 58 MLR 523. This has now been renamed the ‘personal capability 
assessment’ by the Welfare Reform and Pensions Act 1999, s 61, see further Social Security 
(Incapacity for Work) Miscellaneous Amendments Regulations 1999 (SI 1999 No 3109) 

102 Annual Report of the Council on Tribunals for 1997/98 (HC 45, Session 1998-99), para 1.3. See also the 
Council’s Model Rules of Procedure for Tribunals Cm 1434 (1991) 89, recommending that the “consti- 
tution, general structure and composition of tribunals’ should normally be a matter for primary legislation. 

103 However, ıt seems most improbable that these review boards will withstand a human nghts challenge 
under Article 6, given that they are composed of councillors who are members of the authority which 
was responsible for the decision under appeal. This presumably accounts for the inclusion of cl 69 of, 
and Sched 7 to, the Child Support, Pensions and Social Security Bull 2000 (HL Bull 70), which 
transfers their jurisdiction to appeal tribunals under the SSA 1998. 
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The triumph of judicialisation? 


In retrospect, the 1984 reforms can be seen as signalling the beginning of the end 
for lay members on social security tribunals. Three factors in particular, when 
allied with other changes within the Welfare State, have played a key part in the 
increased role for judicialisation and the consequential demise of the lay member. 
These were, first, the requirement that all chairmen be legally qualified; secondly, 
the creation of a corps of a full-time tribunal judiciary; and, finally, the marked 
diminution of the role of trade unions in the system of benefits appeals which in 
turn reflected a fundamental shift in the nature of the tribunals’ caseload. 

Bell’s proposal that all tribunal chairmen should hold a legal qualification, so as 
to upgrade the quality of justice in supplementary benefit appeals, was finally 
enshrined in the 1983 legislation.!%* Existing lay chairmen were allowed to 
continue sitting for a five year transitional period. On the basis of a limited 
empirical study in Scotland, Jackson et al suggested that (the remaining post-1983) 
lay chairmen were just as competent procedurally as legal chairmen.!°5 However, 
this research concentrated on procedural skills rather than knowledge of the 
legislation and benefits regulations and so was unable to judge the effectiveness of 
the lay chairmen in handling the increasingly complex body of social security law. 
The move to a requirement for lawyer chairmen was one of the most controversial 
features of the 1983 changes, with commentators expressing mixed views. Bradley 
argued that the requirement of professional standing was not in itself a sufficient 
test of suitability, either in terms of the knowledge of the subject matter or the 
personal skills needed by a tribunal chairman.!°6 Mesher advanced the contrary 
view that, on balance, the advantages of legal chairmen were likely to outweigh the 
disadvantages.'°7 Mesher also acknowledged the risk that the move to legally 
qualified chairmen would increase the dominance of chairmen and the passivity of 
lay members.'°° A genuine strengthening of the tribunals would, he contended, 
therefore require the devotion of considerable resources to continuing training. 109 

The combined effect of the transition to lawyer-only chairmen under 
HASSASSAA 1983, following swiftly upon the shift in 1980 to a regulation- 
based system of supplementary benefits, began the process of undermining the 
rationale for having lay members on social security tribunals. The supplementary 
benefits system became ‘a legislative labyrinth through which the appeal tribunal 
must pick its path with consummate care’.!!9 It rapidly became clear that the lay 
members were ill at ease with the densely-worded regulations and the associated 
reduction in discretion.!!! Subsequent studies confirmed that lay members were 
often being marginalised. The study by Baldwin et al reported that appellants were 
broadly positive about the performance of most chairmen. Their views on the 


104 See, on the years between the publication of the Bell Report and HASSASSAA 1983, N Harns, ‘The 
Appointment of Legally Qualified Chairmen for SBATs’ (1982) 132 NLJ 495. 

105 M.P. Jackson, H.R. Stewart and R.E. Bland, ‘Appeal Tribunals on Supplementary Benefits’ (1987) 21 
Social Policy and Administration 58 at 65-68 

106 Bradley, n 13 above, 437-438. 

107 Mesher, n 35 above, 138-139. 

108 ibid 139 

109 ibid 136. See also Bell et al, n 21 above, Part IJ, 23 On this see Cole, n 31 above and Adler, n 82 
above. 

110 per Commissioner J. Mitchell, R(SB) 2/82, para 5. 

111 D. Pollard, “The Impacts of the New System of Supplementary Benefits on Supplementary Benefit 
Appeal Tnbunal Members’ (1982) 1 CJQ 348. See also S Becker, S. Macpherson and R. Sulbum, 
Supplementary Benefits Appeal Tribunal Members (Benefits Research Unit, Research Report 1.84, 
Department of Social Admunistration and Social Work, University of Nottingham, 1983). 
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involvement of wing members were much more mixed: about a quarter were 
critical of one or both lay members.!!2 That research did not ask appellants whether 
they thought the composition of social security appeal tribunals was appropriate, so 
we have no firm empirical evidence to ascertain whether the support identified by 
Bell for a three-person tribunal remained strong.!!? However, it was clear that the 
respondents in the study by Baldwin et al, as with Bell’s, valued active 
involvement by the lay members. In order to achieve this objective, the researchers 
recommended ‘savage pruning’ of the existing panel combined with increased 
training of and sitting by lay members.!!4 We also know from the more recent 1996 
consultation exercise that those organisations representing appellants are strongly 
committed to the three-member model.!!5 One of the supreme ironies of the 1998 
legislation is that all DAT wing members had to reapply for appointment to The 
Appeals Service, and were interviewed by an LCD panel which, in each case, 
included a lay member, now regarded as ‘a principal feature of the judicial 
appointments procedure’ .!!6 

The second factor in the triumph of judicialisation was the creation of a full-time 
social security judiciary. This developed gradually in the early years of ITS but the 
pace has quickened more recently. Between the time of Beveridge’s reforms in the 
1940s and the Bell reforms of the 1970s, tribunal chairmen had always held part- 
time appointments, whether they were legally qualified (as in NILTs) or lay 
chairmen (as typically in SBATs). Bell’s proposals for upgrading SBATs led to the 
appointment in 1980 of four Senior Chairmen for SBATs, each of whom was 
responsible for tribunals in three of the then DHSS regions. The role of Senior 
Chairmen was transmuted into that of Regional Chairman within ITS; by 1984 
there were seven Regional Chairmen and four full-time chairmen.!!’ 
Notwithstanding these senior appointments, at the outset the merger of the two 
former tribunal systems retained what Neville Brown described as ‘the well-tried 
reliance upon part-time chairmen to preside over SSATs’.!!® The number of full- 
time chairmen increased rapidly during the 1990s; in 1989 there were still just 
seven Regional Chairmen and an equal number of full-timers,!!? but by 1996 there 
were six Regional Chairmen!2° and 54 full-time chairmen, now known as District 
Chairmen.!2! The prime function of District Chairmen is to sit in tribunals, 
typically four days a week, but they also undertake interlocutory work, training, 


112 See Baldwin et al, n 14 above, ch 6, and N. Wikeley and R. Young, ‘The Marginalisation of Law 
Members ın Social Security Appeal Tribunals’ (1992) JSWFL 127; see also M Jackson, H. Stewart 
and R. Bland, ‘Tribunals Hearing Supplementary Benefit Appeals: the members’ role’ (1987) 15 
Policy and Politics 245. 

113 One small qualitative study seemed to confirm the findings in Judging Social Security. ‘Some 
appellants were unsure why there were three people on the tribunal when it seemed that their leader 
was doing the work’: (R. Berthoud and A. Bryson, ‘Social Security Appeals: What do the Claimants 
want?’ (1997) 4 JSSL 17, 34. 

114 Baldwin et al, n 14 above, ch 5. 

115 See Sainsbury, n 2 above, 54. 

116 See LCD, below n 125, para 1.30; in fact, such was the workload, that an extra 30 lay interviewers 
were appointed by the LCD specifically to cope with this exercise: ibid, para 1.32. 

117 per Mr T. Newton, HC Deb vol 60 col 784 21 May 1984 

118 L. Neville Brown, n 33 above, 49. He continued: ‘Part-tumers, it 1s felt, are not prone to become stale 
or cynical in the exercise of their functions, and they also bring to their adjudicatory work a 
knowledge and experience of the world derived from their professional practice as lawyers.’ 

119 House of Commons Social Services Committee, Minutes of Evidence, n 61 above, 42 

120 In the interim the two former ITS regions of London North and London South were merged to form 
the South East Region. 

121 Eighth Report, Minutes of Evidence, n 1 above, 26. By March 1999 the actual number in post had 
dropped to 6 regional chairmen and 45 district chairmen, but the total allocation of full-tume posts has 
been increased to 67 for 1999-2000: ibid footnote 14. 
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monitoring!”? and interviewing prospective panel members, as well as liaising with 
part-timers in their area. 

The 1983 Act had made specific and separate provision for the President, 
regional, full-time and part-time chairmen. The 1998 Act simply makes a 
distinction between the appointment of the President and panel members.'!** The 
special status of the Regional and District Chairmen is thus not recognised on the 
face of the new legislation. The most likely explanation for this is that the original 
intention of policy makers, as set out in the Consultation Paper and early versions 
of the Bill, was to reduce the role of legally-qualified chairmen. The proposal to 
have non-lawyer single adjudicators was roundly condemned on all sides, and was 
dealt a fatal blow by amendments tabled in the House of Lords by the chairman of 
the Council on Tribunals. Amongst those making representations to the DSS was 
the Association of Full-Time Chairmen; it is understood that they pointed in no 
uncertain terms to the fact that they were holders of permanent judicial offices, 
with all the difficulties that this would entail in terms of any move to terminate 
their appointments. 

In this context the responses of the current President of The Appeals Service to 
questions from the House of Commons Select Committee on Social Security are 
especially significant. Judge Harris noted that most part-timers came from a 
background in practise with little social security work; however much training was 
offered, there were question marks over the effectiveness of this approach. In 
contrast, he believed, ‘although I accept that to an extent it is an act of faith, that a 
full-time lawyer within the Service produces better quality decisions and is more 
cost-effective.’ 124 Notwithstanding the silence of the 1998 Act, it is arguable that 
the position of the full-time social security judiciary is now even stronger than ever 
before. Thus whereas full-time chairmen appeared to be an endangered species 
under the Bill, the Act implicitly consolidates their dominant status.! The 
position of a full time chairman is in many ways akin to that of a district judge or a 
stipendiary magistrate,!2° and so sitting alone became the inevitable ‘next step’. 

The third chief factor in the demise of lay members was the absence of any 
powerful interest group to protect their position within the tribunal system. The 
1984 reforms had marked the beginning of a significant change in the role of trade 
unions within the appeals system. The most contentious change at the time — even 
more so than the move to lawyer chairmen in supplementary benefit appeals — was 
the abolition of the separate panel for lay members nominated by trade unions. In 
the short term this apparently had little real impact in terms of the lay membership 
of tribunals: the study by Baldwin et al found that by far the largest group of lay 
members had been nominated through this route.!?’ It is not clear, however, how 


122 This is an area in which ITS has been ın the vanguard: see L.T Parker, “Monitormg Performance in 
Tribunals of the Independent Tribunal Service’ (1994) 1 JSSL 54 

123 SSA 1998, ss 5 and 6 respectively. 

124 per HH Judge Michael Hams, Eighth Report, Minutes of Evidence, n 1 above, 40 (Q 50). The 
President concluded: ‘A full-timer 1s a substantial investment, he is expensive, she 1s expensive, so it 
is necessary for me to demonstrate that they really do perform better and are better value in the long 
run. That is my belief and I think probably we will be able to prove it in due course’ loc cit 40-41. 

125 So much so that in 1998 a major ‘competition’ was launched to recruit new District Chairmen see 
LCD, Judicial Appointments Annual Report 1998-1999 Cm 4449 (1999) 107 and para 3.126 for 
details. 

126 Indeed, all three of these categones of judicial officer are in the same salary band, currently £76921 
pa’ <www.open.gov.uk/Icd/judicial/oosalfr.htm>. 

127 37 per cent of the total: n 14 above, 135. For a comparative critique of the appointments process for 
SSATs, see C. Jones and M. Adler, Can anyone get on these? (Glasgow. Scottish Consumer Council, 
1990). 
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many new members came through the unions. As Mesher commented presciently, 
the 1983 legislation ‘can be seen as weakening tribunals by diluting the expertise 
which members have built up and by abolishing the panel of members likely to 
approach claimants sympathetically, while offering a few sops to independence to 
maintain the legitimacy of the system.’ 128 

A crucial change with the advent of ITS concerned the underlying nature of the 
caseload before tribunals. On the national insurance side, there was a long history 
of appellants being represented by trade union officials at tribunals. Bell’s study of 
NILTs showed that the three most important categories of appeals related to 
unemployment benefit (58 per cent), sickness benefit (19 per cent) and industrial 
injuries benefits (17 per cent).!29 Appellants were represented in around 20 per cent 
of all cases, but representation was concentrated in industrial injury cases. In Bell’s 
two sample regions, 75 per cent of all representation was undertaken by trade 
union officials; conversely, in over 1,500 cases across all categories of appeal on 
which data were available, there were just three social workers or welfare rights 
workers acting as representatives.!3° By and large, trade union representatives were 
seen as competent and effective in advancing their members’ interests.!3! In 
SBATs the overall representation rate was very similar at 17 per cent, but the 
pattern was very different; where claimants were represented, it was mostly by 
relatives or friends. Less than one per cent had a trade union representative. 132 

In the early 1970s, when Bell’s research was undertaken, national insurance 
local tribunals were perceived as the senior partner: they adhered more closely to 
the traditional Franks model and dealt with a similar number of appeals.!33 The 
impact of merger in 1984, together with the changes to the single payments 
scheme, effectively meant that the national insurance side of the tribunals’ 
workload was swamped by appeals relating to means-tested benefits. By the last 
full year of the old system, the caseload of SBATs had risen to double that of 
NILTs.'*4 In the first full year that social security appeal tribunals were 
operational, they heard 114550 appeals in similar proportions.!35 The erosion of 
national insurance benefits!%° and the cuts in the industrial injuries scheme under 
successive Conservative governments have served to exacerbate this trend. In 1998 
social security appeal tribunals heard a total of 195200 appeals, with the three 
largest categories being incapacity benefit (90 100), jobseeker’s allowance (41 800) 


128 Mesher, n 35 above, 141. 

129 Above n 21, Part I, 297 

130 wid 300-301. See also Part H, 15. 

131 See eg L. Neville Brown, ‘Formality or Informality: A Case-Study of British National Insurance 
Local Tribunal Procedure and Practice’ (1982) 23 Les Cahiers de Droit 625 at 649. For a contrary 
view from Northern Ireland, see Narain, n 19 above, 119-120. 

132 Bell Report, n 20 above, 16 

133 In 1975 NILTs heard 31 485 appeals and SBATs 34 042: Annual Report of the Council on Tribunals 
for 1975-76 (HC 236, Session 1976/77, London: HMSO), 32-33. This apparent parity disguised the 
fact that the period since 1948 was ‘characterised by a relentless increase ın social assistance appeals 
activity rates, compared with a decline in social insurance activity rates’, as a proportion of both 
claims and claimants: see Dean, n 36 above, 116-124 and 133. 

134 In 1983 in Great Britain SBATs heard 62 070 appeals whilst NILTs disposed of 30 468 appeals: 
Council on Tribunals, Annual Report of the Council on Tribunals 1983/84 (HC 42, Session 1984/85, 
London: HMSO), 51—52. 

135 Over 77 000 (68 per cent) of these related to supplementary benefits (including single payments), 
while unemployment benefit appeals accounted for just over 21 000 (18 per cent) and industrial 
injuries benefits for just 1 837 (less than 2 per cent). DHSS, Social Security Statistics 1986 (1986), 
Table 49.01B, 277. These figures include a small number of references. 

136 For example, the replacement of sickness and invalidity benefits by incapacity benefit in 1994 and 
unemployment benefit by jobseeker’s allowance in 1995 
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and income support (41300).!37 Industrial disablement benefit appeals, the 
traditional stronghold of the trade union representative, accounted for just 2700 
appeals. Just as trade union membership has declined nationally, so the great 
majority of appellants who appear before tribunals come from groups where trade 
union membership has traditionally been low — unemployed people, the sick and 
disabled and lone parents — and for whom the citizens advice bureaux or social 
services departments are more natural sources of advice.'* 

Consequently trade unions had, by 1999, effectively both disengaged from and 
become detached from the workings of social security tribunals. In 1983 the 
pressure from the then Labour Opposition had been such as to compel the 
Conservative Government to drop the proposal to abolish the separate panels in 
order to secure the passage of HASSASSAA 1983 before the general election. In 
1997 the incoming Labour Government adopted the tribunal restructuring plans of 
its Conservative predecessor wholesale and oversaw the abolition of all lay 
members, including trade unionists. However, as we have seen, this was not made 
transparent on the face of the legislation. Furthermore, there was no substantive 
debate on this issue in either House of Parliament. There were several reasons for 
this. First, the principal focus of the debates in both Houses was on the 
Government’s decision to abolish the one parent rate of child benefit, which 
prompted the first major backbench revolt in the Commons under the new 
administration.!39 Secondly, as we have seen, the original thrust of the Bill was to 
enhance the role of non-legally qualified panel members, rather than to dispense 
with their services altogether. Thirdly, and consequently, there was, on the most 
generous interpretation, some confusion as to the role (if any) envisaged for lay 
members as the Bill progressed through Parliament. As late as March 1998, just 
seven weeks before Royal Assent, the Lord Advocate informed the House of Lords 
that ‘A tribunal of two people — a legally qualified member and a member with 
knowledge or experience of employment opportunities — might hear an appeal 
against a decision on a job-seeker’s agreement’.!40 Many lay tribunals members 
would fit the job description for the second member in this scenario.!4! Neither 
House was subsequently informed during the remaining stages of the Bill of any 
decision to dispense with the services of lay members. Indeed, if anything, the final 
exchanges in both Houses on the issue of tribunal composition rather implied that 
lay members would still have a role to play. The Lord Advocate stated that, whilst 
conceding ‘for the time being at least’ the case for the retention of lawyers on all 
social security tribunals, he remained ‘convinced that, with appropriate training, 
there are a number of appeals which could be determined by a person without 
formal legal qualifications’.!42 The result was that many lay members were 


D o Im Imm Immo 
137 DSS, Social Security Statistics 1999 (Leeds: Corporate Document Services, 1999) Table H5 01, 338. 
138 See H. Genn, Paths to Justice (Oxford: Hart, 1999) 132. 

139 SSA 1998, s72; see further Child Benefit and Social Security (Fixing and Adjustment of Rates) 
(Amendment) Regulations 1998 (SI 1998 No 1581). 

140 per Lord Hardie, HL Deb vol 588 col 129 30 March 1998, at Committee stage. The same example of 
panel composition had been given earlier by Baroness Hollis of Heigham on Second Reading (HL 
Deb vol 584 col 1144 15 January 1998). 

141 This view is supported by the briefing notes issued to members of Standing Committee B, who 
considered the Bill in the Commons. These stated that ‘There will be no lay members, as such. 
However, some of the people who currently act as lay members are likely to be appointed to the panel 
where they have a particular area of expertise, or knowledges/skills relating to the wide range of 
issues arising on appeals’ (briefing notes, “The Composition of Appeal Tribunals’ para 5). 

142 per Lord Hardie, HL Deb vol 588 col 952 20 April 1998 See also HC Deb vol 312 cols 376-382 13 
May 1998. 
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unaware of their fate until too late.!43 Since 1980 many lay members have seen 
themselves as struggling against the legalistic straightjacket of social security 
regulations; for many there will be a bitter irony in that their abolition was brought 
about, not by primary legislation, but by statutory instrument. 

The absence of any genuine public debate about the importance (or otherwise) of 
lay members on social security tribunals was lamentable. Yet the move towards 
single-person legally qualified tribunals is not unique to the social security context 
and reflects a wider tendency on the part of governments to seek to increase 
managetial efficiency in the judicial process, as measured by the throughput of 
cases. Within the court system itself, there is an ongoing debate about the balance 
to be struck between the use of lay justices and stipendiaries in magistrates’ 
courts.'“* In the world of tribunals, the original intention under the Immigration 
and Asylum Bill 1999 was that the Immigration Appeal Tribunal would in future 
consist only of legally-qualified members. It was proposed that they would 
normally sit alone and probably in private, dealing with cases ‘on the papers’, 
without hearing representatives or appellants in person. This proposal did not 
survive scrutiny by the Special Standing Committee on the Bill,!45 and the Act 
retained the role of lay members, although the President of the Immigration Appeal 
Tribunal has the power to give directions as to the composition of tribunals.!4 It is 
notable here that the unsuccessful move to dispense with lay members was 
attempted through primary rather than secondary legislation, as happened with 
social security tribunals. Industrial tribunals (now employment tribunals) also 
provide an interesting parallel: there has long been a very narrow power for 
chairmen to sit alone in relation to non-contested or procedural matters.!47 The 
increase in workload prompted the then Conservative Government in 1993 to make 
provision for chairmen to sit alone in a wider range of cases, including breach of 
contract claims.!** This facility has since been extended further in both 1996 and in 
1998,14 although employment tribunal chairmen have the power (denied to their 
social security colleagues) to direct that a case be heard by a full tribunal. 
Notwithstanding these changes, the role of lay members in the mainstream of 
employment tribunal work (unfair dismissal applications) seems to be secure.!5° 


143 The writer has conducted a small ‘exit’ survey of lay members in one ITS district. One long-serving 
member from a union background, noting the lack of opposition from trade union movement to the 
changes, commented as follows: ‘Existing lay members of SSATs were advised in April 1997 that 
their appointments would be renewed until March 2002, there was no mention at that time that 
proposals had been made to withdraw lay members from SSATs. Even only a year ago the ITS were 
asking lay members to make themselves available on Saturdays to clear backlogs and only in April of 
this year, we were advised of a new system of “call up” for sitting on tribunals. Therefore, it appears 
that the lack of opposition probably stems from a lack of consultation, especially amongst TU lay 
members, who may, if they had known what was being proposed, have been able to alert their own 
TU of the government’s proposals.’ 

144 For the official line, see LCD Press Releases 349/99 and 351/99. 

145 See eg House of Commons Special Standing Commuttee, Immigration and Asylum Bill, 22 March 
1999, cols 431-441 (Session 1998-99). 

146 Immigration and Asylum Act 1999, s 56 and Sched 2, para 6. 

147 Industrial Tribunals (England and Wales) Regulations 1965 (SI 1965 No 1101), reg 5(1A), inserted by 
Industrial Tribunals (England and Wales) (Amendment) Regulations 1967 (SI 1967 No 301). 

148 Trade Union Relations and Employment Rights Act 1993, s 36, amending Employment Protection 
(Consolidation) Act 1978, s 128. See the reservations expressed by the Council on Tnbunals, Annual 
Report 1992/93 (HC 78, Session 1993—94, London: HMSO), paras 2.24—2.27. 

149 Employment Tnbunals Act 1996, s 4 and Employment Rights (Dispute Resolution) Act 1998, s 3. 

150 This assumes, of course, that employment tribunals remain a significant forum for the resolution of 
such disputes and are not overtaken by arbitration: see J. Clark, ‘Adversarial and Investigative 
Approaches to the Arbitral Resolution of Dismissal Disputes: A Comparison of South Africa and the 
UR’ (1999) 28 ILJ 319. 
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For example, the Department of Trade and Industry issued a consultation paper in 
March 1999 on the appointment of lay members to employment tribunals.!>! This 
proposed a number of changes, including developing and promulgating clear 
criteria for lay appointments, using advertisements to encourage applications and 
seeking applicants from a wide variety of backgrounds by allowing self- 
nomination.!>* The consultation paper emphasised the equal voice of lay members, 
arguing that ‘their experience and knowledge of industry and the workplace 
complement the chairman’s legal expertise’ .!53 Accordingly, it was important that 
‘users of tribunals have confidence in the lay members appointed to sit on the 
tribunals’ .!54 The same considerations appear not to be regarded as relevant in the 
context of social security appeals.!>- 

The implications of the move to single person adjudication in terms of the 
quality of justice are necessarily uncertain at this stage. Some years ago Genn and 
Genn identified significant differences in the rates at which appeals succeeded 
before different chairmen in three-member social security tribunals.!°° The shift 
towards sitting alone might therefore be expected to lead to greater inconsistency 
in decision making. On the other hand it may well be that there will be little Gf 
any) significant change in terms of success rates for appellants. For example, 
Peay’s research in the field of mental health review tribunals revealed that 
routinely lay members had only a minimal impact on both the procedure and 
outcomes in tribunals.!5’? The question remains as to the perceptions that appellants 
will have when their case is heard, as it often will be, by a lawyer sitting alone 
rather than a tribunal including two lay members. The model of a professionalised 
judiciary, shorn of its lay membership, has also involved the abandonment of the 
long-standing principle within the social security jurisdiction that, ‘if practicable, 
at least one of the members of the appeal tribunal hearing a case shall be of the 
same sex as the appellant’.!°8 There is clearly a risk that some female appellants, 
faced with a male chairman (or a male chairman and doctor), may feel inhibited 
from divulging all relevant information in cases which involve highly sensitive 
matters. These might include cohabitation appeals or those relating to particular 
medical conditions (eg on an incapacity appeal). The proportion of women 
chairmen is higher in the social security jurisdiction than in many other judicial 
arena, but the move to one- and two-member tribunals, combined with the loss of 
the lay members, has necessarily reduced the likelihood of a ‘mixed’ tribunal 
sitting.159 Furthermore, whilst the lay membership of social security tribunals was 
not necessarily representative of the community at large, lawyers (and doctors) are 
usually drawn from a still narrower class base. These concerns raise the broader 
question of whether the new tribunals can be genuinely inquisitorial. 

152 ibid para 4 

153 ibid para 9. 

154 ibid para 7 

155 See also, ın the context of mental health review tribunals, the proposals of the Report of the Expert 
Committee, Review of the Mental Health Act 1983 (London: Department of Health, November 1999), 
paras 5.59-5 84. 

156 H. Genn and Y. Genn, The Effectiveness of Representation at Tribunals (London: LCD, 1989) 74-78. 

157 J Peay, Tribunals on Trial (Oxford: Clarendon Press, 1989) 24. 

158 SSAA 1992, s41(6), prior to amendment by SSA 1998, Sched 6, para I(c) and its subsequent repeal. 
See further R(SB) 2/88. 

159 Around 30 per cent of part-time ITS SSAT chairmen were female (the proportion for Distnct 
Chairmen is slightly higher) but only 20 per cent of ITS medical assessors (many of whom are now 
medically qualified panel members under the new arrangements) were female. In contrast, almost 41 


per cent of lay members were female: ITS, Annual Report of the Independent Tribunal Service 1997— 
1998 (London: ITS, 1998) 21. 
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The rise and fall of inquisitorialism? 


The first President of the social security appeal tribunals was HH Judge John Byrt 
QC. Judge Byrt’s role was crucial in establishing a corporate judicial identity and 
developing a vision for OPSSAT and later ITS. He regarded an enabling and 
inquisitorial philosophy as central to the tribunals’ work: 
If the appellant is unrepresented, it makes a mockery of the tribunal system to leave him 
totally to his own devices to argue his appeal as best he may. The law is so complex that the 
majority of appellants would not know where to begin, and justice would seldom be done. 
Keeping its independent judicial role in mind, the tribunal must seek clarification and if 
necessary the elaboration of all relevant facts ... the tribunal must create the atmosphere in 
which such an enquiry might effectively take place. It must do what it can to offset the 
appellant’s feeling of bewilderment and intimidation at attending a court of law ... The 
underlying principle is that the tribunal should in all things conduct itself so as to enable the 
appellant to maximise his performance and himself to feel that he has done so.}® 


At one level the promulgation of this approach merely confirmed a long-standing 
principle of social security adjudication, which predated the creation of the 
OPSSAT/ITS, namely that the process should be inquisitorial as opposed to 
adversarial in nature. The inquisitorial approach, on this rather narrow and 
patronising view, involved little more than the chairman assisting a tongue-tied 
appellant to present his or her case by some deft and sympathetic questioning. 
Some early critiques cast doubt on the extent to which social security tribunals 
were genuinely inquisitorial. Thus a report by the Society of Labour Lawyers 
referred to the ‘uneasy mixture of the two legal streams of thought’ (ie 
adversarialism and inquistorialism) practised by tribunals. !®! 

But the philosophy expounded by Byrt also had a rather different dimension, that 
of enabling participation by the appellant, which reflected the aspirations of Bell’s 
research.!©* Bell argued that tribunals should be the kind of institution ‘which 
foster civic competence, personal responsibility and active involvement rather than 
over-dependency on professionals and a belief that people are not able to cope’ .163 
Subsequent research demonstrated that this ideal was proving difficult to translate 
into practice. It was argued by Baldwin et al that social security tribunals ‘are 
emphatically not inquisitorial bodies in the full sense of that term. They have no 
powers to compel witnesses, appellants, or presenting officers to attend, to require 
the production of evidence, or to investigate the truth of the matter for themselves 
away from the tribunal room.’!®* Three factors in particular militated against the 
attainment of the inquisitorial ideal: the erosion of discretion within the social 
security system, the high proportion of non-attended cases and the low rates of 
expert representation prevalent in social security appeals. Similarly Genn and 
Genn’s research across a range of four diverse tribunals, including SSATs, 
demonstrated how, “despite procedural informality, the matters to be decided at 
hearings often involve highly complex rules and case law [and] that procedures 
remain inherently ‘adversarial’? and often legalistic’. Thus ‘none of the 
procedural informality of tribunals can overcome or alter the need for applicants to 


160 House of Commons Social Services Committee, Minutes of Evidence, n 61 above, 36-37. 

161 Fulbrook et al, n 90 above, 7 See also G. Ganz, Administratve Procedures (London: Sweet & 
Maxwell, 1974), 35. 

162 It also reflected the Judge Byrt’s own background in adult education and, in particular, his key role in 
the Working Men’s College in Camden: Fulbrook, n 24 above, 180 

163 K. Bell, ‘Social Security Tribunals — A General Perspective’ (1982) 33 NILQ 132 at 147. 

164 Above n 14, 104. 

165 H. Genn, “Tribunals and Informal Justice’ (1993) 56 MLR 393, 398. 
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bring their cases within the regulations or statute, and prove their factual situation 
with evidence.’ !6 Genn and Genn’s work also identified that the presence of a 
representative could influence the substantive outcome of hearings. !°7 

It will doubtless be argued in official circles that The Appeals Service remains as 
committed to the inquisitorial and enabling approach as its predecessor, ITS. 
Furthermore, research had suggested that lay members had not fully appreciated 
the significance of the inquisitorial and enabling philosophy, whereas it had been 
perhaps more readily embraced by the legally-qualified chairmen.'®* On this 
reading inquisitorialism should remain a key feature of the new appeals system. 
However, an inquisitorial approach will surely prove to be even more difficult to 
sustain for a chairman sitting alone. The absence of a presenting officer, as is 
frequently the case in social security tribunals today, might on one level be thought 
to reduce the adversarial element of the proceedings. Yet it will also inhibit the 
enabling role and limit the opportunity for chairmen to demonstrate their 
independence by close questioning of the Agency’s representative.!©? There is 
also a risk of increased formality, as the chairman sitting alone may seek to 
emphasise his judicial status, so as to negate the impression that the hearing is not 
simply another interview with a government bureaucrat. A parallel may be drawn 
with administrative law judges hearing social security appeals in the United States, 
who sit alone in the absence of a representative from the relevant agency, and who 
are characterised as wearing three hats:170 


We put on the first hat, and we represent the claimant, we present all the testimony on his 
behalf, and drag it out of him by questioning. We then represent the government, the Social 
Security Administration ... — that’s the second hat. We search our minds, and we search 
whatever other records are available, we search the evidence, and we present the best case 
that the government has. Then we turn round and put on the third hat, and we decide which 
evidence is most favorable, and in whose behalf. 


A further difficulty with the proposition that inquisitorialism remains a key 
feature of social security tribunals is that it takes an unduly narrow view of the 
process of appealing an adverse benefit decision. The procedure leading up to the 
appeal hearing is, in many ways, just as important as that which operates in the 
hearing itself. Yet a series of procedural and legislative changes have arguably 
made it more difficult for appellants both to obtain an oral hearing and to ventilate 
their concerns fully at that hearing. 

In this context the procedural changes made in October 1996, ahead of the main 
reforms in the 1998 Act, are particularly significant.!72 The most important of these 


166 ibid 401 Thus the guidance to chairmen ın the ITS Benchbook (London: ITS, 1999) states: ‘the 
inquisitorial nature of the tnbunal should not be taken too far. There 1s still a responsibility upon an 
appellant to pursue his appeal and, particularly if represented, to obtain whatever supporting evidence 
he feels may assist his case’ at 33, citing R(I) 1/65, para 15. 

167 Above n 156. c) 

168 Baldwin et al, n 14 above, 114-123. 

169 The absence of a presenting officer necessarily means the absence of the office file, which may be 
crucial in overpayments cases; yet for some years chairmen have been enjoined by ITS to resist 
adjournments unless really necessary. On the relevant principles, see N. Harms, “Adjournments in 
social security tribunals’ (1996) 3 JSSL 11. 

170 See further the discussion in B. Schwartz, Administrative Law (Boston. Little, Brown and Company, 
1991), $5.28-§5.31 and K. Bassmgthwaighte, ‘Appeals ın social security — a comparison with the 
United States’ (1995) 2 JSSL 123. 

171 Rausch v Gardner 267 F. Supp 4, 6 (ED Wis 1967). 

172 See T. Lynes, ‘Social security tribunals: new procedures’ (June 1997) Legal Action 24. See further 
Eighth Report, Minutes of Evidence, n 1 above, 54-57. The Government has rejected' the Committee’s 
proposal that the effect of these changes be evaluated: see Government’s response ın Second Special 
Report, n 1 above, para 35 
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was the requirement for appellants to ‘opt in’ for an oral hearing. Previously, all 
appeals went to an oral hearing unless they were superseded in full, withdrawn, out 
of jurisdiction or struck out. The claimant’s initial letter of appeal had thus led 
ineluctably to a hearing — whether or not the appellant attended — whereas now a 
further positive step on the claimant’s part is needed, which inevitably results in an 
attrition rate. In the absence of an election on the part of the appellant, the case 
proceeds to a ‘paper hearing’. When this change was first introduced, the case papers 
were distributed in advance to the chairman, but not the wing members. More 
recently such cases are now simply slotted into oral hearings as ‘floaters’ when the 
list collapses. The obvious danger is that these cases will receive even less scrutiny 
than non-attended appeals have traditionally been granted. Attendance by appellants 
at the hearing of their appeal has long been identified as a crucial factor in improving 
success rates. As one chairman cited in Bell’s study of NILTs commented: 


Appellants are unskilled in making written representation and it is only by their personal 
attendance at the hearing that full justice can be accorded to their appeal; many appeals 
which prima facie are hopeless are turned to success by diligent investigation at the 
hearing. !79 


Yet the effect of the October 1996 change was actually to discourage attendance 
and so limit the opportunity for such ‘diligent investigation’.!”4 There is, 
furthermore, a powerful argument that a genuinely inquisitorial tribunal system 
can only work effectively if there is a sufficient degree of flexibility in its 
procedural rules. Over the years the procedural regulations for social security 
tribunals have become increasingly complex and formalistic, borrowing from the 
courts concepts such as striking out and tighter time limits. This trend is 
symbolised in the provision in the new procedural rules which empowers all appeal 
tribunals (not just child support appeal tribunals, as previously) to administer the 
oath.!”> This trend has exacerbated the tension between a purportedly inquisitorial 
ethos and an increasingly adversarial framework.!76 

Finally, the Social Security Act 1998 itself poses a further threat to the 
inquisitorial approach. Section 10(8) provides that, in deciding an appeal, the 
tribunal ‘need not consider any issue that is not raised by the appeal’ and ‘shall not 
take into account any circumstances not obtaining at the time when the decision 
appealed against was made’.!”’ The Government’s view is that the first limb of this 
provision merely enables tribunals to be more focused and hence faster,!78 but the 
tenor is inconsistent with a genuinely inquisitorial approach. The second, 
mandatory element to section 10(8) was expressly designed to reverse a decision 
of the Tribunal of Commissioners which had held that tribunals must look at matters 
‘down to the date of the hearing’; they were not confined to considering whether the 
adjudication officer’s decision on a review of benefit entitlement was correct on the 
evidence available to the officer at the time.!7”? Section 10(8) was introduced 


173 Bell, n 21 above, Part II, 5. See further Genn and Genn, n 156 above. 

174 R. Samsbury, “The Reform of Social Security Adjudication’ in Harris and Partington (eds), n 9 above, 
460-461. 

175 Above n 10, reg 43(5). This ıs truly symbolic; there is no evidence to date that tnbunal chairmen are 
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176 For the American experience, see J.C. Dubin, ‘Torquemada meets Kafka: The Misapplication of the 
Issue Exhaustion Doctrine to Inquisitorial Administrative Proceedings’ (1997) 97 Columbia Law Rev 
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precisely to ensure that tribunals do not make decisions on the basis of changes in 
the appellant’s circumstances that occur after the Secretary of State’s initial 
decision. According to ministers, it was ‘surely a more efficient way of dealing with 
such matters’ for a new claim to be made or an existing award changed following 
notification to the Agency.!*° The rhetoric of streamlining disguises the fact that 
this change severely disadvantages claimants and will fragment decision making.!®! 
As the Commissioners observed, ‘the balance of practical advantages is very much 
the other way’ '®? — at least so far as the appellant is concerned. First, if the appeal is 
ultimately lost (now by virtue of section 10(8)), it may be too late to make a fresh 
claim for the period in issue given the strict rules on backdating.!83 Secondly, 
claimants do not necessarily realise that they should make a fresh claim while their 
appeal is pending; not unreasonably, they may expect all matters to be resolved at 
appeal. Thirdly, even if claimants do appreciate this, in the case of some benefits 
they might be best advised, albeit rather unrealistically, to put in a series of weekly 
claims in order to protect their position.!™ 

There is an argument that the abolition of the ‘down to the date of the hearing’ 
tule may increase the potential of the appeals system in acting as a check on first 
tier adjudication. Previously, appeals might have succeeded on the basis of a 
change of circumstances, rather than an error in the original decision. Thus a 
decision on appeal may be ‘merely a different finding which may have been made 
on quite different facts’.185 As this should no longer happen, we should expect the 
success rate for claimants on appeal to fall in future. We might also anticipate that 
first tier decision makers will take greater notice of successful appeals as they are 
more likely to represent a judgement that the original decision was wrong. 
However, the value of appeals as a means of monitoring the quality of decision 
making at first instance assumes that a reasonable number of erroneous decisions 
are routinely appealed; in practice the appeals system would grind to a halt if this 
were to happen. On this view, tribunals can only ever offer a very limited overall 
contribution as a corrective to inaccurate first-tier decision making. !86 

This inter-relationship between adjudicative procedures and the quality of initial 
decision making is one of the key gaps in our understanding of administrative 
justice.!8? There is some evidence that tribunals can have a broader and systemic 
corrective effect in their influence on first tier decision making, beyond the 
confines of the individual case under appeal. Earlier research has suggested that 
arrangements for a fresh internal reconsideration of the case, informed by the 
prospect and experience of re-examination by a genuinely independent external 
agency, were crucial in generating such a corrective effect.!88 If the absence of 


180 per Mr K. Bradley, Standing Committee B col 198 4 November 1997. 
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1937. 
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presenting officers remains standard practice at tribunals, the potential of the 
tribunals to provide systemic benefits for first tier decision making will be severely 
undermined. 


Conclusion 


The years since Franks have seen a marked increase in both the legalisation and 
judicialisation of the Welfare State.!®° The judicialisation of the appeals system has 
often been portrayed as a self-evident good, in that it ensures that official decision 
makers are subject to the rules of natural justice through the imposition of 
procedural devices.! Yet just as the process of legalisation has enabled successive 
governments to control social security expenditure, so increased judicialisation 
brings in its train significant disadvantages for claimants, both in terms of pre- 
hearing procedures and at the hearing itself. As Sainsbury comments, ‘A discourse 
of claimants’ rights begun by Franks has been replaced by a discourse dominated 
by efficiency and value for money characteristic of Conservative governments of 
the 1980s’.!9! This lends support to Prosser’s thesis that ‘judicialisation is a 
profoundly ambiguous device’ which, instead of assisting participation, ‘can block 
it by imposing modes of thought and even simple phraseology which a party 
cannot immediately comprehend.’ 192 

In Law and Administration, Harlow and Rawlings present a case study of 
tribunals, with a focus on the social security jurisdiction, entitled “Tribunals: the 
rise and fall of judicialisation’.!93 In doing so they chart the development of ITS, 
but observe at the outset that ‘pendulums swing, especially when cost cutting is an 
issue. We shall also observe a growth in a negative reaction to judicialisation, 
bringing interest in ADR techniques, epitomised in social fund adjudication.’ ™ 
The need to make financial savings was certainly a major factor behind the launch 
of the 1996 consultation paper and the main thrust of the 1998 Act, as with its 
predecessor in 1983, is to produce administrative streamlining for the 
Department.!9> As Harlow and Rawlings intimate, it was widely envisaged that 
the model of the social fund review scheme, which has dispensed with access to 
tribunals, would be replicated more widely within the social security scheme. What 
has actually happened is that the process of judicialisation in social security 
appeals, which was engineered by the 1983 Act, has been embedded more deeply 
by the 1998 legislation. On one level the abolition of lay members and the 
establishment of single-person adjudicators to hear social security appeals appears 
to be the consequence of a sham consultation exercise combined with policy 
making on the hoof. Certainly neither the benefits and disbenefits of both models 
have been properly explored. 


189 Here I adopt the definitions advanced by Pauline Morris in the foreword to Frost and Howard, n 20 
above, xu, namely that legalisation involves the transformation of policies into rules which bind 
decision makers whilst judicialisation makes the administrative process more akin to the judicial 


process. 
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195 Mesher, n 35 above, 141. See further M. Adler, “The Proposals in the Context of the DSS Change 
Programme’ in Adler and Sainsbury (eds), n 1 above. 
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In this context the three models of administrative justice developed’ by Mashaw 
are instructive.19° Mashaw identifies three such models — bureaucratic rationality, 
professional treatment and moral judgment — each with its own legitimating values, 
primary goals, structures and modes of decision making.'”’ Adler relabels these 
models for the British context as representing bureaucracy, the professions and the 
legal system, and uses this theoretical framework to analyse changes to 
adjudication and appeals arrangements since the 1970s.!?8 Under the bureaucratic 
model, ‘administrative justice is accurate decisionmaking carried on through 
processes appropriately rationalized to take account of costs’.!°° The primary goal 
is implementation of the relevant government programme. The goal of the 
professions — Mashaw concentrates on medicine but also refers in passing to 
private legal practice and social work?°° — is client satisfaction within the context 
of service delivery. The model of the legal system is clearly concerned with 
conflict resolution through independent decision making. The final form of the 
1998 Social Security Act suggests that the bureaucratic model now has complete 
hegemony at the first tier level. It is no coincidence that ‘adjudication’ in local 
offices, with its conscious overtones of the legal system, has given way to ‘decision 
making’ in the language of the reforms. More particularly, we have also moved a 
long way from the principles underlying the 1911 reforms at the inception of the 
modern Welfare State. The semi-autonomous status of the insurance officer (later 
the adjudication officer) was established precisely in order to distance’ the minister 
from responsibility for individual decisions. Now, although all first*tier decision 
making is in the name of the Secretary of State, the minister remains insulated from 
direct responsibility through the use of executive agencies. 

The position at the tribunal level is more complex. True, contrary to initial 
expectations, the model of the legal system has apparently retained its dominance, 
with the abandonment of any plans to import the social fund decision making 
structures into the mainstream social security system. The lay membership of 
social security tribunals did not fit neatly into Mashaw’s typology. Formally their 
role was as one of three independent judicial decision makers, but many members 
felt more comfortable with the discretion inherent in a professional model of 
administrative justice. As Baldwin et al reported, ‘members most commonly see 
their job in terms of looking after the interests of the claimant’.*°! Thus the 
enhanced role for legally qualified adjudicators might suggest the triumph of a 
‘purer’ form of judicialisation, untrammelled by the involvement of lay members. 
There is, however, a powerful argument that this increased judicialisation of the 
appeals system has been driven, not by a principled commitment to-due process, 
but rather by the policy imperatives of managerialism. Thus the rhetoric of 
streamlining and cutting delays suggests that the value of legally qualified 
chairmen is seen by policy makers more in terms of their supposed ability to 
handle cases efficiently, effectively and economically than in relation to their 
presumed ability to handle cases fairly and impartially. On this reading, the 
increased judicialisation has actually served as a cover for the triumph of the 
bureaucratic model at the appeals stage as much as with first tier decision making. 
Indeed, the pre-eminence of the bureaucratic model has hence resulted in the 
196 J. Mashaw, Bureaucratic Justice (New Haven: Yale University Press, 1983). I am especially indebted 

to Roy Sainsbury and Richard Young for their comments on this section. 
197 ibid 31. 
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dismantling of ITS (and the disappearance of the badge of ‘Independent’ in the 
organisation’s title) and the creation of The Appeals Service. The emphasis on 
managerial interests is no where more evident than in the treatment of test cases 
under the 1998 Act. During the 1990s ITS had faced major difficulties with the 
listing of thousands of ‘lookalike’ appeals, which turn on lead test cases such as 
Foster,“* Bate and Mallinson.2™ Section 26 of the 1998 Act now enables the 
Secretary of State to stay appeals in such cases. Alternatively, an appeal tribunal or 
Commissioner may be required by the Secretary of State to determine the appeal as 
though the relevant issue had been decided in the lead case in the way which is 
‘most unfavourable to the appellant’ whose appeal would otherwise be stayed. This 
executive power to intervene in the appeals system has obvious implications in the 
context of the incorporation of the European Convention on Human Rights. 

The Social Security Act 1998 also represents an abandonment of the notion that 
the wider community has a role to play in dispute resolution in the contemporary 
Welfare State. It is no coincidence that the principal tribunal created under the 
Beveridge system was the national insurance local tribunal. The National 
Insurance Fund was financed by contributions from industry and labour, with a 
supplementary grant from the Treasury. As we have seen, this corporatist ideology 
was reflected in the composition of the local tribunal. Although the two panel 
system was abolished in 1984, the first ITS President argued that the legitimacy 
and authority of the tribunals depended in part on their contribution to the local 
community.” The traditional Beveridge scheme of social insurance involved a 
combination of self-provision and collective pooling of risks, although the latter 
aspect of the scheme was steadily undermined by successive governments. The 
contributory principle has waned and increasing reliance has been placed on 
means-tested benefits. The current government, with its emphasis on the 
reciprocity of obligations associated with citizenship, has also stressed the 
individualised rather than collective nature of social security provision. The 
changes to the appeals structures discussed in this article demonstrate how 
developments in the substantive law of the Welfare State are being mirrored in the 
procedural aspects of dispute resolution. 

The recent changes do not simply mark the end of lay involvement in tribunal 
decision making. They also limit further the scope for effective participation by the 
appellant in the decision making process. In her inaugural lecture over 25 years 
ago, Kathleen Bell described the model of tribunal adjudication that had been 
developing since Franks: 


At that time a fresh balance was established by making tribunals more like courts. If the 
chaotic state of affairs uncovered by Franks was to be remedied it had to be demonstrated 
that tribunals are not departments in disguise and that in making decisions they follow a 
judicial process. Lawyer chairmen have become the dominant element in their composition 
and functioning with the result that the non-lawyer members have tended to recede into the 
background. Procedures have become more formal and hearings more impersonal. 
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The underlying aim of her proposals for the reform of social security tribunals was 
to encourage ‘fuller citizen participation in the institutions which shape their 
lives’.7°8 Ten years later, at the inception of what became the Independent Tribunal 
Service, Harris observed that Bell’s aspirations were further away than ever from 
being realised in the context of supplementary benefit appeals, pointing to the 
inherent difficulty in reconciling ‘the notion of professional, objective, judicialised 
decision-making with that of “fuller citizen participation’’’.°? As Mashaw has 
demonstrated, his models of administrative justice are competitive: an increased 
role for one model necessarily weakens the influence of the others. The 1998 Act 
points to the triumph of the bureaucratic model, masked by the greater judicial- 
isation of the tribunals, and at the cost of citizen participation in terms of both the 
decision making process and the appellant’s involvement in the hearing itself. 


208 Bell, cited in Harris, n 35 above, 226. 
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© The Modem Law Review Lamited 2000 501 


‘Caparo Under Fire’: a Study into the Effects upon the 
Fire Service of Liability in Negligence 


John Hartshorne*, Nicholas Smith* and Rosemarie Everton** 


This article discusses a research project which aimed to analyse the relationship 
between judicial pronouncements over the likely effects upon a defendant of the 
imposition of a duty of care in negligence, and any effects in practice. Empirical 
research was carried out to ascertain the effect upon the fire service of the Court 
of Appeal decision in Capital and Counties and Digital Equipment v Hampshire 
County Council [1997] QB 1004. This decision imposed a duty of care upon fire 
services to avoid making mistakes whilst fighting fires which might cause the fire 
to become more serious. The findings of the project are drawn upon to make 
observations regarding how the courts presently apply the third limb of the three 
stage test of duty of care derived from Caparo v Dickman, which asks whether it 
would be fair, just and reasonable to impose a duty of care. 


Introduction 


In spite of efforts to try and limit the expansion of liability in negligence heralded 
by the ‘incremental era’ of Caparo v Dickman' (hereinafter referred to as 
‘Caparo’), recent years have witnessed the tort of negligence making a number of 
high profile inroads into virgin territories of liability. In many of these recent 
disputes the case has turned on the issue of whether it would be fair, just and 
reasonable to impose a duty of care upon the defendant, the so called ‘third limb’ 
of the Caparo three stage test of liability. This issue is sometimes alternatively 
expressed in terms of whether it would be contrary to ‘public policy’ to impose a 
duty of care.? The type of arguments that are commonly deployed at this stage 


* Lecturers in Law, University of Leicester. 

** Professor of Fire Law, University of Central Lancashire. 

At the outset the authors would like to express their sincere thanks to fire brigades and others in the ‘fire 
community’ for their willing and helpful assistance with this project Thanks are also extended to Giorgio 
Mont, for his helpful comments upon an earlier draft of this article, and Trevor Buck, for his helpful 
comments on a draft questionnaire. In addition the sterlmg work of Dorothy Tomlinson in helping to 
administer the project was much appreciated. We wish to place on record our gratitude to the late Jon 
Holyoak, for inspiring us to invest study in the field of negligence. 


1 [1990] 2 AC 605. 

2 Notable examples include White v Jones [1995] 2 AC 207, Spring v Guardian Assurance plc [1995] 2 
AC 296, and Henderson v Merrett Syndicates Ltd [1995] 2 AC 145 

3 Which begs the question whether ‘public policy’ is a matter that the courts should consider separately from 
the fair, just and reasonable requirement, in effect adding a ‘fourth mb’ to the Caparo test? In Costello v 
Chief Constable of Northumbria [1999] 1 All ER 550, 558A, May LJ declared ‘It seems to me that 
considerations of public policy, although they are often treated separately, may be seen as aspects of the third 
of the Caparo criteria, ie whether ıt is just and reasonable to impose a duty of care’ Furthermore, in X 
(Minors) v Bedfordshire County Council [1995] 2 AC 633, 749F, Lord Browne-Wulkinson was of the opinion 
that the public policy discussion ın Hill v Chief Constable of West Yorkshire Police [1989] AC 53, was an 
example of the operation of the third limb of Caparo. The suggestion that public policy considerations are 
really facets of whether ıt would be fair, just and reasonable to impose a duty of care also receives support 
from Winfield & Jolowicz on Tort: ‘[I]t is difficult to see how there can be a “public policy” interest which 
cannot be handled m the court’s analysis of what is “fair, just and reasonable”. It is submitted therefore that 
there is in fact no fourth stage ın an area which gives the appearance of being already complicated enough.’ 
W VHA Rogers, Winfield & Jolowicz on Tort (London: Sweet & Maxwell, 15th ed, 1998) 108. 
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include whether the imposition of a duty of care would lead to defensive practices; 
a diversion of resources; an increase in insurance premiums; or the disturbance of 
an existing statutory framework. What is striking is that in most cases these 
arguments have been resolved by the court on a basis that can be little other than 
speculation. So in Hill v Chief Constable of West Yorkshire Police * it was held that 
the imposition of a duty of care might lead to detrimental defensive policing. By 
contrast, in Capital and Counties and Digital Equipment v Hampshire County 
Council? it was held that the imposition of a duty of care would not lead to 
defensive fire fighting. One asks in both cases, how could the court actually know 
or predict what the effects might be? 

The authors decided to conduct an empirical survey, which would study the 
relationship between judicial predictions of the likely implications of the 
imposition of a duty of care, and the actual effects. To fulfil this aim it was 
necessary to identify a body where a duty of care had been imposed in a novel 
situation after consideration of whether it would be fair, just and reasonable to 
impose such a duty. An ideal candidate was a fire authority. In 1997 the Court of 
Appeal in Capital and Counties and Digital Equipment v Hampshire County 
Council® (hereinafter referred to as ‘Hampshire’), decided that a fire authority 
could be held accountable in respect of property loss resulting from negligent fire 
fighting by its fire officers. The Court of Appeal held that it would be fair, just and 
reasonable to impose a duty of care, and in so doing rejected the usual arguments to 
the contrary, for example the spectre of defensive fire fighting. Research to identify 
the effects of the imposition of a duty of care upon fire authorities was carried out 
within 52 public fire authorities in England and Wales. 

At the outset the authors concede the limitations of this research. It aims to shed 
a little light on the application of the third limb of Caparo, but can do no more than 
that. Moreover, the findings to an extent will be coloured by the very specific 
organisation of the fire service, its public spirited ethos, its rich history, and the fact 
that for much of its recent past it has been the focus of a plethora of challenges, 
reviews, initiatives, changes and proposals for change.’ But this research does wish 
to raise questions, and it does seek to spark a debate regarding the application of 
the third limb of Caparo. It questions, for example, whether some bodies, such as 
the police, may have enjoyed years of immunity from proceedings in negligence 
unnecessarily. 

The article is divided into four sections, and a conclusion. The first section sets 
out the legal background to the survey, considering the role and significance of the 
fair, just and reasonable requirement in establishing a duty of care, and setting out 
the decision in Hampshire.? The second section sets out fire service background 
information and the methodology adopted for the survey. The third discusses the 
research findings. The final section sets out some observations that can be drawn 
from the findings in relation to the application of the third limb of Caparo, and 
discusses some of the questions raised by these observations. 


4 [1989] AC 53. 

5 [1997] QB 1004 

6 ibid. 

7 Major concerns of the moment include the achievement of ‘best value’, the shift of emphasis from fire 
fighting to fire prevention and safety education, the progression of changing criteria for planning the 
standards of fire cover, and the ‘Europeanisation’ of industrial and commercial fire safety legislation. 
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The role and significance of the fair, just and reasonable requirement 
in establishing a duty of care 


The starting point which is now most commonly adopted when the court embarks 
upon the enquiry into whether a duty of care should be imposed, is the three stage 
Caparo test derived from the House of Lords’ decision in Caparo Industries plc v 
Dickman.? In X (Minors) v Bedfordshire County Council'!® Lord Browne- 
Wilkinson said that ‘the question whether or not there is a common law duty of 
care falls to be decided by applying the usual principles 1.e. those laid down in 
Caparo Industries plc v Dickman ... Was the damage to the plaintiff reasonably 
foreseeable? Was the relationship between the plaintiff and the defendant 
sufficiently proximate? Is it just and reasonable to impose a duty of care?’ 1! 

The emergence of the Caparo approach as the prevailing basis upon which to 
determine the duty question, means that considerations of fairness, justice and 
reasonableness now play a central role at the cutting edge of negligence. In 
considering this, the courts take into account both broad issues of policy, and any 
effects which might be generated by the imposition of a duty of care. The 
immunity of the solicitor or barrister from claims in negligence whilst acting as an 
advocate in court, for example, rests upon the broad policy that the advocate owes 
a duty to the court as well as to the client.!* Inevitably the policy issues may 
themselves be generated by the likely effects of the imposition of a duty of care. So 
if the court is of the view that the likely effect of imposing a duty of care would be 
a flood of claims against the defendant, policy may dictate that a duty of care 
should be denied to ensure that the defendant will continue to function. 

Many of the recent decisions which have involved consideration of the third 
limb of Caparo, have been heavily influenced by the leading House of Lords’ 
decision in Hill v Chief Constable of West Yorkshire Police 1? (hereinafter referred 
to as ‘Hilf’), Hill represents an excellent illustration of the interplay between broad 
issues of policy, and the likely effects of the imposition of a duty of care. In Hill 
the House of Lords held that a claim alleging negligence on the part of the Chief 
Constable and his officers for failure to capture the serial murderer known as the 
“Yorkshire Ripper’, should be struck out as disclosing no reasonable cause of 
action on grounds of both lack of proximity and public policy. 

The arguments as to why the House of Lords felt that it would be contrary to 
public policy to allow the action to proceed may be summarised as follows: 


9 n 1 above. The courts do sometimes adopt alternative approaches towards the duty question. In cases 
involving the direct infliction of physical damage, a duty of care is virtually assumed. Marc Rich & Co 
AG v Bishop Rock Marine [1996] 1 AC 215. According to Lord Steyn ın that decision, considerations 
of fairness, justice and reasonableness may still be relevant even where physical damage has been 
directly inflicted. Another approach 1s whether there has been a voluntary assumption of responsibulity 
towards the claimant. Henderson v Merrett Syndicates Ltd, n 2 above. It ıs unclear when ıt would be 
appropriate to determine duty using this approach rather than one based upon Caparo, although the 
former 1s more suited to cases where the relationship between the parties was as good as, if not actually, 
contractual. In cases where the court has found a voluntary assumption of responsibulity, there has been 
no need to consider the fairness, justice or reasonableness of imposing a duty of care. the defendant has 
effectively imposed the duty of care upon itself. See Phelps v Hillingdon London Borough Council 
[1999] 1 WLR 500. 

10 [1995] 2 AC 633. 

11 ibid 739. 

12 Rondel v Worsley [1969] 1 AC 191, Saif Ali v Sydney Mitchell & Co (a firm) [1980] AC 198. 
13 n 4 above. 
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1) The imposition of a duty of care would not be in the public interest as tending 
towards the observance of a higher standard of care, given the sense of public 
duty which motivates police forces. 

2) On the contrary, in some instances the imposition of liability may lead to the 
exercise of a function being carried out in a detrimentally defensive frame of 
mind. 

3) Any proceedings in negligence would necessitate reviewing investigative 
decisions, many of which were based on matters of policy and discretion, as 
for example, the decision about the most advantageous way to deploy available 
resources. Many of these decisions would not be regarded by the courts as 
appropriate to be called into question. 

4) A great deal of police time, trouble and expense would have to be invested in 
the preparation of the defence to the action and the attendance of witnesses at 
the trial. The result would be a significant diversion of police manpower and 
attention from their most important function, that of the suppression of crime. !4 


This part of the decision in Hill has acted as a fortress for the police, repelling the 
majority of actions brought against the police since Hill, and no doubt deterring 
countless others.!° The high water mark of the barrier created by Hill was the 
decision in Osman v Ferguson.! Here the Court of Appeal deployed the Hill 
public policy arguments to deny a duty of care in a situation where it was conceded 
that there was arguably a proximate relationship between the police and a father 
and son who were killed and seriously wounded, respectively, at the hands of an 
assailant well known to the police. 

It is difficult to overstate the significance and influence of the Hill public policy 
arguments in the sphere of actions against the police and beyond.!” It is easy to 
overlook that in the final analysis the public policy arguments in Hill were just 
that: arguments. They were not based upon research into the likely effects of the 
imposition of a duty of care; they were not even based upon factual evidence 
adduced at the hearing. Ultimately they were based upon the submissions of 
counsel and the thoughts of the judges, all based on speculation. Yet speculation 
has founded over a decade of virtual immunity which the police have enjoyed 
against actions in negligence. 

Recent events in the human rights field have served to highlight the significant 
and controversial role played by the third limb of Caparo in establishing a duty of 
care. In Osman v The United Kingdom (hereinafter referred to as ‘Osman’),'8 the 


14 All discussed ibid 63. 

15 In Alexandrou v Oxford [1993] 4 All ER 328, 340, Glidewell LJ held that the public policy 
observations in Hill ‘were general, not limited to the facts of that case.’ Hill played a part in defeating 
the claims in Clough v Bussan (West Yorkshire Police Authority, third party) [1990] 1 All ER 431, 
Alexandrou v Oxford, Osman v Ferguson [1993] 4 All ER 344; and Ancell v McDermott [1993] 4 All 
ER 355. The major dent to the effectiveness of Hill was the decision of the Court of Appeal in Swinney 
v Chief Constable of the Northumbria Police [1997] QB 464, where ıt was held that the public policy 
immunity enunciated ın Hill was not a blanket one, and that in appropriate cases the court would need 
to carry out a balancing exercise of the competing public policy arguments for and against the 
imposition of liability. For a useful discussion of the liability of the police in negligence and the effect 
of Hill, see the judgment of May LJ in Costello v Chief Constable of Northumbria, n 3 above. 

16 bid. 

17 Hill has been instrumental ın defeating claims against the coastguard service (Skinner v Secretary of 
State for Transport, The Times 3 January 1995), and the Crown Prosecution Service (Elguzoult-Daf v 
Comr of Police of the Metropolis [1995] QB 335), to name just two. 

18 [1999] 1 FLR 193. See further The Rt Hon Lord Hoffman, ‘Human Rights and the House of Lords’ 
(1999) 62 MLR 159; L.C.H. Hoyano, ‘Policing Flawed Police Investigations: Unravelling the Blanket’ 
(1999) 62 MLR 912; G.Mont, ‘Osman v UK — Transforming English Negligence Law into French 
Admunustrative Law?’ (1999) 48 ICLQ 757; and T. Weir, ‘Down Hill — All the way?’ (1999) CLJ 4. 
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European Court of Human Rights held that the Court of Appeal in Osman v 
Ferguson !9 had denied the plaintiffs a right of access to a court guaranteed by 
Article 6(1) of the European Convention on Human Rights. This it had done by 
dismissing the claim through treating the Hill public policy immunity criterion as 
absolute immunity. Instead the Court of Appeal should have weighed the 
competing public policy arguments for and against imposing a duty of care upon 
the police. The implications of the decision, which have been described by Lord 
Browne-Wilkinson as ‘extremely difficult to understand’,?° are as yet unclear. On 
one reading the decision implies that in order to comply with the Convention, in 
every case where duty is disputed the court must carry out a balancing exercise of 
the competing public policy arguments.*! The Court of Appeal’s decision in 
Swinney v Chief Constable of the Northumbria Police ? would stand as an example 
of best practice if this interpretation is correct.” An alternative interpretation 
which has been put forward is that Osman represents a frontal attack on the English 
rules of negligence, which will require the English courts to modify the duty of 
care test.24 On this interpretation, the courts will be obliged to pay particular 
attention to the seriousness of the harm and the gravity of the breach, when 
weighing the competing policy factors for and against imposing a duty of care. In 
addition, proximity should be seen as an aspect of policy, so that as soon as a 
claimant has crossed the proximity hurdle, further policy considerations should not 
stand readily in the way of imposing a duty of care.” 

Despite this uncertainty regarding the implications of Osman, one matter that is 
beyond doubt is that Osman will generate a need for policy issues to be considered 
in a far greater number of cases than at present. This can be attributed to the fact 
that more claims in negligence will be commenced, and that fewer of those claims 
will be struck out for disclosing no reasonable grounds for bringing the claim.”° 
This latter point reflects the fact that only those claims which are clearly and 
obviously doomed to failure can be struck out:?’ in a post Osman world, where all 
arguments will have to be balanced and considered in the round, such cases will 
become increasingly rare.28 Whatever the merits of the Osman ruling, one point 
which must not be overlooked is that the ruling makes no change as regards how 
these policy arguments will be presented before the court. Most of these arguments 


19 n 15 above. 

20 Barrett v Enfield London Borough Council [1999] 3 WLR 79, 84. 

21 Anunterpretation apparently favoured by Lord Browne- Wilkinson in Barrett v Enfield London Borough 
Councu, ibid 

22 n 15 above. 

23 In this decision the Court of Appeal held that public policy considerations in favour of conferring 
immunity ın relation to the investigation and suppression of crime had to be weighed against other 
considerations of public policy, ıncludıng the need to protect informants and to encourage them to 
come forward without undue fear of the risk that their identity would subsequently become known to 
the person implicated. Considering these matters in the round, the Court of Appeal held that it would be 
fair, just and reasonable to impose a duty of care upon the police to keep the identity of informants 
confidential. 

24 G. Monti, ‘Osman v UK — Transforming English Negligence Law into French Administrative Law?’, n 
18 above. 

25 ibid. 

26 Civil Procedure Rules (CPR), r 3.4(2)(a). 

27 As explained in Lord Browne-Wilkinson’s speech, Barrett v Enfield London Borough Council, n 20 
above, 85. 

28 It is already apparent from the House of Lords’ decision ın Barrett v Enfield London Borough Council, 
n 20 above, that Osman has led to some degree of judicial reluctance to strike out novel claims under 
the third limb of Caparo. In Barrett Lord Browne-Wilkinson acknowledged that the policy arguments 
pertaining to the claim ought be balanced at a full trial: to strike out the claim on hypothetical as 
opposed to real facts might lead to a ruling that there had been an infringement of Article 6(1). 
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will continue to be based upon speculation. Moreover, given the scope for fewer 
cases to be struck out, more courts of first instance will be seised of these policy 
arguments, which in turn generates concerns over consistency of treatment. 


Imposing a duty of care upon the fire service: fair, just and reasonable? 


Prior to the Court of Appeal’s decision in Hampshire? in 1997 there had been a 
great deal of confusion regarding whether a fire authority owed a common law 
duty of care in respect of its fire fighting activities. This confusion was generated 
by the fact that first instance decisions on the issue were in conflict.?° The position 
was Clarified by the Court of Appeal in Hampshire. 

The facts of the case, briefly, concerned a fire which broke out in large 
commercial premises, activating the automatic sprinkler system. The Hampshire 
Fire Brigade promptly arrived at the scene. A station officer ordered that the 
sprinkler system should be shut down, as in his opinion the operation of the 
sprinklers was hindering the fire fighting operation. The fire then spread and 
destroyed the building. It was argued for the respondents that the building would 
have been saved by the combined actions of the fire fighters and the sprinklers, had 
they been left on. Turning off the sprinklers was a negligent act which had 
therefore caused the destruction of the building. 

The judgment of the court was delivered by Stuart-Smith LJ.3! His Lordship held 
that a fire service owed no duty of care to respond to an emergency call. Even if the 
fire service did respond, no relationship of proximity arose by merely taking 
charge of the emergency and attending to it: the duty to fight a fire was one owed 
to the public at large, rather than to individual property owners. However, his 
Lordship held that liability could arise if whilst attending to the fire, the fire service 
committed some positive act which caused the fire to become more dangerous, and 
create additional damage. Such an act was the equivalent of the direct infliction of 
damage upon the defendant. His Lordship could see no distinction between damage 
inflicted in this type of situation, and damage inflicted by negligently driving the 
fire engine into the property owner’s car parked in the street. Given that turning off 
the sprinkler system was a positive act which caused the fire to become more 
serious and create additional damage, a prima facie case of negligence existed 
against Hampshire Fire Authority. 

The appeal turned on whether there were any policy reasons why Hampshire Fire 
Authority should not be held liable. Stuart-Smith LJ appeared to divide this matter 
into two issues: first, whether a public policy type immunity should be conferred 
upon Hampshire Fire Authority; and secondly, whether it would be fair, just and 
reasonable to impose a duty of care. On the immunity issue, his Lordship drew an 
analogy with those cases where the police had been held liable because they 





29 n 5 above. 

30 Against liability: The Church of Jesus Christ of Latter-Day Saints yv West Yorkshire Fire & Crvil 
Defence Authority, The Times 9 May 1996; John Munroe (Acrylics) Ltd v London Fire and Civil 
Defence Authority [1997] QB 983; Nelson Holdings v British Gas Plc, The Tumes 7 March 1997 In 
favour of liability, albeit on limited terms: Capital and Counties and Digital Equipment v Hampshire 
County Council [1996] 1 WLR 1553. See further J. Hartshorne, ‘Suing the Saviours — the liability ın 
negligence of the fire service’ (1996) 12 Professional Negligence 85. 

31 See further R. Bagshaw, ‘Proximity’s Siren Song: Negligence Liability of Fire Brigades in England’ 
(1998) Tort LR 109; R. Bagshaw, “The duties of care of emergency service providers’ (1998) LMCLQ 
71; A Bartlett QC and J Waite, ‘Searching for Duties of Care: the Fire Brigade Cases’ (1998) 14 
Construction Law Journal 1, J. Hartshorne, ‘The liability in negligence of the fire service the Court of 
Appeal decides’ (1997) 13 Professional Negligence 53. 
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themselves had created the danger which caused the damage.3* His Lordship could 
see no reason why immunity should be conferred in circumstances where 
Hampshire Fire Authority had itself caused the fire to spread and destroy the 
building, by turning off the sprinklers. 

On the fair, just and reasonable issue, Stuart-Smith LJ set out the reasons relied 
on by the appellant in favour of no duty of care being imposed. However, his 
Lordship saw ‘considerable force’ in the criticisms made of those reasons by 
counsel for the respondents. The reasons, and their criticisms, may be summarised 
as follows: 


No improvement in standard of care; defensive fire fighting: It seemed hardly 
realistic that fire fighters would be looking over their shoulders at the possibility of 
a negligence claim when making decisions regarding the manner in which to 
conduct fire fighting operations. Nor was it readily apparent that to impose a duty 
of care would lead to a diversion of resources from fire fighting duties. 
Private litigation unsuitable for discovering failures of service: It was argued that 
it was only the litigation in Hampshire that uncovered the serious shortcomings of 
the service, despite a very extensive internal inquiry. 
Undesirability of actions against authorities operating for collective welfare: It 
was argued that the National Health Service was a body operating for the collective 
welfare, yet it enjoyed no immunities from liability. 
Floodgates: It was argued that this ground should be disregarded. For over 40 years 
there had been a statement in Halsbury’s Laws that the fire service could be 
litigated against, but there were virtually no recorded instances of such litigation 
over this period.*3 
Distraction from fire fighting: The fact that officers would be distracted from fire 
fighting whilst defending actions was not a valid reason for granting immunity. 
Massive claims against the taxpayer. It was contended that this was ultimately an 
argument for immunity from suit of government departments and all public bodies. 
Insurance: Generally the fact of insurance should be disregarded when determining 
the rights of A against B. However, there was nothing to prevent fire authorities 
insuring against their liability.34 
In the circumstances it was held to be fair, just and reasonable to impose a duty of 
care upon Hampshire Fire Authority. It should not be assumed that this decision 
was only reached because of the rather stark facts involved in Hampshire. Stuart- 
Smith LJ added that if the court had held that there was a general relationship of 
proximity between the fire service and property owners, ‘we do not think that we 
would have found the arguments for excluding a duty of care on the grounds that it 
would not be fair just and reasonable convincing.’*> 

Whilst the ratio of Hampshire may at first sight appear rather narrow, restricting 
liability to those situations where a mistake by the fire service made the fire more 
dangerous, its practical effect may be seen as more wide ranging. As far as fire 


32 Rigby v Chief Constable of Northamptonshire [1985] 1 WLR 1242, Knightley v Johns [1982] 1 WLR 
349, Alcock v Chief Constable of South Yorkshire [1992] AC 310, and Marshall v Osmond [1983] QB 
1034. 

33 Presumably here counsel’s submission related to actions by property owners, see n 41 below. A 
Bartlett QC and J. Waite point out in ‘Searching for Duties of Care: the Fire Brigade Cases’, n 31 
above, written subsequent to the decision in Hampshire, that a statement appeared in the third edition of 
Halsbury’s Laws of England ın 1956, vol 17, para 489, to the effect that fire authorities could be held 
liable in negligence. 

34 All set out n 5 above, 1043-1044. 

35 n 5 above, 1044. 
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officers were now concerned, if any mistakes were made whilst fighting the fire, 
this could give rise to liability if the mistake caused the fire to become more 
dangerous. It would only be after a mistake was made, however, that anybody 
would be able to say whether it was one that had made the fire more dangerous. 
The practical effect of Hampshire has therefore been to impose an obligation upon 
the fire service to avoid making mistakes whilst fighting fires, which in a sense is 
the equivalent of imposing a duty of care upon the fire service to fight fires with all 
reasonable care from the first moment they arrive at the scene. 

Since the decision in Hampshire there has been one other decision of 
significance to the fire world, Daly (Widow and Administratix of the Estate of 
Hugh Daly deceased) v Surrey County Council?’ (hereinafter referred to as 
‘Daly’), where May J at first instance held that Hampshire extended to the 
provision of ‘special services’ by fire authorities. Whilst under section 1 of the Fire 
Services Act 1947, it is the duty of every fire authority in Great Britain to make 
provisions for fire fighting purposes, there is no duty to make provisions for special 
services, such as rescuing persons trapped in lifts. Where special services are 
supplied, they are done so on a voluntary basis pursuant to a statutory power 
contained in section 3 of the Act, although some authorities are now making the 
provision of such services contractual, and require payment accordingly. In Daly 
the deceased was trapped when a trench that he was working in collapsed. His co- 
workers attempted to rescue him using excavators. The fire service arrived at the 
scene and assumed control of the rescue, ordering the co-workers to cease their 
rescue attempts. Unfortunately the efforts of the fire service were unsuccessful, and 
Mr Daly suffocated. Litigation was launched on the grounds that had the rescue 
attempts of the co-workers been allowed to continue, Mr Daly would have been 
saved. May J held that Mr Daly would probably have suffocated in any event. The 
rescue efforts of the fire service had therefore not created a ‘fresh danger’ which 
made Mr Daly’s situation more serious than if there had been no intervention. 
Moreover, in the circumstances the fire service were held not to have fallen below 
the standard of care expected of them. 

Hampshire provides a fertile opportunity to analyse the relationship between 
judicial predictions of the consequences of the imposition of a duty of care, and 
what, if anything, has happened in practice. Do fire officers now fight fires in a 
defensive frame of mind, delaying fighting the fire until possible litigation risks 
have been identified? Do they now commit extra pumps to a fire, pumps which 
may be more effectively deployed elsewhere? Has morale been undermined? Have 
fire authority insurance premiums rocketed, and have the floodgates opened? 
Perhaps most radical of all, are fire officers even aware of Hampshire and its full 
implications as they go about their daily duties? 


Research background?” 


The perceived need for empirical research in the field of negligence 


While, as indicated, there has been considerable judicial development in the 
imposition of liability, there appears to be scant evidence of empirical research into 


36 unreported, 24 October 1997. 

37 The idea for the research arose in part due to the concer and curiosity mentioned earlier in the article, 
but also as a result of conversations between one of the authors and a number of members of the fire 
service who indicated Hampshire might be having significant impact on brigade activity 
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the impact of the encroachment of negligence liability on public authorities. This is 
in direct contrast to a growing body of socio-legal research considering the impact 
of judicial review on public organisations.38 The Court of Appeal in Hampshire 
considered issues such as: defensive fire fighting, distraction from fire fighting, 
and the question of insurance cover flowing from the (non) imposition of liability, 
without having the benefit of detailed study into these issues. Indeed the paucity of 
research is recognised by Markesinis et al who state, ‘this is one (of the many) 
areas of tort law that could benefit from both conceptual and empirical areas of 
study concerning the economic and insurance consequences of the imposition of 
liability.’ 39 

The underlying purpose of the research is to begin to address this dearth of 
empirical study. The authors recognise this is a small scale research project 
investigating a particular type of public authority, following one decision by the 
Court of Appeal. However, if this paper can encourage the development of 
discussion relating to the benefits or disbenefits of empirical research into the 
imposition of negligence on public bodies particularly in relation to the fair, just 
and reasonable criteria, then it will have achieved a key aim. 


The fire service: background information 


The Fire Services Act 1947 contains the principal legislation regulating public fire 
services in Great Britain. The Act returned day to day management control of fire 
services from the National Fire Service to local authorities, although its structure 
entails both central and local administration, with the Home Secretary having 
general responsibility for the administration of the fire service. However, it is the 
fire authorities that are charged with responsibility for the provision of an efficient 
fire brigade for their area. This responsibility includes under section 1(1) of the 
Act: a requirement to establish a trained fire brigade; to provide the brigade with 
such equipment as is necessary to undertake their normal activities; to ensure 
arrangements are made to deal with emergency calls; and to obtain information 
with regard to buildings and water supply for fire fighting purposes. Brigades 
established by fire authorities are managed by a chief fire officer who has 
responsibility for the day to day operational governance of the brigade. Brigades 
have a hierarchical structure*® and a discipline code of a quasi-militaristic nature, 
with officers being ‘put on a charge’ for various offences incorporating: 
disobedience to orders; insubordination; and neglect of duty. This structure clearly 
impinges upon the way the service is managed and the relationships between 
members of the service at varying levels. 


38 There 1s now emerging a body of research in the area including: T Mullen, K. Pick and T. Prosser, 
Judicial Review in Scotland (Edinburgh: Wiley, 1996); G. Richardson and M. Sunkin ‘Judicial Review: 
Questions of Impact’ (1996) PL 79, L Loveland, Housing Homeless Persons (Oxford: OUP, 1995); S. 
Halliday, ‘Researching the ‘Impact’ of Judicial Review on Routine Administrative Decision-making’ in 
D. Cowan (ed), Housing: Participation and Exclusion (Aldershot: Ashgate, 1998). 

39 B.S. Markesinis, J.B. Auby, D. Coester-Waltjen and S.F. Deakin, Tortious Liability of Statutory 
Bodies: A Comparative and Economic Analysis of Five English Cases (Oxford: Hart, 1999). In addition 
A. Bartlett QC and J Waite, ‘Searching for Duties of Care: the Fire Brigade Cases’, n 31 above, 29, 
indicated that the courts need to decide these issues without having the tools to do so and state that 
‘under the present system such judgments cannot be more than educated guesswork at best.’ 

40 This structure and the roles exercised by those within the structure varies from brigade to brigade A 
senior Management structure may encompass: a chief fire officer, deputy chief fire officer(s), assistant 
chief fire officer(s) This may be followed by divisional officers at three different ranks, before finally 
arriving at fire crews again segregated into distinct levels. 
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Methodology 


The project was designed to investigate the practical consequences of the Court of 
Appeal’s decision in Hampshire, the principal aim being to develop a study of 
public fire brigades in England and Wales which could describe and evaluate the 
effects of the imposition of negligence liability for property damage on fire 
authorities in relation to their fire fighting activity.*! In order to provide a national 
picture, a structured questionnaire was sent to the chief officer of all public fire 
brigades in England and Wales. Whilst the drawbacks of such an approach are 
recognised, in reality this was the only feasible avenue if a nation-wide portrayal of 
impact was to be attempted. 

Some key research issues and questions were identified as requiring insertion 
within the questionnaire. These incorporated: whether fire brigades are fully aware 
of this Court of Appeal decision? How the imposition of a duty of care has 
impinged upon fire fighting activity? Whether the impact of such a duty has led to 
defensive fire fighting? How brigades have responded to their authority becoming 
potentially liable for the brigade’s fire fighting operations? 

The preliminary stage of the research involved the research team“ visiting the 
library at the Fire Service College, Moreton-in-Marsh. Here the team was granted 
full access to the fire service library database, which permitted a complete 
literature search of all professional publications within the fire community. In 
addition, an interview with a member of the Fire Service College training staff, 
with particular interest in this area, was arranged. The staff officer interviewed was 
able to indicate a number of overlapping issues currently affecting the fire service. 

Subsequently a preliminary questionnaire was designed and forwarded to the 
chief officer of four brigades, chosen by geographical location and size, to ask for 
permission to interview officers within these brigades. Permission was granted by 
all four chief officers and interviews were undertaken with at least one officer in 
the brigades. Of particular importance at this stage of the research was to ensure 
that the language adopted by the questionnaire would be understood by practising 
fire service personnel.* 

Following this pilot, questionnaires, amended to take account of discussions with 
fire service personnel, were despatched to 52 fire brigades in England and Wales“ 
asking for their return within a three week period. A response rate of 63.5 per cent 
(33 questionnaires) was achieved. The questionnaire was divided into four 
interrelated sections. The first considered whether the brigade were aware of the 
Court of Appeal decision, and if they were aware, how the decision had come to 
their notice. Section two dealt with the communication to fire crews of potential 
liability for fire fighting activities, asking whether brigades had made crews aware 
of potential lability. The third section looked at the impact of the decision in 


41 Fire authorities have previously been held liable ın negligence ın a number of areas including liability 
to fire fighters and those assisting in fighting fires. An example is provided by the case of Burrough v 
Berkshire and Reading Joint Fire Authority (1972, unreported), where a farmer who was helping the 
brigade fight a fire by dragging bales of hay out of a barn was injured following the collapse of the 
barn. The Court of Appeal held the brigade liable as there was a real risk to the plaintiff which should 
have been recognised by the officer in charge of the fire, who could easily have reduced it 

42 The research team consists of the authors of this article. 

43 One portion of these interviews involved proceeding through a draft questionnaire A crucial aspect 
involved establishing the headings of operational activity which might be affected by the Court of 
Appeal decision. 

44 In addition copies of the questionnaire were forwarded to a number of ‘key players’ within the fire 
arena, including: the Home Office; Fire Brigades Union; Chief and Assistant Chief Fire Officers 
Association; the Institution of Fire Engineers. 
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Hampshire itself examining a number of issues including: questions of insurance; 
whether in the view of the brigade the decision proved a positive or negative 
impact on brigade activity; and asked for specific illustrations of any effects of the 
decision. The fourth and final part briefly considered the awareness of, and 
consequences stemming from, the decision in Daly. 


The findings 


Awareness and receipt process 


The decision in Hampshire has caused considerable furore within the world of 
professional fire fighting. Even the most cursory glance at the professional press in 
the area leads the reader to believe that the consequences of the case may be 
profound for the fire service. A banner headline in the Local Government 
Chronicle reads ‘Fire ruling sparks fears of legal action’, with the article stating, ‘A 
ruling that a county council must pay £16 million compensation for the way its fire 
brigade fought a blaze could expose councils across Britain to multi-million pound 
negligence claims.’4° The periodical FIRE asked ‘Do we face a litigious future?’, 
indicating that ‘shockwaves’ were reverberating through county councils and fire 
authorities.*6 

Given these rather dramatic statements, it will be of little surprise that brigades 
were uniformly aware of the decision in Hampshire. The researchers wished to 
explore, however, whether brigades had become aware of the judgment through the 
professional press, or whether a more structured route of communication existed 
within the fire service. Thus, in addition, the question was asked whether a brigade 
had in place a system to receive information about legal decisions which may 
impact upon the brigade. One of the principal mechanisms through which brigades 
gain cognisance of legal decisions is through the Fire Information National 
Distribution System (FINDS). The FINDS database is a system allowing 
information affecting brigades to be brought to the attention of brigade 
headquarters rapidly. The database contains a ‘Legal and Tribunal’ section which 
should allow brigades relatively easy access to key legal decisions. However, at the 
time of a visit undertaken by two of the authors to a local brigade there appeared 
very few cases within this section, and rather strangely, no mention at all of 
Hampshire. Of the brigades returning questionnaires, however, 33 per cent (11) 
indicated they had become aware of the decisions through FINDS. 

A further significant route identified as raising brigade awareness is the large 
number of seminars of varying descriptions considering the consequences of the 
Court of Appeal decision. To lawyers it may be rather surprising to find the 
considerable degree of openness between fire brigades relating to legal action 
taken against them. The impression received is of a culture of honesty and sharing 
of information. It is to Hampshire Fire Brigade’s considerable credit that a number 
of the seminars considering the aftermath of the decision have involved the 
Brigade. A significant number of additional methods of conveying the Hampshire 
decision occurred, including networking between colleagues. Almost inevitably 
information quickly mutates into misinformation. One simple illustration of this 
can be seen in the professional press giving the cost of the case against the 
Hampshire Fire Authority. Figures varied between, and even within, publications 


45 Local Government Chronicle, 14 June 1996 
46 FIRE vol 89, no 1095 (September 1996) 1 
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of 6,47 10,48 15,49 185° and 20 million pounds.>! The actual cost, according to a 
representative of the Brigade, was £16.5 million plus legal costs.°* Indeed the issue 
of misinformation was alluded to by one of the officers interviewed who indicated 
that material circulated through brigades was ‘quite misleading’. 

Of the respondent brigades 61 per cent (23) brigades had in place a system to 
receive information about legal decisions which may have an impact upon the 
brigade. These systems differed considerably between areas, but more than half of 
the 23 positive respondents indicated that they used FINDS. A further nine 
brigades stated they relied upon the services of county council legal advisers for 
information. More worryingly, just over a third of brigades responding to the 
questionnaire appear not to have in place a formal method to receive and handle 
legal material, although they do have access to the FINDS database. Given the 
rapid development of case-law involving public bodies, and emergency services in 
particular, this may be an area brigades themselves will need to address. 

The issue of receiving accurate information by managers within an organisation 
of considerable size and complexity is of significant importance. However, the 
next key issue to be addressed is: when this information is received, how is the 
information formally communicated to fire crews? 


Communication to fire crews 


Brigades were asked two specific questions. First, had fire crews? been made 
aware of the potential for civil proceedings against fire authorities by owners of 
property or members of the public, if the crew committed an act of negligence? 
Secondly, had crews been made aware of what may actually constitute an act of 
negligence for the purposes of incurring civil liability? The answers from brigades 
indicate considerable disparity. Just over half of respondent areas (18) stated that 
operational personnel had been notified of the potential for civil liability in 
Hampshire type circumstances, using diverse means to deliver notification. What 
is of some interest, however, is that even those brigades who adopted a view that 
operational crews should be apprised of liability appeared to limit the dispersal of 
this information to a relatively senior level. In Hampshire it was Station Officer 
Mitchell who, according to the Court of Appeal, acted negligently. It would not 
appear from our findings that fire fighters at station officer level have, as a routine, 
been advised of potential liability. A formal process of informing fire crews had 
not been undertaken by 15 respondent brigades, although they may have become 
aware of liability through other routes. This has serious implications for any 


47 Fire Prevention no 289 (May 1996) 3. 

48 Fire Prevention no 238 (April 1991) 41. 

49 FIRE vol 90, no 1108 (October 1997) 11. 

50 FIRE vol 89, no 1103 (May 1997) 11. 

51 FIRE vol 88, no 1092 (June 1996) 3. 

52 Figure given by Frank Bowen, Divisional Officer, Hampshire Fire Brigade, at a seminar held by 
Strathclyde Fire Bngade on 9 March 2000 entitled “Digital and Beyond: The Implications of the Fire at 
Digital, Hampshire in 1990.’ 

53 It should be noted here that within the fire service all officers are ‘operational’ in the sense that the 
grade of officer ın charge of a particular incident is dependent upon the number of fire appliances 
attending. For the usual pumping appliance (ie so called ‘fire engine’) a crew would have a minimum 
of four and maximum of six persons. If, upon a predetermined attendance, say two pumps were 
mobilised, the senior of the officers respectively in charge of each crew would be ın charge of the 
incident. However, if and as the incident increased, so there would be successive replacements of the 
‘officer in charge’ each tıme ascending the hierarchy. So for an especially large or complex fire 
fighting situation it may be that the chief fire officer 1s called to attend a fire 
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argument that the decision will lead to a change in operational activity. Defensive 
fire fighting can only occur if fire fighters are aware of potential liability, so that 
they may choose to act defensively in order to avoid litigation. This conclusion is 
reinforced by discussion with a fire officer from one of the brigades interviewed. It 
became apparent, from this interview, that one of the key reasons not to inform fire 
crews at a lower level within the chain of command was that this could lead to 
overly defensive fire fighting. 

A rather different view was taken by another of the four pilot brigades. Their 
view was that fire officers are aware of the potential for civil liability and that fire 
fighters were ‘not above the law’. An officer from that brigade stated, ‘When we 
talk about fire crews, I’m not sure that fire fighters are in the least bit interested to 
be honest, because it’s not their responsibility. So obviously we pass the 
information down to fire officers, officers in charge of appliances, because quite 
clearly the responsibility lies with them.’ 

Thus information regarding liability is provided to the officer in charge of the 
crew. The onus within this brigade is firmly placed upon the person in charge of the 
fire fighting operation. Furthermore, it may be that whilst brigades have taken the 
view that information relating to Hampshire need, or need not be, directly provided 
to fire crews, the guidance and training offered to fire personnel may have been 
amended as a result of the decision. This will be explored in the section below. 


The impact of the Hampshire decision 


Questioning in this area was of central importance to the research findings. The 
research team thus devised questions attempting to locate the central issues 
relevant to lawyers interested in the impact of court decisions on public authorities, 
but also formulate an approach allowing those with no, or little, legal background 
to comprehend the need to place Hampshire within a legal framework. This portion 
of the questionnaire initially queried whether the decision had altered practices, 
selecting a number of operational heads which might have been affected. The 
research team asked for specific examples of change. Brigades were then asked to 
give a view whether overall they considered Hampshire had bestowed a positive,™ 
negative or neutral effect on brigade activity. Following this a question was 
included regarding general fear of negligence litigation subsequent to the decision. 
Finally the issue of insurance was addressed. 


Has the decision in Hampshire altered practices? 

Following advice from fire service personnel, the researchers broke down brigade 
practices into five main elements, namely: operational activity; training; fire 
prevention; fire safety education; and fire investigation. A sixth category was 
included incorporating anything not included within the aforementioned 
classification. 

The overall view espoused by brigades was that Hampshire had not, in itself, led 
to a change in brigade practices. Of the 33 brigades only 18 per cent (six) indicated 
that their procedures had been amended as a direct result of the decision. Inevitably 
this bare mathematical extrapolation of brigade responses does not provide a very 
satisfactory picture. Before considering the correctness of the 18 per cent figure 
itself, consideration will be given to those brigades positively identifying a 
changing of procedures consequent upon the Court of Appeal decision. 


54 In the sense of improving, for example, operational activity and decision making. 
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A number of changes have been introduced by these brigades, under the 
operational activity headings. Doubtless of key significance in this area is the 
provision of enhanced data available to fire crews. One of the issues raised by 
Hampshire 1s the need to inspect certain types of premises and to produce Premises 
Inspection (PI) cards, the PI card containing information on sprinkler and alarms 
systems together with water hydrant locations. These cards should be available to 
be carried by the first appliance to attend a fire. No PI card was available to fire 
fighters arriving at the scene of the Hampshire fire.>> Three brigades indicated that 
they had modified their modus operandi in this field by providing enhanced 
information both to personnel responding to an emergency call and attending the 
incident, and also to operation control staff, who were now provided with key 
information on the fire risks of premises. A further change, again highlighted by 
the same three brigades, is an increased awareness of the need to undertake a 
thorough post-incident conduct review when ‘any significant fire’ is dealt with. In 
addition two brigades have changed their training regime with one indicating that, 
‘[t]raining has been adjusted to ensure the inclusion of all issues which the 
Hampshire case raises.” Thus at one level the Court of Appeal has made a 
difference to day to day operational activity within a small number of brigades. 

If only such a small number of brigades have had their operational activity 
affected by the decision in Hampshire, it may be possible to conclude that the 
Court of Appeal was correct in predicting that the imposition of liability would not 
significantly change the operational effectiveness of fire fighting. However, there 
are other issues that need to be addressed before such a conclusion may be reached. 
First, an examination of the reasons why practice has, apparently, changed so 
minimally, and secondly whether the case really has had such a minimal impact, or 
whether there are other aspects of the case that have had a more subtle impact on 
brigade activity. 

It has become tolerably clear when undertaking interviews, and through analysis 
of questionnaire returns, that brigades have not fully comprehended the potential 
impact of the imposition of negligence liability for its fire fighting activities. There 
appears to be some reliance on the fact that this was a case about sprinklers; that 
Station Officer Mitchell acted outside the normal requirements of a fire fighter in 
deactivating the sprinklers; and that in so doing he laid his fire authority open to a 
claim by the owners of the property. One Home Counties brigade indicated that, 
‘[The] Hampshire case went dead against basic teaching: don’t turn sprinklers off 
before they are under control.” When asked for specific examples of how the case 
changed emergency call procedure another brigade indicated that ‘incidents 
involving sprinklers are very rare’, while yet a further brigade noted that ‘No 
installations are to be turned off in the course of extinguishing fires (i.e. whilst the 
fire is still alight and a threat to life and property).’ 

Whilst this is not by any means a universal view, the fact that sprinklers were 
involved appears crucial to the case for many brigades. A view appears to emerge 
that, provided that an effective ‘sprinkler policy’ is in place, a brigade is much less 
likely to be liable in negligence. This, of course, is far from the position. Whilst 
commentators may question the correctness of Stuart-Smith LJ’s decision, it is 
clearly not limited to the actions of fire fighters turning off sprinklers. Whilst the 
defendants in Hampshire may have negligently turned off the sprinklers and 
positively exacerbated the fire, there are numerous other occasions where a fire 


55 Indeed, the Hampshire Chief Fire Officer argued that no PI card was required for this type of building, 
FIRE, n 49 above, 12. 
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brigade may act in such a way as to make a fire worse. In addition, although the 
research team did not question this issue directly, there does not seem to be any 
significant awareness of case law involving the development of negligence liability 
within other emergency services.°° If this analysis of the questionnaire returns is 
accurate, it is of little surprise that operational activity has seldom changed. 
Notwithstanding this conclusion, there are distinct answers within the 
questionnaires denoting that brigades have felt the impact more markedly. 

The issue of insurance was highlighted by counsel for the plaintiffs in the fire 
brigade cases. Counsel argued that the general rule is that the fact that one party is 
insured should be ignored.>’ Furthermore counsel stated that there was nothing 
preventing a fire authority from insuring.** This view was accepted by the Court of 
Appeal, who were not persuaded that the impact on insurance premiums was a 
sufficiently strong reason to deny liability. Given this, brigades were asked the 
question “Has the decision in Hampshire necessitated reviewing the position of 
insurance cover in respect of the brigade’s activities?’ The researchers established 
that this was not altogether an easy question for brigades to answer. A number of 
fire authorities may be insured through county councils where they are, or are part 
of, a county authority. In addition some fire authorities such as London, Greater 
Manchester, or the West Midlands are ‘stand alone’ authorities,°? thus having to 
undertake their own insurance cover. In total 27 per cent (nine) brigades indicated 
that, as a direct result of the case, insurance had been reviewed. Of these nine, four 
indicated they had increased their level of cover. Even where the level of cover 
itself was not increased, one brigade stated “The insurance broker acting on behalf 
of the fire authority advises that insurance companies are taking due regard to the 
exposure to a “Hampshire” type case in setting premiums.’ Thus it can be argued 
that Hampshire could have led to increased payments for insurance cover for 
brigades. This is one area certainly worthy of more detailed empirical 
investigation. 

Brigades were further invited to give their perception of the overall impact upon 
brigade business. Only one brigade stated that all told the impact of the decision 
had been a negative one; 12 brigades (36 per cent) recorded a positive impact 
following Stuart-Smith LJ’s decision; 20 brigades (61 per cent) were of the opinion 
that the decision had neither a positive nor negative effect on the brigade. 
Reflecting on the majority view, it is apparent that a number of brigades were again 
limiting the effect of the case to sprinklers, with one questionnaire stating that the 
case centred on the switching off of the sprinkler system, which basic training does 
not permit until a fire is contained. Other views in this area attested to the fact that 
existing management systems were in place to prevent occurrences of this nature in 
their area. 

Perhaps of greatest interest are the opinions of the 12 brigades, which view the 
impact of Hampshire in a positive light. It may be here that the most significant 


56 It 1s interesting to note that the moderate ‘spread of ımpact’ noted by G. Richardson and M. Sunkin, n 
38 above, 94—96, in relation to judicial review, appears replicated here. 

57 Lister v Romford Ice and Cold Storage Co Ltd [1957] AC 555. 

58 Indeed both the London Fire and Civil Defence Authority and the West Yorkshire Fire and Civil 
Defence Authority take out surance cover for such occurrences. This is apparent from the appeals 
heard at the same time as the Hampshire case, John Munroe (Acrylics) Ltd v London Fire and Crvul 
Defence Authority and Church of Jesus Christ of Latter-Day Saints v West Yorkshire Fire and Civil 
Defence Authority, n 30 above. 

59 Local Government Act 1985, ss 26 and 27 establish for each metropolitan county a fire and civil 
defence authority and for Greater London the London Fire and Civil Defence Authority. The insurance 
position is similar for a number of ‘combined’ fire authorities, such as Kent Fire Authority, who may 
choose to insure themselves. 
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impact can be seen. Brigades initially appeared to be hostile to the imposition of 
liability for their fire fighting duties, taking the view that difficult decisions have to 
be made immediately and under the most trying circumstances. To impose the 
possibility of an action in tort against an authority in addition appeared a step too 
far and was simply not fair, just or reasonable. However, there appears to have 
been at least a partial change of mind amongst some brigades. One reply stated 
‘Although initial response was negative, it has made us focus on our systems and 
procedures bringing positive benefits.’ Another indicated ‘It has made officers give 
greater thought to the implications of their decisions. They realise they will be 
accountable in the event something goes wrong.’ 

This issue of increased accountability, a need to be more diligent, and an 
emphasis on the need to maintain high standards are themes that resonate 
throughout these questionnaires. Some communicate a change in management 
opinion: “The duty of care issue has been incorporated into our management 
approach to some extent as a consequence of high level discussions of the potential 
implications of legal challenge.’ There are also some indications of a change in 
‘mind-set’ away from the perhaps rather ‘macho’ culture toward a more analytical 
approach. These views of the case are held, at this stage, by a minority of brigades, 
which appear to appreciate that they have to be more proactive if they are to avoid 
claims of a similar nature in the future. 

Inevitably in any organisation there are a significant number of elements 
impacting on managerial and operational activity. Hampshire is only one of a 
number of factors impinging on brigade performance. Brigades have made it plain 
to the research team that the case has had less of an impact upon them than 
Improvement Notices under the Health and Safety at Work Act 1974 (HSWA) 
issued against both the London, and more especially, the Hereford and Worcester 
Brigades. Indeed it is interesting to note at this stage that the Robens Committee 
on Safety and Health at Work recognised that where a constructive, effective and 
immediate mechanism of improvement of activity was required, there should not 
be an extended role for the courts, rather an enhanced non-judicial administrative 
process should be adopted. It would appear from the basis of the research that not 
only is HSWA working to affect directly the activities of brigades served with 
notices, but also it is having an influence on other brigades, and indeed a more 
significant influence, than the imposition of negligence liability through 
Hampshire. 

Furthermore in the desire to encourage health and safety management, the Home 
Office has informed brigades of the need to concentrate on risk assessment, and to 
pursue its operation at three levels, strategic, systematic and dynamic.®* According 
to the findings, this appears to be having a significant impact upon training 
procedures and processes within brigades. Thus fire brigades are of necessity 
having carefully to consider their managerial and operational ethos. It would 
appear that the Hampshire decision may be assisting some brigades to change, but 
that other factors are having greater impact. 


60 Two Improvement Notices were issued in 1994 following the deaths of two fire fighters at a Sun Valley 
Poultry factory in Hereford. 

61 Robens Committee on Safety and Health at Work, Cmnd 5034 (1972) 82 para 261. See further F. B. 
Wright, Law of Health and Safety at Work (London. Sweet and Maxwell, 1997). The views of the 
Robens Committee demonstrate considerable tension between the justification for imposing lability 
through the courts, via the third limb of Caparo, in contradistinction to the rationale underpinning 
health and safety legislation with ıts emphasis on extra-judicial enforcement. 

62 See for example Home Office, Scottish Office Dynamic Management of Risk at Operational Incidents 
— a fire service guide (London. Stationery Office, 1998) 
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Daly v Surrey County Council 


While undertaking research for the project, it became clear that the case of Daly v 
Surrey County Council might have an effect upon fire brigade ‘special services’ 
activities. In order to provide some additional analysis of the impact of a 
Hampshire type scenario, it was decided to ask three questions at the end of the 
questionnaire about Daly: Were brigades aware of the decision? Did it alter their 
practices? If it altered practices, in what ways? 

Brigades were not on this occasion uniformly aware of the decision, with five 
brigades indicating they had not heard of the case. Of the 85 per cent (28) who had 
so heard, only six indicated the decision had led to a change in operational 
procedure, four of these brigades indicating that training courses had been 
amended in light of the decision. Of greatest concern, though, is the feeling 
obtained from the interviews undertaken that, if the judgment had been against the 
County Council, the future of ‘special services’ offered by the fire service might 
have been called into question. One interviewee was of the view that Daly could 
have had a significantly greater impact than Hampshire if Surrey had lost the case. 
In addition a recent article within the professional fire press indicated that “The 
nation’s fire services heaved a collective sigh of relief following the High Court’s 
decision to clear Surrey Fire and Rescue Service of negligence ... [I]f the court had 
found against Surrey it might have meant the end of Fire Brigade attendance at any 
incidents not expressly provided for within statutory obligations.’ 63 

As with Hampshire, brigades seem again to have failed to recognise the potential 
impact of the imposition of liability. When considering the judgment of May J, this 
would appear a decision which genuinely could have gone either way. On the facts, 
however, the judge established that the fire officer was not negligent and did not 
substantially increase the risk to Mr Daly trapped in the trench. It is quite possible 
to conceive of situations where instructions would lead to a breach of a duty of care 
by actions that substantially increased the risk. If a future court, relying on the 
judgment of Stuart-Smith LJ, finds an authority negligent, will this mean the end of 
fire brigade special services and lead to a truly significant impact on brigade 
activity? 


Some observations on the fair, just and reasonable requirement 
which may be drawn from the study 


In our view the most significant observation that can be drawn from the findings is 
that some of the reasoning employed by the courts, when considering the third limb 
of Caparo, may be overly simplistic. The research demonstrates that there may be 
many variables, of which the courts are unaware, which play a crucial role in 
shaping the impact of liability. Failure to take account of these unknown variables 
in any discussion relating to liability must arguably render that discussion unsound. 
In Hampshire, for example, the discussion of whether the imposition of liability 
may lead to defensive fire fighting rested on the premise that fire fighters would be 
aware both of any legal decision imposing liability, and its full legal implications. 
The research demonstrates that instead, this information is taking time to filter 
through to all ranks, and in some instances is becoming distorted in the process. 
Moreover, there is a suggestion that in some cases information supplied to lower 
ranks may be, albeit for what are conceived as good reasons, to a certain extent 


63 In Attendance vol 9, no 10, 19. 
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diluted. The research even demonstrates that as regards the highest echelons of an 
organisation, the supply of legal information to it may be patchy, and the 
understanding of it variable. This was particularly noticeable in the study in the 
context of the knowledge and understanding of the decision in Daly. 

This observation raises several questions. The first asks to what extent landmark 
decisions upon duty of care, such as Hill, were reached in ignorance of crucial 
variables, and are therefore potentially unreliable. In Hill, for example, one now 
asks how full a picture of the structure and organisation of the police force the 
House of Lords had in mind when discussing the public policy merits of imposing 
a duty of care. The defensive policing argument is considered in merely four lines 
of Lord Keith’s judgment. No consideration is given to the question of which 
ranks within the police may choose to act defensively, nor is any detailed 
consideration given to the question of what a ‘defensive investigation’ may 
actually translate into in practice. 

The second asks to what extent it may be misleading to resort to tort theories, 
such as deterrence, in the absence of information about additional variables. 
Deterrence theory® rests upon the assumption that a higher standard of care may 
be generated through fear of liability. The study demonstrates that it may be too 
simplistic to argue that public authorities may be deterred. Further consideration 
needs to be given to issues such as at what level within the organisation the 
deterrence might operate, the provenance of the deterrence, and its appreciation. 

This leads on to the third question, which asks whether decisions under the last 
limb of Caparo should be decided on a strike out application.© The information 
available to the court on a strike out application is normally derived from the 
statement of case®’ (facts disclosed in the particulars of claim are deemed to be true 
for the purposes of the hearing), the submissions of counsel, and any judicial 
knowledge of the relevant area. But counsel and judge are not always well versed in 
the workings and machinations of a particular body, and statements of case contain 
no more than outline information in order to set out the claim. It is therefore 
inevitable that the court will be deprived knowledge of many crucial variables when 
determining whether the statement of case discloses no reasonable grounds for 
bringing the claim, in turn calling into question the reliability of the court’s 
decision. This gives even greater reason to question the extent to which some of the 
landmark decisions upon duty of care are reliable, given that many of them were 
decided upon strike out applications. It would appear, however, in the wake of the 
Osman ruling by the European Court of Human Rights, that the tide is already 
beginning to turn against disposing of novel claims on strike out applications. 


64 n 14 above. 

65 For a fuller exposition of deterrence theory see P. Cane, Atryah’s Accidents, Compensation and the Law 
(London: Butterworths, 6th ed, 1999), 361-368. 

66 CPR r 3.4(2){a) provides: “The court may strike out a statement of case if ıt appears to the court that the 
statement of case discloses no reasonable grounds for bmnging or defending the claim.’ The 
explanatory note to this provision ın The Crvil Court Practice (London: Butterworths, 1999) provides 
that the statement of case should be struck out where ‘no matter how complete and apparently correct it 
may be, will fail as a matter of law’. 

67 Although Practice Direction 3, which supplements CPR r 3.4, does provide at para 5.2° “While many 
applications under rule 3.4(2) can be made without evidence in support, the applicant should consider 
whether facts need to be proved and, 1f so, whether evidence 1n support should be filed and served.’ It is 
submitted that ıt would be inappropriate for evidence to be served in support of an application to strike 
out the statement of case under the third limb of Caparo. Once the court reaches the stage of requiring 
to consider evidence to dispose of the matter, ıt can no longer be said that the claim will fail as a matter 
of law 

68 n 28 above. 
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The final question which this observation raises is how, on a practical level, the 
courts could be made aware of these additional variables. One answer may be that 
the courts should take advantage of the provision in the Civil Procedure Rules 
which allows for an expert to be appointed by the court.® The court appointed 
expert would compile a report in advance of trial upon the likely effects of the 
imposition of a duty of care. Written questions upon the report could be put to the 
expert by both sides in advance of trial. At trial the expert would also be able to 
assist the trial judge with any issues upon which he required clarification, and 
enlighten the judge about unknown variables. The pitfalls with this approach are 
readily apparent: the expert’s knowledge may be incomplete; the expert may not be 
wholly objective; the expert is being asked to gaze into a crystal ball, and any 
forecasts may be as unreliable as those that a judge alone might make. 
Nevertheless, it is submitted that assistance from an expert would in most cases 
lead to a more informed and precise assessment being made of whether it is fair, 
just and reasonable to impose a duty of care. Moreover, such assistance would lend 
itself to making judicial pronouncements upon the third limb of Caparo appear 
more convincing, helping to maintain the public’s confidence in the justice system. 

A second observation which may be drawn from the findings is that when the 
courts apply the third limb of Caparo, they may rely too heavily upon assumptions. 
The best example of this is the assumption that everyone would view the 
imposition of liability as an evil. This assumption can only operate in favour of 
defendants, putting a claimant at an immediate disadvantage when attempting to 
prove the fairness, justice and reasonableness of imposing a duty of care. The study 
demonstrates that the imposition of liability may in fact be viewed in a positive 
light, possibly reminding employees that they are professionals and that they have 
nothing to fear if they follow correct training and procedure. 

A more balanced approach could be achieved if the application of the third limb 
of Caparo were moved from an ‘arguments based’ perspective to a more ‘evidence 
based’ perspective. The nature of the defendant’s reaction to the imposition of 
liability will be deeply rooted in the attitudes and ethos of the defendant body in 
question. But these are all matters that the courts can gain a feel for if they are 
presented with the right information. This reinforces the point made earlier that it is 
inappropriate to resolve issues relating to the third limb of Caparo on strike out 
applications. At least if the case goes to trial, the court will be able to see and hear 
witnesses for the defendant, and gain some appreciation of the ethos and the 
pressures in, and under which, they go about their daily duties. 

The third observation which may be drawn is that judicial consideration of the 
fairness, justice and reasonableness of imposing a duty of care may sometimes take 
place in what could be described as a ‘negligence vacuum.’ For example, in 
Hampshire there was consideration of whether the imposition of liability may lead 
to defensive fire fighting, and a diversion of resources. The study demonstrated 
that the fire service is currently being subjected to intense scrutiny on another legal 
front, that relating to compliance with Health and Safety legislation. Several 
brigades in recent years have been issued with Improvement Notices by the Health 
and Safety Executive following the deaths of fire fighters at the scene of 
emergencies. The questionnaires indicated that this is a matter of major concern to 
many brigades. Indeed, if anything was likely to lead to defensive fire fighting or a 
diversion of resources, it was the fear of a prosecution, or the issuing of an 
Improvement or Prohibition Notice, by the Health and Safety Executive, rather 





69 CPR, r 35.15. 


520 © The Modem Law Review Limited 2000 


July 2000] Effects of Negligence Liability upon the Fire Service 


than liability in negligence. Broader issues, such as these, were not considered by 
the Court of Appeal in Hampshire. Failure to appreciate such broader issues is a 
matter of some concern. It may be misleading to consider whether the imposition 
of liability may lead to defensive fire fighting or a diversion of resources, without 
considering whether this may already be occurring for different reasons. Once 
more the provision of additional information before the court, such as that from an 
expert, would allow the court to see the likely effects of the imposition of liability 
in a broader, more realistic, context. 

The final observation which may be drawn is that the findings do demonstrate 
some correlation between judicial predictions of the likely effects of the imposition 
of a duty of care, and post-duty of care reality. On the surface, the study 
demonstrates that the imposition of liability has not led to widespread defensive 
fire fighting, has had little implication for resource allocation or insurance 
arrangements, and may in fact have led to an increase in the standard of care. In 
this sense the study lends itself to the suggestion that judicial speculation, when 
considering the fairness, justice and reasonableness of imposing a duty of care, is 
in fact sound. If this were so, there would be no need to interfere with the present 
basis upon which the third limb of Caparo is applied. The authors would be 
cautious about drawing any such conclusion, however. The observation was made 
when discussing the research findings, that brigades did not perhaps appreciate the 
full legal significance of Hampshire, believing it to be a case concerning 
sprinklers. If this is how the case is perceived, it is understandable that officers may 
feel they having nothing to be defensive about. 


Conclusion 


The limits of the research survey commissioned have been signalled, but it is 
thought important to emphasise the potential for the colouring of any findings 
raised by features including the organisation, ethos and history of the fire service 
as, too, the challenging and fluid state of the climate in which it currently operates. 
In the same context, moreover, it should be observed that the nature of the service 
made it appropriate to address the questionnaires to chief fire officers, with the 
consequence that replies appear to have been formulated at a relatively high level 
and so constitute what might be termed a ‘brigade response’. It is suggested, 
however, that whereas the existence of features such as these may be seen in one 
sense as a constraint, in another it is of real value in that they contribute to the very 
essence of the evidence produced. 

Bearing that note of caution in mind, in the authors’ opinion the findings 
demonstrate that the third limb of the Caparo test, as currently applied, may in 
some cases be producing the wrong decision. It is not disputed that there is a need 
for the third limb of Caparo. There are situations when as a matter of policy it is 
correct that no duty of care should be imposed upon the defendant. The authors 
make no criticism of those situations where what may be described as “pure policy’ 
is deployed by the courts to deny a duty of care. Mulcahy v Ministry of Defence,” a 
claim for compensation following an injury suffered during battle conditions in the 
Gulf War, is a situation where one can see the sense behind dismissing the claim 
for policy reasons. But caution is sounded over those situations where what may be 
described as ‘predictive policy’ is deployed by the courts to deny a duty of care. 


70 [1996] QB 732. 
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Defensive practices, diversion of resources, distraction from duty, are all examples 
of policy arguments heavily reliant upon prediction. It is not disputed that these are 
legitimate matters of policy which should be considered by the courts in 
appropriate cases. At present, however, with these predictions being based upon 
little more than submissions from counsel and individual judicial knowledge, there 
is too much scope for the predictive policy arguments to be incorrectly decided. A 
shift from an ‘arguments based’ approach to an ‘evidence based’ approach would 
not be a perfect solution, but it would help. 

In 1824 (in the context of the validity of contracts) Burrough J made his 
eventually famous protest against resort to public policy. Likening it to ‘a very 
unruly horse ...’’! which he feared to get astride, his concern reflected years of the 
application of a doctrine of ‘ill-defined scope’ and with ‘vague boundaries’ .72 
Although in a different arena, he might perhaps have found interesting the peculiar 
aptness with which his concern would have applied to late twentieth century tort 
actions, and welcomed even such modest research as has here been conducted. 


71 Richards v Mellish (1824) 2 Bing 229, 252. 
72 T. Guest, Anson’s Law of Contract (Oxford: OUP, 22nd ed, 1964) 315. 
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Future Uncertainty as a Challenge to Law’s 
Programmes: The Dilemma of Parental Disputes 


Michael King* 


The article poses the problem of the need for judges to make ‘right’ decisions. It 
then describes how judges have attempted to meet this requirement in difficult 
cases concerning parental disputes over contact with children where there have 
been allegations of domestic violence. Applying Luhmann’s concepts of the legal 
system, law’s function, law’s coding and law’s programmes (Das Recht der 
Gesellschaft (Society’s Law) 1997), offers a very different perspective on the issue 
to that of the judiciary or legal commentators who tend to see the issue of the law, 
determining, with expert help, what is best for the child. Law’s function of 
stabilizing expectations over time obliges it to deal with all matters that come 
before the courts through the application of ‘conditional programmes’ and 
prevents it from applying the ‘purpose oriented programmes’ of politics and those 
who see the issue in terms of ideological conflict. 


The problem that the legal system faces in a much sharper form than any other 
social system is how to decide who is right and who is wrong and then how to 
justify that decision in ways that appear cogent and convincing. For Niklas 
Luhmann, this need to be right presents a daily problem for judges: 


who is right and who is wrong[?] ... On the one hand, the judge is not allowed to take the 
stand of the teacher and accept the right on both sides. But on the other hand, there might be 
deeper reasons to accept controversies with their right on both sides, and, if this is so, what 
or who justifies the judge in eschewing the reasons as if they were not valid?! 


Certainly, teachers, scientists, investors and company directors, make right/wrong 
judgments but the difference is that they can acknowledge (if reluctantly) the 
possiblity of being wrong or their failure, at the time of deciding, to take into 
account valid reasons for making a different decision. Other than judges, it is only 
politicians who always need to deny the ‘deeper reasons’ for ‘controversies’ and 
claim always to be right. There is a difference between them, however, this is that 
politicians risk being proved wrong by events within or outside the political sphere, 
while the judgments of judges do not depend for their validity on the correctness of 
their predictions or the results of their policies, but only on decisions of a higher 
court — in other words on their correctness for law itself. Luhmann sees judges 
paying for this judicial certainty of rightness and denial of shades of grey — ‘[t]he 
price is acceptance of the paradox of the binary code applied to itself’,? the 
constant referral back to law for validity and thus the acceptance of legal reality as 
the only reality or rather the only reality that law is able to take seriously. This 
knowledge of rightness is, according to Luhmann, essential to law’s social function 
of stabilizing normative expectations and so avoiding the need to learn from 


* Centre for the Study of Law, The Child and the Family, Law Department, Brunel University. I should 
lıke to thank Felicity Kaganas and Shelley Day Sclater for allowing me to draw upon their forthcoming 
article for recent cases and research on violence and parental contact 


1 N. Luhmann, ‘The Third Question: The Creative Use of Paradox in Law and Legal History’ (1988) 15 
Journal of Law and Society 153, 153-154. 
2 ibid. 
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experience. For law, any judicial admission of ignorance, any confession that law 
might not be able to resolve what it has already designated as a legal problem, may 
alone be sufficient to undermine not only its own stability, but also that of other 
social institutions which depend upon the production of legal communications. 
Of course, this way of conceptualising legal decision-making, and in particular its 
assumption of law as a closed system, is not without its critics. Many lawyers, both 
academic and practising, would refute any qualitative difference between legal 
decisions and any other form of decision-making where rational and moral 
evaluations are applied to factual problems in the interests of truth or achieving the 
right answer. If, as they claim, there are no normative barriers between legal 
decisions and decisions in any other sphere, law has the relatively simple task of 
‘down-loading’ knowledge from science, economics, moral philosophy, medicine 
etc. and applying them as law to the facts of the case. In this way the courts can be 
certain of reaching an answer, which, as well as being ‘right’, will also respond to 
the continual demands for progress and improvement. Yet, many of the fiercest 
critics of the Luhmann heresy have tended to concentrate their attack on what 
appears to them to be the anti-reformist, anti-progessive tendencies, the negativity of 
autopoiesis, as a theory of closed self-referring systems.* In doing so they tend to 
focus on the theory’s provocative, (or, as they would see it, outrageous) ‘headlines’ 
and pay little attention to the details, the ‘small print’, of the theory. To some extent 
it will be a by-product of this present article to rectify this situation by revealing 
aspects of autopoiesis which have received little attention at least from Anglo- 
American, as opposed to Continental European legal and sociological 
commentators. Its main task, however, is to demonstrate how the theory may be 
able to conceptualise legal operations in very different terms to those provided by 
the legal or social policy discourses, the major controversies which engage the 
attention in so many fields of law. It is not that the theory in any way denies the 
importance of these controversies for the participants and, indeed, for what they and 
many others see as the good of society. It is rather that visions of society’s future 
welfare are inevitably restricted not only by uncertainty as to what the future may 
bring, but also by the way that law operationalises the issues, by the way that it 
imposes its self-generated programmes upon them, and frames these issues in terms 
of its own version of fact-finding or truth-seeking, and the promotion of equality etc. 
As many judges will admit, the need to find definitively right answers to 
questions concerning children’s welfare is one of the most taxing of all tasks that 
they have to undertake. It is made even more difficult when it is accompanied by 
the mutual, and often fierce, hostility of the parties towards each other and by 
vehement accusations and equally vehement denials and counter-accusations over 
past events concerning their lives together and their past, present and future 
behaviour towards the children. Observers — whether seekers after justice, 
protectors of women or children or promoters of children’s rights — of these 
attempts of judges to reach a ‘right answer’ have not been slow to take them to task 
for what these observers see as blatant failings in the decision-making itself and in 


3 See, for example, J. Habermas, Between Facts and Norms (Cambridge: Polity Press, 2nd ed, 1996); 
J.W. Harns, Legal Philosophies (London: Butterworths, 1997); Richard Lempert, ‘The Autonomy of 
Law: Two Visions Compared’ in G. Teubner (ed) Autopoietic Law: A New Approach to Law and 
Society (Berlin, New York: Walter de Gruyter, 1988)) 152-190; H Rottleuthner, ‘A Purified Sociology 
of Law: Niklas Luhmann on the Autonomy of the Legal System’ (1989) Law and Society Review 23, 
779-797. 

4 See Anthony Beck, ‘Is Law and Autopoietic System?’ (1994) 14 Oxford Journal of Legal Studies 401, 
418, Arthur Jacobson, ‘Autopoietic law: The new science of Niklas Luhmann’ (1989) 87 Michigan Law 
Review 1647, 1681. 


524 © The Modem Law Review Limited 2000 


July 2000] The Dilemma of Parental Disputes 


the process by which these decisions are made. The overriding assumption of these 
observers lies in the belief that there are indeed right answers, or at least 
qualitatively better or worse answers to issues concerning children’s welfare in 
divorce and separation disputes, whereas the courts, whether through ignorance of 
‘the whole truth’, failures in procedural safeguards, bias, perversity or trepidation, 
are getting them wrong, or, if you would prefer, making qualitatively poorer 
decisions than would be the case if they set about their business in other ways. 

This article will argue that it is not simply a question of progressing from one 
unsatisfactory situation to a better or, at least, less unsatisfactory one. There can be 
no escape, either for the judges or their critics, from the circularity of self-reference, 
which on the one hand frees them to make wide-ranging decisions and critiques of 
those decisions and, on the other, circumscribes their activities to an environment 
which the law has constructed. This inevitably limits both the scope for knowing 
(and understanding) events to what is knowable to the observing system of law and 
also the scope for anticipating the effects on other systems of remedial action taken 
within the confines of the legal system. Put more concretely, as a social system, law 
draws those who are concerned about the issue of children’s welfare into a way of 
understanding that makes it possible to enter into debates about children’s future 
well-being in the belief that this well-being depends wholly or substantially upon 
adopting the appropriate legal solution. Yet in entering into the legal debate they are 
also accepting law’s inherent ‘redundancy’, that legality is what law confirms as 
being lawful. To engage in the legal task of improving children’s lives or reducing 
risks of harm to them is to accept the belief that there are right (or, at least, best 
available) answers which are dependent upon law improving its performance suffi- 
ciently to take on board a knowledge and understanding of children and the reality of 
their lives. Yet this faith in the possibility of achieving social and interrelational 
goals through law is itself made possible only by avoiding the paradox that: 


the system is bound to distinguish itself from an environment that does not belong to it, 
observing at the same time that such an environment is part of its own operations.° 


To recognise the existence of the paradox and acknowledge that the only escape 
route from it is backwards and inwards, re-entering the legal system, is to accept the 
unpalatable truth that the only judge of the rightness of these answers is law itself. 


Avoiding legal decisions 


Evidence of the unease of the judges when facing family conflicts over 
arrangements for children after divorce or separation can be found in the results 
of several recent research studies which reveal what appears to be a persistent and 
determined reluctance of courts to hear cases and take it upon themselves to make 
the decisions. The emerging policy of the courts underpinning this apparent 
timidity is based on ‘the conviction that if parents can reach agreement, this must 


5 M. King, and A. Schutz, ‘The Ambitious Modesty of Niklas Luhmann’ (1994) 21 Journal of Law and 
Society 261-287, citing C. Baraldi, G. Corso, and E. Esposito, GLU: Glossario dei Termini della 
Teoria dei sıstemı di Niklas Luhmann (Urbino: Montefeltro, 1990). 

6 These disputes usually concern the living arrangements for children whose parents are living apart and 
the conditions of the contact between children and their non-residential parent However, they may also 
relate to other issues, such as contact with grandparents, medical treatment and schooling. See R. 
Bailey-Harris, J. Barron, and J. Pearce, ‘Settlement Culture and the use of the ‘no order’ principle under 
the Children Act 1989’ (1999) 11 Child and Family Law Quarterly 53-62; J. Pearce, G. Davis, and J. 
Barron, ‘Love ın a Cold Climate — Section 8 Applications under the Children Act 1989’ (1999) Family 
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necessarily be preferable to any solution that the court can impose.’’ This, 
according to several of the critical commentators amounts to what they 
disparagingly call a ‘settlement culture’. The existence of this ‘culture’, they 
argue, is clear evidence of an abandonment by law of its duty to provide justice and 
its equally important duty to ensure that the interests of the children prevail. 

These practices have provoked a tidal wave of criticism among observers of the 
legal process. They question the credibility of a legal system which, in its extreme 
reluctance to make decisions, disappoints quarrelling parents ‘who were expecting 
an adjudicated outcome’ .® 


Many parents seek an imposed decision ın respect of an issue which they find impossible to 
resolve. They would actually prefer to have the court decide, seeing this as preferable to 
reaching some compromise which they would then resent.? 


The most extreme among these critics even go so far as to demand that every 
conflict over children that reaches the courts should be adjudicated and that the 
existence of a such a dispute should be sufficient to negate the ‘no-order-unless- 
better-for-the-child’ principle under Section 1(5) of the Children Act.!° Secondly, 
they raise doubts over the effects of the process by which settlements are reached 
and the effects of these settlements upon the welfare of children. Adherence to the 
“settlement culture’ may, for example, cause unnecessary delays which could well 
prove harmful to the children.!! Any agreements which parents reach, far from 
representing the most sensible solution for children’s well-being may simply 
reflect coercion on the side of the powerful father and resignation on the part of the 
mother.'!* More worrying still for these critics is the possibility that the very 
insistence on settlements rather than court hearings may place mothers and 
children at risk of violence by putting pressure on the mother to accept a 
compromise which involves a violent, father continuing to have contact with his 
children and in doing so threatening the safety of mother and children.!9 


Battles for the mind and body of the child 


The battle both in court and between observers of different ideological persuasions is 
fought over that unknown and unknowable objective — the child’s welfare. English 
judges, who are reluctant to risk being wrong, appeared to have found a solution in 
the principle that both parents are of equal psychological importance to a child’s 
present and future well-being.!* This, it could also be argued, followed the Children 
Act presumption of shared responsibility after the breakdown of marriage and, in 
addition could be justified by psychological research which, according to the judicial 


Law 22; M. King, ‘“Being Sensible”: Images and Practices of the New Family Lawyers’ (1999) 28 
Journal of Social Policy 249-273; B. Neale, and C. Smart ‘In Whose Best Interests’ Theorising Family 
Life Following Parental Separation or Divorce’ ın S. Day Sclater and C. Piper (eds) Undercurrents of 
Divorce (Aldershot: Dartmouth, 1999); and C. Piper, ‘How do you define a family lawyer?’ (1999) 19 
Legal Studies 94—111. 
7 Batley-Harris et al, ibid 54 
8 ibid 59. 
9 J. Pearce et al, note 6 above, 24-5. 
10 S. Phillimore, and A. Drane, ‘No more of the “No Order Pnnciple”’ (1999) 30 Family Law 42. 
11 R. Bailey-Harris et al, note 6 above, 55. 
12 C. Smart, and B. Neale, ‘Arguments against Virtue — Must Contact be Enforced?’ (1997) 28 Family 
Law 332. 
13 F. Kaganas, and C. Piper, ‘Divorce and Domestic Violence’ ın S. Day Sclater and C. Piper (eds), note 6 
above. 
14 The leading cases are Re H [1992] 1 FLR 148 and Re O [1995] 2 FLR 124. 


526 © The Modem Law Review Lumited 2000 


July 2000] The Dilemma of Parental Disputes 


interpretation of such research, provided compelling evidence of the benefits to the 
child of regular contact with both parents.!° As a result almost any refusal of the 
parent with whom the children reside to allow the other parent (almost invariably, the 
father) to see the children has, until very recently, been interpreted by the courts as 
being harmful to the child.!¢ Critics of this policy, on the other hand, deny the validity 
or generalisability of this research and claim that, far from enhancing the child’s 
welfare, contact with the non-residential parent may actually damage that child. 
Matters have come to a head in those cases where the mother claims that the father 
has been violent towards her and that any future contact is likely to result in further 
violence. Even if the violence was not directed at the children, the mother will refuse 
to allow the father to see the child arguing that child’s emotional well-being will be 
adversely affected by any further contact. In many cases these children, whether as 
the result of parental ‘brain-washing’ or other motives, are also unwilling to see their 
father. This brings into the field of play the children’s rights advocates, who argue 
that much more weight should be given by the judges to the child’s wishes and not 
attempt to force a child to do something against his or her will.!’ 

Some judges, pursuing their belief in a legal interpretation of the available 
psychological evidence to the effect that children’s well-being depends upon 
continued contact with both parents, have taken matters to their logical conclusion 
by ordering that the children be forced to see their father, threatening disobedient 
mothers with transfer of residence orders from mother to father or even with 
imprisonment if she continues to resist the court order. They have, to use the current 
jargon, become increasingly ‘robust’ with ‘implacably hostile’ or ‘intransigent’ 
mothers.!8 More recently the judicial attitude towards parental contact appears to 
have undergone a major shift!? with some judges even insisting that fathers should 
demonstrate that they have changed their behaviour and no longer represent a threat 
to the mother and child, before any direct contact should take place.” 


The legal debate 


The form within legal circles that the current controversy over parental contact 
takes is of a fierce debate between critics and supporters of these judges with the 


15 J. Wallerstein and J. Kelly, Surviving the Break-up (New York: Grant McIntyre, 1981); J. Wallerstein, 
and J. Lewis, ‘The Long -term Impact of Divorce on Children. A First Report from a 25-Year Study’ 
(1998) Family and Conciliation Courts Review 368—383 and F. Furstenberg, S. Morgan, and P. Allison, 
‘Paternal Participation and Children’s Well-being after Marriage Dissolution’ (1987) 52 American 
Sociological Review 695-701. See also F. Kaganas and C. Piper, note 13 above. 

16 B Neale and C. Smart, note 6 above. 

17 See J. Fortin, Children’s Rights and the Developing Law (London: Butterworths, 1998) 337. 

18 See Re P. [1996] 2 FLR 314, B Neal and C. Smart, note 6 above, in their recent article in Family Law 
cite several other cases where judges have taken such a ‘robust approach’. 

19 See I. Kaganas and S. Day Sclater ‘Contact and Domestic Violence — The Winds of Change’ (2000) 
Family Law forthcoming. Hale J in the Court of Appeal, for example, in refusing a father’s appeal 
against refusal of direct contact stated that she considered that the term ‘implacable hostility’ was 
sometimes misleadingly applied to cases where the mother’s fears were ‘genuine and rationally held’ 
(Re D (Contact: Reasons for Refusal) [1997] 2 FLR 48). Wilson J in a later case maintained that 
contact might be refused even in the absence of rational reasons where it could create a serious risk of 
emotional harm for the child (Re P (Contact: Discretion)) [1998] 2 FLR 696. 

20 Wall J in Re H (Contact: Domestic Violence) [1998] 2 FLR 42, stated that the father should 
demonstrate that he has the capacity to ‘behave appropriately with the children’, that he recognises the 
corrosive effect of his past behaviour and can show that ‘he is not a threat to the children or mother’ (at 
57). In Re K (Contact: Mother’s Anxiety) [1999] the same judge instructed the father 1f he wished to 
reapply for direct contact, ‘to come armed with either a psychiatric or psychological report’ (at 716) 
showing that he had begun to understand the effects of his violence. 
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critics being by far the more vociferous of the two. They argue that the judges, 
have until very recently, simply got it wrong; legally wrong in that they have, 
among other errors, misapplied the ‘no-order’ principle and ignored the avoidance- 
of-delay exhortation of the Children Act, but, above all, morally (or psycho- 
logically) wrong because their present policies, far from promoting children’s 
welfare, actually place them at greater risk of harm. In these ways the need for 
judges and the law that they administer to be right is mirrored by the need for those 
opposed to these judicial policies to insist that it is they who are right. The only 
difference from other controversies concerning judicial interpretation and decision 
making is that what is being fought over here is not so much the true meaning of 
the relevant sections of the Children Act, but the future welfare of children, or at 
least each side’s beliefs about where that welfare lies. Of course, nobody can know 
for sure whether any particular child would be at greater risk from the decisions of 
the judges than from the changes that their critics advocate; whether, for instance, a 
child would suffer more from continuing a relationship with a father who has been 
violent towards its mother than from the denial of any contact with that father. 
Nevertheless the debate proceeds as if these comparative risks could indeed be 
known from a thorough investigation of the facts and, once known, that the results 
could be readily applicable in legal decision-making. It proceeds as if present 
decisions about an unknown tomorrow can be right or wrong and that their 
correctness or otherwise depends upon the way that judges administer the law 
today. This possibility of certainty in the face of uncertainty, or order in the face of 
disorder is the starting point for an autopoietic account of law’s operations. 


Law’s coding 


How then can uncertainty become certainty and risks which seem incom- 
mensurable be compared? For autopoietic theorists, the answer to this conundrum, 
is simple: ‘within the system!’ According to the theory, a system can only ‘know’ 
its environment through the application of its own code. Facts or events occurring 
in the world are only recognised by the system in so far as they may be 
reconstituted within the system. At the same time a system’s identity — what 
distinguishes it from its environment — depends upon the maintenance of its unique 
coding and on its internal programmes developed and consolidated through its 
operations, which apply the code. This is not to suggest that system and 
environment operate quite independently of each other — on the contrary — they are 
mutually dependent, but the relation between the two cannot be characterised by 
the simple input-output model of Lamarkian genetics or New Labour’s ‘third way’! 
It consists rather of the constant, complex observation and re-interpretation of the 
one by the other. Through the application of its own internal rationality based upon 
its binary code to these re-interpretations, these transformations, law is able to 
‘understand’, to make sense through the imposition of that code, of what would 
otherwise be inaccessible and chaotic.2! The price to be paid for such order, 
however, is a blindness to its own paradoxical nature.?2 
21 It should be noted here that this 1s a rather different notion of chaos from that identified by John Dewar 
(J. Dewar, “The Normal Chaos of Family Law’ (1998) 61 MLR 467). He is referring rather to family 
law legislation with all its contradictions and antinomies. For Luhmann, the task of law (rather than 
politics) does not consist of rendering this legislation coherent or commensurable. It is rather one of 
providing society with the norms that stabilise expectations, by giving the ımpression that those issues 
on which it 1s expected to reach a decision are indeed understandable and amenable to legal analysis. 
22 “Law’s paradox is its blind spot which renders the operation of observing possible in the first place. 
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Matters may become a little clearer if we examine how what is recognisable as 
jegal decision emerges from the complex history of facts and the conflicting 
predictions of where the child’s best interests lie which confront courts in virtually 
every parental dispute. First of all, any decision must be a legal decision, both in 
the sense that it comes from an authorised legal institution and, secondly, by the 
fact that the law recognises the decision as lawful. It is not sufficient for judges, for 
example, to toss a coin when it is too difficult to decide between equally deserving 
parents.” Nor may they simply choose the mid-point between the proposals of 
each of the parents and state that the law need be no more than a mechanical 
balancing exercise. 

A legal decision must be lawful in the sense that it must refer back to and put 
into effect the law governing such decisions. Here, it is of course ‘the welfare of 
the child’ which is the reference point for any legal decision. This, as many 
commentators have pointed out, makes for indeterminacy in that statute and case 
law are not capable of indicating in advance the outcome for any particular case in 
the same way as they would for say allegations of theft or breach of contract. This 
does not mean that judges may simply impose their homespun views as to what is 
best for children.2* While the law is unable to define children’s welfare in advance, 
it nevertheless operates in a self-referential, circular way in that children’s welfare 
comes to mean whatever the law recognises as beneficial to children. At the other 
end of the subjective-objective continuum, can one really expect the judge in each 
case to invoke science as the provider of objective solutions when such objectivity 
would require an assessment of the totality of the evidence, biological, psycho- 
logical, economic, educational, nutritional, sociological etc. which might have 
some bearing on the child’s future welfare? Even if there could be such an all- 
embracing scientific inquiry, there is no guarantee that its results would be 
acceptable as law. 

A less ambitious agenda based simply on the belief that better decisions are more 
likely to be produced if the court has a wider rather than a narrow range of 
information to rely upon” runs into the difficulty that it is not the information per 
se that is important, but how that information is interpreted in relation to the child’s 
future welfare. The fact, for example, that the child witnessed an act of violence 
between its parents prior to their separation, would need to be ‘translated’ using 
some system of communication which allowed this fact to be interpreted in a way 
that presents it as a reliable ‘risk indicator’ (or not) for the future. Whatever else 
may happen, any court decision has to stand up to its own internal tests of legality. 
For a decision to be seen as unjust, procedurally flawed, arbitrary, biased or 
capricious would legally be quite unacceptable.”6 

One could say the paradox of the system replaces the unobservable world in the system. It forms the 

foundation of the system which has to be kept concealed, with the result that all further reasoning can 

only be doctrinal ...” N. Luhmann, Das Recht der Gesellshaft (Frankfurt: Suhrkamp, 1997) 176. (The 

English version of this passage and all extracts cited in this article are drawn from an unpublished 

translation by A. Ziegert and R Ziegert.) 

23 cf J. Goldstein, A. Freud, and A. Solmit, Beyond the Best Interests of the Child (New York: Free Press, 
1973) 153, note 12. 

24 ia el World for Children’ Explorations in Morality and Authority (London. Routledge, 

25 eee Board on Family Law: Children Act Sub-Committee. A consultation paper on contact 
between children and violent parents: the question of parental contact in cases where there is domestic 

violence (London: Lord Chancellor’s Department, 1999). 

26 This problem of producing legal certainty in the face of indeterminacy has been overcome to some 
extent in Continental European countnes by being avoided altogether through the use of judges as 


enforcers or reinforcers of what are ın essence decisions made outside the legal system. This happens ın 
France, for example, where specialist children’s judges lend their judicial authority to therapeutic 
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This raises the difficult issue of the distinction between law and non-law and 
whether such a distinction serves any useful purpose in cases involving children’s 
welfare. It could be argued, for instance, that lawyers, psychiatric experts, judges, 
welfare officers are all involved together in a complex problem-solving exercise of 
how to secure the best possible future outcome for the child. Here we run into a 
further distinction, that between autopoietic and non-autopoietic concepts of law. 
There are those who have no difficulty in seeing courts as agencies for problem- 
solving or conflict-resolution or even as places to which parents and children may 
go in order to air their grievances and seek the best available remedies for a range 
of economic, social and psychological issues.” Those who see law in this way 
make no distinction between Jaw and non-law; there is no ‘closure’ around the 
legal system, indeed nothing to distinguish legal decision-making from any other 
form of decision-making, except for the fact that it takes place in courts of law. Yet 
the difficulty with this concept of law as problem solver and resolver of conflicts is 
to know what is and what is not a valid legal decision, for once legal decision- 
making abandons self-reference in favour of non-legal criteria, whether thera- 
peutic, scientific, economic, or mediational, how does one know whether that 
decision is legally right? Although such decisions may be made by judges in 
courts, to treat them as law and subject them to the scrutiny of legal norms 
(whether procedural or substantive) would seem to be inappropriate. Yet to see 
them as anything other than law raises serious concerns about the undermining of 
law’s authority and, above all, the apparent failure of the legal system to do the job 
that society and the litigants, “who were expecting an adjudicated outcome’, have 
asked it to do.? The point that needs to be emphasised here is that this complaint 
imputes to the legal system a steering capacity, and with that a knowledge of the 
world, which goes far beyond that which is needed to determine issues according 
to established legal norms. It assumes an intentionality and a capacity — in this 
case, for improving children’s well-being — which it does not possess or can only 
possess by ceasing to perform for modern society the expectation-stabilising 
function of the legal system.” 

Does this matter? Once again the answer depends on the view one takes of the 
function of the legal system, or in contemporary sociological terms, how one 
chooses to construct law. On this point autopoietic theory is very clear. It does not 
go along with liberal lawyers’ accounts of law which attribute a social reforming, 


programmes for families of abused or delinquent children, initiated on the advice of child welfare 
experts. In doing so the courts largely avoid the need to have their decisions scrutimsed as law (See 
Catta, A quoi tu juges? (Paris: Flammarion, 1988); A. Cooper, ‘In Care or En Famille? Child Protection 
and the State in France and England’ (1994) 1 Social Work in Europe 59; A Cooper et al., Positive 
Child Protection: A View from Abroad (Lyme Regis: Russell House, 1995); King and Garapon, ‘Judges 
and Experts in England and Wales and in France. Developing a Comparative Socio-Legal Analysis’ 
(1987) 14 J of Law & Soc. 459) The adversarial tradition of Anglo-American law operating in 
common law countries, however, blocks such easy escape routes. 

27 See, eg A. Cooper, “With Justice in Mind. Complexity, child welfare and law’ in M. King (ed) Moral 
Agendas for Children’s Welfare (London: Routledge, 1999) 

28 I am referring here to the practice of judges endorsing agreements arrived at through mediation without 
examining the substance of the issues that have been mediated. 

29 As Gunther Teubner has pointed out in his account of ‘the epistemic trap’, attempts to present the 
judicial endorsement of psychiatrists’ clinical judgement or mediated compromises as legal decisions 
threaten law’s identity: ‘How the Law Thinks: Toward a Constructivist Epistomology of Law’ (1989) 
23 Law & Society Rev 727, 745. 

30 ‘Judges can become therapists and try to induce the partners in a failed marriage at least to care jointly 
for the children. The reforms of the juvenile courts ın this century were undertaken with this moral- 
therapeutic purpose in mind ... It becomes increasingly obvious, however, that in this case the judge 
would no longer be operating ın the legal system.’ N. Luhmann, n 22 above, 201. 
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conflict resolution or problem solving task to law and even those which maintain 
that law’s function is that of creating order out of chaos. Nor, on the other hand 
does it see law in neo-Marxian terms as necessarily protecting class interests or 
maintaining a status quo which favours certain groups in society over others. These 
may all be by-products of law’s operations, (although there is no guarantee that 
they will operate effectively in these ways) but they do not capture the one 
essential role that law plays in modern society, that of stabilising norms to counter 
disappointed expectations. What does this involve? 


Law’s function 


As Luhmann explains it, law’s unique social function is to stabilise normative 
expectations over time. 


Law’s concern with time lies in the function of norms, that is, in the attempt to anticipate, at 
least on the level of expectations, a still unknown, genuinely uncertain future.?! 


According to Luhmann, 


If, in order to stabilize this Zeitbindung (time-binding), it becomes necessary to establish 
expectations of the sort that resist and survive their own disappointment (rather than merely 
corresponding to reality), and to the extent that this is done, the social problematic involved 
increases dramatically. Those who confess to having expectations of this kind have to decide 
conflicts in advance and have to do so without knowing who will be involved in them and in 
what way they will participate. Zeitbindung preimposes a social bias. Freedom of conduct 
becomes restricted in advance, if not factually, then at least on the level of expectations. 
Those who, for whatever personal, situational or aim-related motives, want to act in a way 
that violates expectations are at a disadvantage right from the start. Law discriminates. It 
decides for someone and against someone else — and all this with regard to a future which is 
unrevealed.32 


To operate within the legal system (as opposed to the therapeutic, moral, political, 
scientific etc systems) a judge must decide by referring to norms that have been 
established in advance through the pre-imposition of legal/illegal, lawful/unlawful, 
law/non-law?? distinctions on anticipated situations. Any attempt ‘to increase the 
list of code values’ to give, for example, ‘legal/illegal/better for the child’, ‘would 
cause decision-making to be so complicated that the system would not be able to 
operate ... with sufficient security’.3* Yet, this distinctly legal code does not 
simply have the effect of reducing the complexities of issues in law’s environment 
to manageable proportions, but it also operates in a way that binds anticipated, but 
uncertain, future events to an existing normative schema. It is the imposition of this 
binary code which distinguishes legal decisions from other kinds of decisions 
concerning children. This is not to say that particular moral, psychological, 
economic or political versions of children’s welfare may not at one time or another 


31 ibid 130 

32 ibid 129 

33 The German Recht/Unrecht carries all these connotations, which ın English cannot be captured by only 
two words. 

34 N. Luhmann, note 22 above, 180. Hague Convention cases provide some evidence of the confusion 
that can arise when illegal might also be seen as better for the child and legal as worse for the child. 
The Convention provides for the return of the child to the country from where he or she was abducted. 
The solution in these cases is to rely primarily on the binary code to determine whether it might be 
legal to ıntroduce the issue of the child’s welfare even if the parent who might benefit from such a 
move has initially acted uwlegally in removing the child. Even in these exceptional cases, therefore, the 
binary coding is maintained. 
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be adopted by the law as representing legality. Rather, it denies any dependence of 
legal decision-making upon a direct correspondence between what is lawful and 
unlawful and what falls on either side of the positive/negative distinction in any of 
these, or indeed any other, system’s code. What is seen by psychiatrists or 
paediatricians as being healthy for the child will not necessarily be enforced by the 
law;35 neither will the more cost-effective course of action, nor the one that follows 
religious precepts, nor the most gender-equal. These are values outside law’s 
binary coding and as such they cannot be incorporated within law by adding a third 
value. Nor can judges simply ignore the legality of the case and treat as a law the 
opinion of their preferred expert on where the child’s welfare lies, however 
attractive this may be. This expert opinion may, however, be introduced into the 
reasoning of the legal decision as favouring one or other of the arguments 
presented to the court.* Law itself will always operate as a censor on the entry into 
legal decision-making of science-generated notions of what is good, healthy or less 
risky for children or, for that matter on moral accounts of the benefits to the child, 
family or community of taking one course of action rather than another. The 
legitimacy or otherwise of the expert opinion, so juridified, will from that point on 
be a matter for law and not for science or child welfare expertise. ‘There is no 
problem of legitimacy which law itself is not obliged to solve.’7 

The only possibility for third values is for them to confront law’s binary code by 
becoming what Luhmann calls ‘rejection values’, that is values ‘which open up the 
possibility of rejecting ... the decision between legal and illegal or the validity of 
regarding this option as the only option.’38 Yet ‘one cannot impose higher 
standards on the code by rejecting it’*? since there is no supreme authority to 
decide which social system’s code is superior to another. All that society can do is 
to substitute a different code, for example, by organising decision-making about 
children in such a way that the code of science or that of therapy or religion is 
applied rather than that of law. 

Two further points need to be made about law’s exclusive coding in relation to 
its application to private family law decisions. The first is that legal/illegal or 
Jawful/unlawtul are two distinct categories. Behaviour or events in the world fall 
on one side of the distinction or the other; they cannot, in other words fall on both 
sides simultaneously. A parent’s claim to have their child living with them cannot 
be both legally right and legally wrong, for such ambivalent states would negate 
any functional benefits of going to law in the first place. Expectations, both of the 
parents concerned and of society generally, would become destabilised and people 
would be forced to rely upon experience rather than norms. ‘If it works well for 
me, it must be right’. The judge must, therefore, decide whether one parent’s claim 
or that of the rival represents legality. Of course, there may be a pay-off between 
different claims on different issues. One parent’s claim for residence may be 
accepted as lawful, while the law may deny the legality of that same parent’s 


35 For example, in Re FS (child Abuse; evidence) [1996] 2 FLR 169 the judge treated the evidence of 
three psychiatrists, undicating their belief that the child had been sexually abused, as inadmissible and 
emphasised the importance of being fair to the father. 

36 See M. King, n 24 above. 

37 N. Luhmann, n 22 above, 192. 

38 rbıd 181 

39 ibid. 

40 As noted earlier, (note 30 above) it is possible for legal system programmes to allow judges to apply 
these non-law codes ın certain circumstances, but, not only are decisions made in this way not decisions 
of the legal system, as we have seen, but they are also an active rejection of law’s coding of legal/ 
illegal. 
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refusal to allow the non-resident parent to see the child more than once a month. 
Both issues will have been decided by law applying its binary code. There are no 
limits, however, to the number of decisions or sub-decisions that the legal system 
can accommodate, just as long as each remains a legal decision, that is a decision 
which determines that one party is legally right and the other legally wrong.*! 

The second point is that law’s binary code applies not only to events outside the 
legal system, but to legal decisions themselves. They too must be either lawful or 
unlawful. 

To be lawful, not only must the legal decision conform to all the procedural 
requirements laid down by law; it must also correspond to what is acceptable as 
valid legal reasoning. This will usually mean steering the path laid down in 
previous cases of a similar kind or at least not deviating too far from that path. In 
cases concerning children’s welfare, however, the indeterminacy of children’s 
welfare, which we mentioned earlier, allows judges considerable leeway in their 
interpretations of what is good or bad for children and what information can be 
accepted as being pertinent to this issue. But if the law is to have any authority, 
they cannot simply be given a free hand.* If legal rationality cannot provide the 
necessary restraints on indeterminacy, it can at least point judges in the direction 
where they might seek the kind of information that will give their decisions an 
external authority that will confirm their lawfulness — today, it appears that this 
authority can come only from science. Science here (and more particularly 
medical, or more particularly still, mental health science) is not introduced into law 
as a third value — that of acceptability according to the binary code of scientifically 
true/scientifically false — which would involve a rejection of law in favour of 
judgments using the scientific coding. On the contrary, as we have previously seen, 
in legal decision-making what the judge considers to be scientific information has 
already entered the legal system and exists within law’s own self-constructed 
environment. In issues concerning children’s welfare, therefore, it could be said 
that the legal system has seconded scientific accounts of what benefits and what 
harms children for the purposes of its own programmes. It is to these programmes 
that we now turn. 


Law’s programmes 


‘Programming complements coding, filling it with content.’*? Luhmann’s concept 
of programming deals with those criticisms of autopoietic theory which rightly 
reject a notion that all legal decision-making may be reduced to the rigid applica- 
tion of a simple code legal/illegal or lawful/unlawful. As will be apparent from 
reading any private child law case reports, the code in these formal decisions rarely 
appears in its pure form. Yet one should not be deceived into believing that law’s 
coding has lost its relevance to the decisions in such cases or that some other code, 
perhaps that of gender power or mental health, has taken its place. On the contrary, 


41 This contrasts sharply with mediation where ‘the mediator will attempt to play down differences and 
avoid all definitions of the situation which suggest that only one or other of the parties is right. The 
authority of mediators and their impartiality are expressed in the fact that, ultimately, a mediator 1s not 
obliged to support one party and decide against the other’. (N. Luhmann, n 22 above, 167). 

42 To take an extreme example, a judge cannot deny a parent residence, on the ground that the parent 1s 
not willing to control the child’s viewing of television soap operas even if that judge considers them to 
be the cause of all of society’s ills. See M. King, n 24 above. 

43 N Luhmann, n 22 above, 190. 
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it is the legal code which generates law’s programmes and ultimately gives them 
their continuity and their rationality. While the code itself may be described as 
rigid and invariant, law’s programmes provide a flexibility, a plasticity which 
allows them to be moulded into whatever shape is necessary to apply law to 
whatever has been formulated (by application of the binary code) as a legal issue. 
Furthermore, it is law’s programmes which provide the opportunities for the 
development of criteria for legal decision-making in all sorts of areas of social life. 
‘Only an elaborate programme structure enables a “critical”? discussion, making it 
possible to accept or refute criteria with the help of further criteria’.“4 

All legal programmes take the form of conditional programmes, of ‘if ... then 
... programmes. “The conditional programme spells out the conditions under 
which it is considered whether or not something is legal.’*° It refers to past facts, ‘if 
something has occurred’ and situates these in the context of present legal structure, 
‘then the law states that ...’. This does not mean that the future is lost from sight. 
On the contrary, in children’s issues, law’s programmes always keep an eye on the 
future, but they do so always with reference to past behaviour and the assessment 
of that past behaviour using criteria existing in the present. Those going to law, 
therefore, have to formulate their dispute with reference to the legal texts and try to 
anticipate the conditions for a decision in their favour. In children’s cases the 
application of present criteria to past events determine for law both the likelihood 
of the same or similar events being repeated and the likely effects of these events 
on the child’s future. 

According to Luhmann what the ‘if... then ...’ formula of law’s conditional 
programme does is ‘to prevent any future facts, not accounted for at the time of the 
judgment from being relevant to the legal/illegal decision.’* This protects the legal 
system against criticisms based on subsequent failures in the anticipated benefits of 
the legal ruling, which, if accepted as valid, would seriously undermine law’s 
legitimacy. “It would be a disaster for law if measures had to be considered illegal 
if it turned out that their purpose could not be achieved.’*” Clearly, this is an 
important feature of conditional programmes which Luhmann contrasts with the 
characteristics of what he calls ‘purpose-oriented programmes’ (Zweck- 
programme), that is programmes where the ultimate aim is the achievement of 
some purpose. 

In modern society these purpose-oriented programmes take the form of 
intentional programmes, that is programmes based on present intentions projected 
into the future. Examples of decision-making from such programmes would be 
investment or town planning decisions or, within the sphere of children’s issues, 
special education or child placement decisions. By relying on present intentions, 
these programmes are able to mask uncertainties about the future and, more 
particularly, “the problem that future versions of the present will not be what they 
are now projected to be’.48 Nevertheless, they are judged on their performance, that 
is whether the purpose that was intended is in fact achieved. 

Unlike conditional programmes, these purpose-oriented programmes do not 
permit restrictions to be placed on the facts that have to be considered in decisions. 
They allow anything to become a relevant factor, just as long as it can be shown to 
have a bearing on whether objectives may or may not be achieved. They do not lay 


44 ibid 

45 ibid 182. 
46 ibid 198. 
47 ibid 200. 
48 ibid 198. 
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down in advance, in the manner of conditional programmes, what facts can be 
brought into the programme as pertinent to the enquiry. For a combination of these 
reasons — openness to the future and inadequate control over the facts to be 
considered — purpose-oriented programmes are ill-suited to law’s expectation- 
stabilizing function, whereas sequences of ‘if ... then ...’ which structure the 
realm of the possible are able to offer guarantees of order.*? 

A confusion may be created if one understands the term ‘legal system’ to include 
all current legislation, whether or not it has been interpreted or even considered by 
judges. The legal system in autopoietic theory is the system that produces legal 
(rather than political) communications and, unless one wishes to claim that the 
criteria for determining political validity and legal validity are identical, it does not 
assist an analysis of legal decisions to use the term ‘law’ in this loose, generalised 
way.” Contemporary systems theory sociologists need to take seriously the fact 
that, in political practice, legislative programmes are indeed purpose-oriented, that 
is that their success (and to a large extent their validity in political terms) is judged 
directly by results (or the perception of future results), while in law, by contrast, 
the results of decisions are not criteria for determining their success.>! Where 
purpose-oriented programmes exist in the legal system, they do so only as nested in 
conditional programmes.°* 

One example of such a nested purpose-oriented programme is, of course, that of 
promoting the child’s welfare or ‘best interests’. Here the ambition of making 
decisions which will benefit the child, or at the very least, be less detrimental to the 
child than not making a decision,’ does not stand on its own as a social policy, 
economic or scientific enterprise, but is always embedded in one of the legal 
system’s conditional programmes. One should not be deceived into believing 
otherwise by the fact that the nested purpose-oriented programme allows — indeed, 
these days, demands — scientific evidence of the likely harms and benefits of 
different courses of action upon children concerned, either directly from 
psychiatric, psychological etc experts in the courtroom, or indirectly through 
lawyers, guardians or court welfare officers referring to widely accepted child- 
rearing principles. It is in this way that what is ‘good for the child’ becomes lawful 
while likely harms to the child become unlawful, and, from a lawyer’s perspective, 
the legal system would appear to have achieved a remarkable synthesis, combining 
the authority of law with scientific knowledge of child development. Not only 
does it appear that judges are now able to ‘get it right’, but the courts are able to 
present themselves as embracing with open arms the most up-to-date scientific 
evidence. 


49 ibid 196. 

50 One can see, perhaps, how certain ideological explanations of social policy might wish to attribute all 
historical changes in society to the exercise of governmental power, in which case it would make sense 
to see law and politics as seamless and undiffentiated. See N. Parton, Governing the Family: Child 
Care, Child Protection and the State (Basingstoke MacMillan, 1991) as an example of applications of 
Michel Foucault’s ideas, which make no distinction between the two. 

51 Even if the ‘mischief’ rule of statutory interpretation, whereby the intentions of Parliament may 
become relevant to legal decisions, might appear to confuse matters, it must be emphasised that this 
rule operates only to resolve ambiguities in the wording of a statute. There 1s no suggestion that the 
court should in any way take over responsiblity for eliminating or reducing the ‘mischief’. The 
programme which law operates, therefore, remains a conditional one of ‘Zf there is an ambiguity in the 
wording of a statute, then recourse may be had to Parliamentary debates to determine the mischief 
which Parhament intended the statute to address ’ 

52 N. Luhmann, n 22 above, 195. 

53 See Children Act 1989 s 1(5). 
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Nevertheless, some sociological observers clearly see this special relationship 
between law and science rather differently.>* Luhmann’s own observations of child 
welfare law may on the one hand be less openly critical, in that they acknowledge 
as unproblematic the existence within a legal system (which restricts factual input 
and subjects ‘facts’ from its environment to a rigid binary code law) of a purpose- 
oriented programme guided by scientific evidence on children’s welfare. On the 
other hand, these observations, if correct, completely undermine the ambitions of 
those (whether judges, politicians or academic lawyers) who wish to see the legal 
system fully involved in planning the future welfare of those children whose 
parents require a legal decision to resolve the conflict between them. The judges, 
according to Luhmann, have no choice in such cases but to: 


ignore the questions as to what future presents will look like ... [and] make their decisions 
according to the law, exclusively on the basis of what they see as the future at the moment of 
their decision, that is on the basis of what appears to them — after careful examination of all 
the facts of the case — to be the present future.55 


Theoretically, therefore, there are then two possibilities: either the decision is made 
according to law’s conditional programme which by its very nature has to ignore 
future presents. It has to refuse to contemplate the possiblity that the rightness of 
the decision may be doubted in the future in the light of evidence of the child’s or 
parents’ post-decision behaviour, Alternatively, it attempts to anticipate the 
possiblity of such ‘errors’, in which case the decision will not be a legal decision. It 
will exist rather as the product of child therapy or child protection, or of family 
administration or ordering, to which a judge has temporaily lent his or her authority 
in the knowledge that plans will be changed extra-judicially, if matters do not turn 
out as expected. 

This second course of action has in recent years proved highly attractive to those 
who are ambitious for the courts to play their part in improving children’s lives. 
Any doubts about future uncertainties or concerns over competing scientific 
versions of children’s needs are contained or put to one side through the device of 
never unfolding the paradox of law’s self-reference: for law, children’s welfare is 
whatever the law sees as good for children; or conversely, for law, harms to 
children are whatever the law states as being bad for children. In practical terms 
this allows judges to choose between parents who both claim to have the welfare of 
their children at heart. It also permits solicitors acting for divorcing parents to 
reinterpret ‘the meaning of justice’ so that it coincides with a particular vision of 
what is good and bad for children. This enables them to give the impression of 
pursuing justice, both in and outside the courtroom, while at the same time actively 
promoting the welfare of children affected by divorce proceedings. 


54 Brian Wynne, for example, describes the ways ın which science may be (mis)interpreted in Jaw through 
‘the construction of expert authority’. (B. Wynne, ‘Establishing the rules of laws: constructing expert 
authority’ in R. Smith and B. Wynne (eds) Expert Evidence. Interpreting Science in Law (London and 
New York: Routledge, 1989). Ashenden, following Foucault, sees ‘legal and scientific discourses ... 
linked in constituting and and securing strategies of government’. (S. Ashenden, ‘Reflexive Governance 
and Child Sexual Abuse: liberal and welfare rationality and the Cleveland Inquiry’ (1996) 25 Economy 
and Society 64, 70). Teubner refers to ‘hybrid artifacts with ambiguous scientific status’, to ‘role- 
interference’ (G. Teubner, Law as an Autopoietic System (Oxford: Blackwell, 1993) 90) and more 
notoriously to ‘forensic psychiatrists’ who routinely ‘allow the law “to enslave” the basic concepts of 
their discipline’. (G. Teubner (1989) note 29 above, 749). King and Piper wnte of the construction by 
law of what they term euphemustically ‘child welfare science’, which may have only a tenuous 
connection with scientific notions of science. (M. King, and C. Piper, How the Law Thinks about 
Children (Aldershot Arena, (2nd edition), 1995), ch 3 ‘The Construction of Child Welfare Science’. 

55 N. Luhmann, n 22 above, 200. 

56 M. King, n 6 above, 268 
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Of course, there may well be considerable advantages for a legal system 
presented with cases which are difficult, if not impossible, to decide according to 
purely rational criteria, in adopting the belief that judges should be entitled ‘to rely 
on empirical laws or at least on statistically supported probabilities indicating, for 
instance, that it [is] in a child’s best interest after the divorce of its parents to be in 
the care of the parent with whom he or she had bonded most strongly’5’ and that it 
is possible to identify which of the parents qualify for this role.58 In other words, if 
law is not to renounce authority altogether, it may be necessary for it to embrace 
and, in spite of compelling evidence to the contrary, continue to embrace, the 
belief that science is capable of producing predictive rules upon which judges are 
justified in relying — in essence a legal norm, which does not depend upon 
experience.>? Indeed, if one looks at the use presently made of ‘medical experts’ in 
the English courts, there appears to be a widespread acceptance that people (or, at 
least, some people) with qualifications in child psychiatry are somehow endowed 
with the gift of foresight and so are able to answer questions concerning which 
parent is best able to meet the child’s ‘needs’ or even which parent is more likely to 
promote the child’s welfare. In a similar vein, research studies continue to be 
seized upon as offering a clear route to the truth about parent-child relationships. 
The credence given to these studies and their applicability to individual cases 
promotes the belief that clinical assessments or in-depth interviews by welfare 
officers are quite capable of identifying in advance which children will suffer and 
which will not. 

What appears from a superficial analysis to be a rejection of the legal/illegal 
binary code in favour of a third value — the child’s welfare as predicted by experts 
— and the substitution of a purpose-oriented programme — promoting the child’s 
welfare — for law’s conditional, ‘if... then ...’ programmes turns out to be no such 
thing. In legal disputes between parents over their children the third value exists 
only as an aid to judges enabling them to come down on one side of the legal/ 
illegal distinction or the other. This is the case even if the final decision does not 
correspond to the result that either parent was seeking. Furthermore, in such 


57 N. Luhmann, n 22 above, 200. 

58 See J. Goldstein et al (1973) op cit note 22 and J. Goldstein, A. Freud, and A. Solnit, Before the Best 
Interests of the Child (London: Burnett Books/Deutch, 1980). 

59 Some of the recommendations of the recent Lord Chancellor’s Department Consultation Paper on 
Contact between Children and Violent Parents (n 25 above) clearly gives the impression that scientific 
research will be able to establish not only the effects of domestic violence on children, but what the 
likely outcome for a child is likely to be on future contact with a previously violent parent. 

60 For a recent study of the use by the courts of child psychiatrists see J. Brophy and P. Bates ‘The 
position of parents using experts in care proceedings: a failure of “partnershıp”’ (1998) Journal of 
Social Welfare and Family Law, 23. I am not suggesting here that psychiatric evidence may not be 
useful in ascertaining the child’s feelings or describing the present relationship between child and 
parents. What I am referring to rather is the notion that such evidence 1s able to provide clear 
indications as to what these feelings will be and how these relationships will develop 1f the child 1s 
placed with one parent rather than the other. 

61 Some research studies are used to support the argument that harm caused to the child through lack of 
contact with an absent parent 1s greater than any continuing harm that may result from a child 
experiencing physical violence between parents. See, for example, the research studies set out in note 
15 above. Other, more recent, research concentrates on the long-term effects on children of violence 
between parents and continuing conflict after divorce or separation. See R. Gelles, Intimate Violence in 
Families (Newbury Park, Cal: Sage, 1997); M. Straus & S. Sweet, ‘Verbal aggression in couples: 
incidence rates and relationships to personal characteristics’ (1991) J of Marriage and the Family 54, 
357; Y. Vissing, M. Straus, R. Gelles & J. Harrop, “Verbal Aggression by parents and psychosocial 
problems of children’ (1991) Child Abuse and Neglect. The Int Jnl 15, 223 See also generally R. 
Gelles and D. Loseke (eds), Current Controversies in Family Violence (Thousand Islands USA/ 
London: Sage, 1993). 

62 See notes 59 and 60 above. 
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disputes the purpose-oriented programme always nests within a conditional 
programme — for example: if contact is allowed, then will the child be at risk? If 
the child’s needs are such ... then will they be better met by residing with her 
father rather than her mother? If the child refuses to see her father, then is it in her 
best interests to enforce contact by whatever means available? Questions as to the 
nature and significance of the risk, what the child’s needs actually are and where 
her best interests lie are answered by reference to expert evidence or scientific 
child welfare principles, but always within the context of some pressing legal issue 
which has to be resolved by a decision. 

If one looks carefully, one can always find in the practice of the courts further 
supportive evidence of the ‘nested’ status of every incidence of judges setting 
themselves a performance objective of protecting children’s interests and promoting 
their welfare. These specific purposes in relation to children can only exist within 
the context of a ‘host’ conditional programme which translates law’s binary coding 
into practical strategies for decision-making. It is useful to make a distinction here 
between procedural and substantive law. Legal procedures allow the legal system to 
apply its binary coding to its own operations. Legality concerns not only the 
decisions of the judges on substantive issues, but also whether these decisions have 
been arrived at legally, that is according to the norms of the legal process and 
judicial decision-making, Hart’s secondary rules. Judges, at least in Anglo- 
American jurisdictions, always have to be mindful of the demands of the rules of 
evidence and procedure as well as of those legal norms derived from precedent and 
statutory interpretation which, if contravened, may expose their decisions to 
challenge in a higher court. Law, therefore, provides its own conditional 
programmes for its own operations. No matter how scientifically correct or morally 
impeccable a judge’s decision may be, procedural defects will prevent it from 
becoming law or, at the very least, delay its full implementation. On the positive side 
of the legal/illegal distinction, procedures tie the parties — in our case, disputing 
parents — into a process, where, however uncertain the outcome, there can be no 
doubt that there will be an outcome. Legal proceedings feed on the uncertainty of the 
outcome to engage the parties; they encourage the parties to become, in Luhmann’s 
words, ‘prisoners of their own participation, who afterwards have only the slightest 
prospect of contesting the legitimacy of the proceedings ...’.® 

Turning now to the conditional programmes of substantive law, one is able to 
identify the existence (and indeed the limitations) of nested purpose-oriented 
programmes in the facility with which the law is able to switch on and off its 
purposeful search for solutions to children’s predicaments, according to the legality 
of the situation. An example is contempt of court cases where a parent has disobeyed 
a court order requiring that the children be given contact with their non-residential 
parent. Here, the welfare of the child may abruptly cease to be a relevant issue as the 
court decides whether the disobedient parent should be imprisoned for their 
contempt. The legality of the decision no longer depends upon that kind of 
conditional programme which makes the result contingent upon the correct view of 
scientific evidence concerning the child’s welfare. Instead, all that matters is 
whether the parent’s unlawful conduct legally justifies a spell in prison. 

63 N. Luhmann, note 22 above, 209. 

64 In A v N [1997] 1 FLR the Court of Appeal approved of a 6 week committal order imposed on the 
mother of a 6 year old, stressing that ‘the child’s welfare is a material but not a paramount 
consideration in determining a committal application’. According to Ward LJ, ‘If she goes to prison it 
1s her fault, not the fault of the Judge, who did no more than his duty to the child which 1s imposed by 


Parliament upon him. The Children Act 1989 makes it his duty and in the circumstances no one else’s 
duty to determine what 1s in her [the child’s] interests ’ 
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In these cases, of course, the law could be reformed so as to bring into play the 
values of children’s welfare by, for example, introducing a conditional programme 
which was contingent upon an expert assessment of the children concerned, but 
this is not the point. The point here is rather that the legal system itself is not 
guided by children’s welfare and so has no difficulty in managing itself in ways 
that appear to suspend or ignore any nested purpose-oriented programme directed 
at children’s welfare and even accept decisions as valid, which might be to the 
serious detriment of those children affected by them — just so long as it does so 
legally. Nor, one should add, does deliberately delaying the final decision for 
reasons specifically concerning the child’s well-being somehow transform the 
court’s role into that of guardian of a purpose-specific programme oriented around 
the welfare of the child. Such ‘constructive’ delays, are not unusual in divorce 
cases where parents are in the throes of establishing new lives for themselves 
separate from their former partners. Orders to return to the court in three, six or 
twelve months time to ‘see how things have worked out’ may give the impression 
of the courts orienting themselves according to results so as to serve children’s 
welfare, but the time-fixings in such instances are law-determined and not related 
to changes in the child’s psycho-social development. They envisage a final 
decision, which will take place at the end of the specified time, whatever the 
situation of the child at that time. Any changes in the relationships between child 
and parents in the interim period will be treated as facts to be fed into law’s ‘if... 
then ...’ conditional programme and not as pointers towards some ultimate goal or 
goals related to the child’s continuing evolution. 

This should not be taken as meaning that the courts never take children’s welfare 
seriously or worse still that they are quite prepared to sacrifice children to what 
they see as some higher or more important goal. The purpose of these examples is 
rather to illustrate that law, operating as a social system, simply is not able to put 
into effect intentional behaviour aimed at specific ends. What it is able do is to 
stabilise normative expectations, and this is necessarily achieved in a blind, semi- 
automatic and self-referring way by determining the legality or otherwise of any 
situation, including its own decision-making. 


The limits of steering 


In the light of this autopoietic account of law’s operations in parental disputes over 
children one obvious way of dealing with the questions with which this essay 
began is to avoid them altogether. If the judges, as seems to be the case, cannot 
through their decisions be sure of steering children towards some ‘right answer’, 
some better future than would otherwise have been possible, why not abandon the 
attempt altogether? Put more generally, if the law cannot (or will not) do every- 
thing that liberally-minded reformers, whether they be children’s rights activists, 
pro-family moralists or whatever, want it to do, why not just accept the limitations 
of the legal process and leave decisions concerning children’s welfare to parents, 
counsellors, mediators, psychologists to sort out? 


65 Some empirical confirmation for this conclusion can be found in J. Pearce et al, n 6 above, 27, where 
researchers into private law disputes concerning children found that courts are only prepared to address 
issues of child welfare if these are framed in the context of a threatened denial of adult rights ‘.. all the 
arguments have to be framed in terms of child welfare But the courts absolutely refuse within private 
law to take child welfare considerations as their starting-point.’ 
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A similar self-denying ordinance was proclaimed over eighty years ago by 
Roscoe Pound in his recognition of the inability of the law to fulfil a number of 
highly desirable objectives.® For Pound, the life of law lies in its enforcement, in its 
effectiveness in achieving desired ends for litigants, judges and legislators. If the 
attempts to achieve these ends fall short then law has failed, and it would probably 
have been better for all concerned if it had not tried in the first place. For Luhmann, 
as we have seen, the difficulties are caused, not by the over-ambitious deployment 
of law to solve some intractable social problems, but more fundamentally by the 
very act of conceptualising the law as a problem-solving, purposeful system. While 
it is perfectly understandable for the drafters of Section 8 of the Children Act and 
the politicians who voted in its favour to have confidence in the law’s capability to 
fulful the function of solving issues arising from parental conflict in ways that 
would best serve the child’s welfare, the experiences of judges and expert 
witnesses, as well as of legal practitioners and their clients, would suggest that this 
confidence may have been misplaced. Some may criticise and others may 
sympathise with those district judges who are prepared to give judgements when 
adult legal rights are at stake, but who, according to recent research, 


are not prepared to address a dispute which is framed ın terms of one parent’s complaint that 
the other is erratic or insufficiently devoted to his child and so needs to be persuaded to give 
them more — more time, greater reliability, more consideration, more love.®7 


Yet their response seems to be fully in line with the concept of an autopoietic legal 
system, capable of determining its own boundaries, to decide what and what does 
not constitute a legal issue, by applying its binary code. The result is a conditional, 
‘If... then...” programme: if it is a matter of the infringement or enforcement of 
adult legal rights, then it is justiciable. Needless to say, this is very different from a 
purpose-oriented programme of the legislators, the object of which is to come to the 
aid of vulnerable children, by finding the right solution for their future well-being. 

What then of the additional complaint, mentioned at the start of this article, that 
judges are using the Children Act ‘no order principle’ to avoid making judgments 
and persuade disputing parents to compromise, to negotiate a settlement to their 
dispute? Again, the legislators envisaged a legal system capable of investigating 
and coming to a definite conclusion on what is and what is not in the interests of the 
child and that only where it is clearly better for the child, should an order be made. 
This leaves the way open to lawyers in individual cases to argue about the meaning 
of children’s welfare and for critics of the courts to claim that judges and the legal 
process are failing children by not making orders, making too many orders, making 
the wrong orders or making orders in the wrong way (taking too long, not listening 
to the child, using the wrong experts etc.)® Here the nested, purpose-oriented 


66 R. Pound, ‘The Limits of Effective Legal Action’ (1916) 27 Intl. J. of Ethics 150-151, 161-167 The 
authors of a recent research study (Pearce et al, note 6 above) draw the conclusion that Pound’s simple 
message should be recognised and respected. law has its limitations.’ They go on to recount how during 
their research observations there were many cases in which parents sought to have the matrimonial 
breakdown dissected and their feelings vindicated ‘This means’, they add, that the issues in the cases 
were hardly justiciable. (ibid 28, emphasis added). All that the legal process could offer in such cases is 
‘psychological containment and a mechanism through which parents can express their hurt and 
grievances’. ‘What it does not offer’ they conclude is, ‘an effective means of determining behaviour in 
the longer term’. 

67 ibid at 26. 

68 Phillimore and Drane, note 11 above; R. Bailey-Harmis et al, n 6 above. 

69 Those who want to determine all parental disputes by a court order, for example, justify their arguments 
by pointing to the ‘harmful effects’ upon children of delaying decisions to allow parents to negotiate 
and of denying parents the authority of a court order endorsing their negotiated agreement. 
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programme of promoting children’s welfare is just about visible through the dense 
foliage of law’s conditional programmes.” It becomes, if you like, a symbol, not 
only as a prize to be fought over,”! but also as an ideal of what law would achieve if 
only it were able to control the world beyond boundaries of its own existence.72 
Where the means of achieving that specific purpose are not directly within law’s 
power, it is perhaps not surprising that legal communications, having formally 
acknowledged the supreme importance of the child’s welfare, should then get on 
with the business of putting its conditional programmes in order. 


Stabilising ‘the realities’ of children’s welfare 


If one seeks a more detached and analytical approach than the cybernetic ambitions 
of politicians and legal idealists, one can turn to those socio-legal accounts, which 
fully recognise the constructed nature of the concept of ‘the welfare of the child’ 
and its reduction to fulfil the needs of legal operations. Smart and Neal, for 
example, writing of the judges’ insistence on contact with fathers, state that ‘as a 
legal concept the welfare of the child is notoriously indeterminate and in need of 
continual refinement and challenge’.” ‘It is unwise’, they advise, ‘for the law to be 
dogmatic about what constitutes “welfare” when the meaning of the concept is 
constantly under review.’”* But their principal complaint concerns the reductionist 
nature of legal decision making. 


The complex problem of child welfare has been reduced to the simple ‘solution’ of contact 
[with the father], which is being applied across the board regardless of the reality of parental 
and parent/child relationships.’> 


The difficulty here, lies in the italicised words ‘regardless of the reality of parental 
and parent/child relationships’. As with so many of those who criticise the courts 
for their failure to pay sufficient regard to children’s welfare, these authors want it 
both ways — both a constructed, ever-changing concept of child welfare and a 
reality which the judges are ignoring which, if recognised would provide a true or 
accurate basis for deciding where children’s welfare really lies. In the area of child 
welfare, one can be fairly sure that any criticisms that contrast rhetoric, myths or 
constructions with reality belong more to issues of power, to a political discourse 
than they do to a sociological attempt to understand the operations of the legal 
system. And here, sure enough, the authors conclude their article by indulging in 
the language of gender politics: 


[f]or parents who come before the court a new formula needs to be created for regulating 
parental power and authority, particularly where there has been an abuse of power by the 
father. Questions must be asked about where family law is going, because in its current form 
the law is beginning to look like a lever for the powerful to use against the vulnerable, rather 
than a measure to safeguard the welfare of children.”© 


70 ie if parents are in dispute, then ‘there should be a rebuttable presumption that ıt 1s ın the child’s best 
interests that the a dispute which is brought to court is best determined by an order’ (Phillimore and 
Drane, n 11 above, 42). 

71 M. King, ‘Playing the Symbols. Custody and the Law Commission’ (1987) 17 Fam. Law, 186. 

72 As Luhmann writes: “Thermostats control room temperature, but not world temperature’, N. Luhmann, 
“Limits of Steering’ (a translation of Chapter 10 of Die Wirtschaft der Gesellschaft, 1988) (1997) 14 
Theory, Culture and Society 41. 

73 B. Smart and C. Neale, n 12 above, 335. 

74 ibid. 

75 ibid emphasis added 

76 ibid 336. 
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Nevertheless a serious sociological question emerges from this kind of critique. 
Why can’t law stabilize norms about the reality of children’s welfare? Why can’t 
the legal system be brought into line with scientific truths concerning children’s 
development and their relationships with their parents? The notion that scientific 
knowledge itself is a social construct, and is a particularly unsound guide to the 
future where it involves the behaviour of subjects who are themselves aware of 
scientific findings,” takes us part of the way to an answer. The legal realist may 
also offer a useful contribution by pointing out that legal decisions are notoriously 
prone to the personal predilections of judges, as well as to those inequalities 
between the parties which could affect the presentation of their case. The answer 
presented in this paper, however, flows directly from the juxtaposition of law as a 
normatively closed, self-referring system with the uncontroversial statement that 
the only reliable judgment as to whether present decisions will or will not benefit 
children is the future and that future remains (and will always remain) unknown. If 
law is to function as law and stabilise normative expectations about parents and 
children, it cannot at the same time tie itself to an unknown, uncertain future. Legal 
communications need to be based on certainty, or at least have an air of certainty 
about them and it is the unique contribution of the legal system to be able to apply 
its coding and conditional programmes to this effect. Legal communications must 
emerge, in Luhmann’s terms, from present futures rather than future presents. In 
law, both parents cannot simultaneously be right in their claim that their proposed 
arrangements are best for the child.’ Either a decision has to be made which 
declares one right (and lawful) and the other wrong (and unlawful) or the matter 
has to be proclaimed as one on which the law is unable or unwilling to decide. If 
the first alternative is accepted, law has to operate in a way that ties together past, 
present and present futures through the imposition of legal knowledge about what 
is best for children upon the facts (as perceived by law) of the existing situation — 
the present child-parent relations, the wishes of the children, their response to 
separation etc. It is this selective, restrictive and, yes, a necessarily biased account 
of children’s welfare which allows the legal system to construct and apply its 
conditional programmes and so avoid exposing the paradoxical nature of its own 
being. Of course, there is nothing to stop those unhappy with these decisions from 
trying to influence what counts as legal knowledge about children, but it would be 
a mistake to believe that by doing so they are inevitably taking the law closer to 
some ultimate truth or reality regarding the child’s future well-being. Even the 
more modest claim that the changes in the law which take account of new research 
or ‘the political realities of families’ are contributing to progress can be justified 
only if one shares the observer’s beliefs about what constitutes progress and where 
the final destination of progress lies. 

Finally, just so that there is no misunderstanding, it needs to be said that nothing 
in this paper should be taken as an argument for the litigation and against the 
mediated settlement of parental disputes over children or, for that matter, vice 
versa. It has taken the view that law’s social function is to stabilise normative 
expectations, not to resolve disputes. Of course, the authority of judicial decisions 
may bring the squabbling to a close or allow one or both parents to save face and 
modify their demands or objections, but there is no guarantee that this will happen. 


77 See I. Hacking, The Social Constructrion of What? (Cambridge, Mass/London: Harvard University 
Press, 1999), 

78 However, ın this particular case, both can in law be ‘wrong’ and thus on the negative side of the legal 
divide. In such cases it is left to social workers and experts to establish the positive side. These debates 
take place in public law proceedings concerning abused or neglected children. 
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There is certainly no guarantee that legal proceedings will not change the adults 
and children who become embroiled in them and, as Dickens and Kafka in their 
different ways were only too aware, these changes may not always be to their 
benefit. But all this talk of transforming individuals occurs on the level of 
psychology; it has nothing to do with the social function of organising norms so as 
to avoid the need to learn from experience what may be good or bad for children. 

Furthermore, there are no scientific sociological laws which would cause us to 
believe that the reluctance of law to make decisions in individual cases will 
inevitably fail to reinforce the stabilisation process and lead to the collapse of 
society or of civilization as we know it. Family systems, and individuals as 
conscious systems (even where they are children) within families, may well be able 
to tolerate a level of normative uncertainty or learning by experience, even if the 
legal system cannot. There is nothing which makes it necessary or inevitable that 
parents should turn to law rather than to other systems to resolve their difficulties 
concerning their children, even if there are good historical reasons for them to do 
so. If, however, the law becomes involved in their dispute, they and those who 
advise them, should be aware of the autopoietic nature of the legal system and in 
particular that problem solving, conflict resolution and promoting children’s 
welfare are contingent by-products of the legal process and, despite all assertions 
to the contrary, do not provide it with its motivation and purpose. For this reason 
alone, going to the courts offers absolutely no guarantee of success in any of these 
areas. Indeed, there may be grounds for believing that success is no more likely 
than failure, even where the judge has made the right, that is legally right, decision. 
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LEGISLATION 


Juridification, Codification and Sanction in UK 
Competition Law 


Imelda Maher* 


The Competition Act 1998 radically reforms United Kingdom (UK) competition 
law displacing discretionary political action with more juridical norms based on the 
European Community (EC) competition rules. Such alignment is not required 
under EC law but in fact has occurred in most Member States! and in all those 
countries seeking to join the EC in the near future. The basis of British 
competition law has shifted from a control of abuse system to a prohibition system. 
Under the control of abuse system everything was legal until expressly declared 
illegal. No penalties were imposed and decisions ultimately could be taken at the 
political level by the Secretary of State. Under the new prohibition system 
introduced by the Act breach of either of the two prohibitions on restrictive 
agreements and abuse of dominance may lead to the imposition of substantial fines 
in a manner similar to that found under EC law. This reform can properly be seen 
as a seismic shift in the regulation of competition within the UK leading to a 
juridification and codification of competition policy backed by a system of 
sanctions. This article argues that this process of juridification has redefined the 
role of the Office of Fair Trading (OFT) and created a very powerful regulator in 
its Director General. Codification takes the form of the Act itself supplemented by 
guidelines and for the first time a system of precedent through the now juridified 
successor of the Monopolies and Mergers Commission (MMC) — the Competition 
Commission (CC). While codification facilitates and emphasises compliance, the 
Act also introduces strong investigative powers and sanctions. Finally, the article 
concludes that soft harmonisation with EC norms does not lead to complete 
harmony between the two systems of rules — nor should it. In fact, there is 
continuing strength in the diversity that remains, leading to a greater bedding down 
of the system into the domestic legal order thus ensuring its acceptance and 
effectiveness, one where there is recognition that uniformity of legal norms across 
legal orders is little more than a fiction and that there are aspects of the EC system 
which can be improved on. 


L 


* London School of Economics. Thanks to Barry Rodger and Colin Scott for comments on earlier drafts. 


1 See D.J Gerber, Law and Competition ın Twentieth Century Europe: Protecting Prometheus 
(Oxford: Clarendon, 1998) 401; I. Maher, ‘Alignment of Competition Laws in the EC’ (1996) YBEL 
223. 

2 See J. Fingleton, E. Fox, D. Neven and P. Seabright, Competition Policy and the Transformation of 
Central Europe (London: CEPR, 1995); R. Pittman, ‘Compettion Law ın Central and Eastem 
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The Ancien Regime 


The former competition law system of the UK was a mixture of approaches 
characterised by a multiplicity of institutions, limited or no sanctions for failure to 
comply with the legislation, no power to secure interim measures pending 
completion of often lengthy investigations, a case-by-case approach which did not 
produce binding precedent and the presence of the Secretary of State at the 
pinnacle of the enforcement pyramid? underlining the overtly political rather than 
strictly legal nature of the whole competition regime.* There were broadly two 
contrasting approaches with monopolies subject to an investigatory ex post system 
of control while restrictive agreements were subject to a highly formalised ex ante 
registration system. The Fair Trading Act 1973 governed both mergers and 
monopolies. In relation to both, behaviour was presumed to be in the public interest 
(as defined by the legislation and not limited to the protection and promotion of 
competition”) until the contrary was proved following investigation. The monopoly 
provisions, whereby a single dominant firm or an entire industry could be 
investigated have been retained under the new system with strengthened powers of 
investigation for the Director General of Fair Trading (DGFT). The key provisions 
of the Competition Act 1980, now repealed, supplemented the 1973 Act by 
allowing for investigation of anti-competitive practices by individual firms. Under 
both Acts the ultimate test was the public interest with the Secretary of State as 
final arbiter. 

With mergers, the notification system and presumption of the 1973 Act that all 
mergers are in the public interest unless proven otherwise remains intact following 
the 1998 reforms. Under EC law, mergers above certain turnover thresholds lie 
exclusively within the competence of the EC Commission.’ Thus, unlike rules 
governing other aspects of competition, there is clear demarcation of jurisdiction 
between national and EC authorities in relation to mergers. Perhaps because there 
is no risk of a dual regulatory burden, member states, even while adopting Articles 
81 and 82 of the EC Treaty retain merger rules that are very much sui generis. The 
UK reflects this European trend.® 


Europe: Five Years Later’ (1998) 43 Antitrust Trust Bulletin 179 

3 Even under the Restrictive Trade Practices Act 1976 — the most formalistic of the competition statutes 
— the Secretary of State could decide that restrictions were not sufficient to warrant investigation 
before the Restrictive Practices Court: see s 21(2) and (3). He could also exempt an agreement from 
registration: see s 29. 

4 For a concise historical account see generally D. J. Gerber, n 1 above, 207, 226. For a critique ın the 
light of the proposed reforms see G. Peretz, ‘Detection and Deterrence of Secret Cartels under the UK 
Competition Bill’ (1998) ECLR 145. 

5 See s 84. All matters relevant to the public interest could be considered but regard had to be given to: 

effective competition between UK suppliers; consumer interests in relation to price, quality and 

choice; cost reduction, technical development and reduction of entry barriers; balanced distribution of 
industry and employment in the UK; export competitiveness. See generally, S Wulks, In the Public 

Interest: Competition Policy and the Monopolies and Mergers Commission (Manchester: Manchester 

University Press, 1999). 

M. Utton, ‘Anticompetitive Practices and the Competition Act 1980’ (1994) 39 Antitrust Bulletin 485 

Council Regulation 4064/89 of 21 December 1989 on the Control of Concentrations between 

Undertakings [1989] OJL 395/1 as corrected and published in [1990] OJL 257/90 as amended by 

Council Regulation 1310/97 of 30 June 1997 [1997] OJL 180/1. There are some exceptions to this 

general rule see I. Maher, Competition Law: Alignment and Reform (Dublin: Round Hall Sweet & 

Maxwell, 1999) 278 

8 The Labour Party had advocated changing the institutional structures for merger regulation and more 
fundamentally, shifting the burden of proof so that mergers would be presumed to be against the 
public interest until the contrary was shown. These proposals were dropped within weeks of the 
Labour Party coming to power in 1997, see DTI Press Release P/97/366, 4 June 1997, G. Borrie, 
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In marked contrast to the control of abuse system under the 1973 and 1980 Acts, 
the Restrictive Trade Practices Act 1976 which is repealed in its entirety by the 
1998 Act,? adopted a highly formalised system whereby restrictive agreements had 
to be entered into a public register and were only allowed to stand if they met 
certain public interest criteria laid down in the Act, of which competition was only 
one. Thus transparency and certainty were paramount, the test of legality being 
based on the legal form of an agreement rather than its anti-competitive effects. 
While the precursor of the Act was initially successful in dismantling the cartels 
which had become firmly established during the second world war,!° it became 
increasingly anachronistic, with much time and energy expended on drafting 
agreements so that they did not fall within the strict language of the Act and 
therefore did not need to be registered. The Act itself was no model of drafting and 
was rendered largely ineffective by the absence of investigative powers backed up 
by sanctions such that secret cartels could operate with impunity.!! 


The Legislation: Process and Form 


The Legislative Process 


The Competition Bill was introduced in the House of Lords, reflecting the fact that 
it was seen as a technical piece of legislation and one on which there was broad 
agreement across the floor of the House.!2 The Opposition was in no position to 
attack the government for the introduction of such a Bill given that it had proposed 
broadly similar action in a plethora of consultation documents when it was in 
power.!> The perceived technical nature of the Bill combined with the oft-repeated 
policy of minimising the regulatory burden on business by aligning UK law with 
that of the EC,!* meant that there was very little discussion of the meaning and 
scope of its substantive provisions. Lord Desai noted that discussions of the Bill 
implied that competition was an unambiguous term and warned that despite the best 


‘Lawyers, Legislators and Lobbyists — The Making of the Competition Act 1998’ [1999] JBL 205. 
There ıs now a review of merger control, see DTI, Mergers: A Consultation Document on Proposals 
for Reform, August 1999. B.J. Rodger, ‘UK Merger Control: Politics, the Public Interest and Reform’ 
(2000) ECLR 24. 

9 The Restrictive Practices Court Act 1976, the Restrictive Practices Act 1977 and the Resale Prices 
Act 1976 which prohibited resale price maintenance are also repealed, see Competition Act 1998 s 1. 

10 On the Restrictive Trade Practices Act 1956 see C. Bellamy, ‘The Europeanisation of United 
Kingdom Competition Law’ in N. Green and A. Robertson (eds), me Europeanisation of UK 
Competition Law (Oxford. Hart, 1999). 

11 See G. Borrie, n 8 above 206. The only sanction would be the risk of esnteint proceedings for failing 
to comply with an order of the Restrictive Practices Court. 

12 G. Borne, ibid 209. 

13 Review of Restrictive Trade Practices Policy: a Consultative Document, Government Green Paper 
Cm 331 (March 1988); Opening Markets. New Policy on Restricttve Trade Practices Cm 727 (July 
1989); Abuse of Market Power: A Consultative Document on Possible Legislative Options Cm 2100 
(November 1992); Tackling Cartels and the Abuse of Market Power: Implementing the Government's 
Policy for Competition Law Reform DTI consultation document (March 1996); Tackling Cartels and 
the Abuse of Market Power. A Draft Bill DTI Explanatory Document There are a number of 
rationales for the absence of reform under the Conservative governments. First, it would have been 
difficult to introduce legislation based substantially on EC law given the Euroscepticism of parts of 
the Conservative party and second, the ineffectiveness of the legislation was in fact favoured by 
sections of business see S. Wilks, “The Prolonged Reform of UK Competition Policy’ in G. B. Doern 
and S. Wilks (eds.), Comparative Competition Policy (Oxford: Clarendon Press, 1996) 139; J. Pratt, 
‘Changes in UK Competition Law’ in J. Lonbay (ed), Frontiers of Competition a (Chichester. 
Wiley Chancery, 1994). 

14 The Act applies to all of the UK including Northern Ireland, see s 76(4). 
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efforts of economists there are no operational rules which might be consistently 
applied in framing a competition law.!5 Nonetheless, the replacement of the ill- 
defined public interest test! by a competition test as the underlying policy objective 
is an improvement with one complex principle replacing several potentially 
competing objectives operating under the rubric of the public interest. When the 
Minister was pressed about the scope of the prohibitions, she refused to be drawn 
arguing that it was a matter for the DGFT." While alignment with EC norms was 
one objective,!® that does not of itself provide a policy given that EC competition 
policy has changed over time,!? is currently-in a state of flux,” and is heavily 
shaped by concerns for creation of an internal market?! — an irrelevant consideration 
in the UK. This apparent policy lacuna has been filled to some extent by the detailed 
guidelines published by the OFT” emphasising the perceived technical nature of 
the legislation and also reflecting the shift in British government towards the use of 
instruments of soft law for guiding business behaviour. 

The only substantive debates in Parliament were on pricing in relation to 
newspapers and over-the-counter medicines. Amendments relating to both led to 
government defeats in the Lords which were reversed by the government’s 
substantial majority in the Commons. In relation to both issues, the thrust of 
government argument was that the Act introduced a general norm which applied to 
all sectors as evidenced by the concurrent jurisdiction of the utilities regulators, 
therefore explicit exceptions designed to advance other policy concerns, for 
example public health or freedom of the press, could not be included. Resale price 
maintenance for over-the-counter medicines was exempt from the Resale Prices 
Act 19762 and amendment was sought to ensure that this exemption would 
continue.** The debate arose in the context of concern for the survival of 
community and rural pharmacies if resale price maintenance were no longer 
possible. The government did not support the amendment for a number of reasons. 
First, the DGFT had referred the exemption of over-the-counter medicines to the 
Restrictive Practices Court with a view to having it removed and the government in 
effect wanted to issue to be decided by the Court.™ Given that the net book 
agreement, which concerned price fixing, had not survived litigation, it is unlikely 


15 HL Deb vol 582 col 1177 30 October 1997. See also D. A. Hay, ‘Is More Like Europe Better?’ in N 
Green and A. Robertson (eds), n 10 above 37 where he points out that competition 1s not always 
conducive to efficiency and that economic analysis is often ambiguous about the efficiency effects of 
particular market structures and conduct. 

16 See Fair Trading Act 1973 s 84 and n 5 above. 

17 Margaret Beckett, Secretary of State for Trade and Industry, HC Deb vol 312 col 23 11 May 1998. 

18 Margaret Beckett :bid col 25. See also s 60. 

19 See D.J. Gerber, “The Transformation of European Community Competition Law?” (1994) 35 HIJ 
97 where he identified three main phases ın the development of EC competition policy, and I. Maher, 
“Competition Law and Intellectual Property Rights: Evolving Formalism’ in P Craig and G. de Burca, 
(eds) The Evolution of EU Law (Oxford: OUP, 1999) 602. 

20 See EC Commission, White Paper on Modernisation of the Rules implementing Articles 85 and 86 of 
the EC Treaty, Commission Programme [1999] OJ C 132/1 and EC Commission, Green Paper on 
Vertical Restraints in Community Competition Policy, COM(96) 721, final; Reg 2790/99 [1999] OJ L 
336/21. 

21 EC Commission, XX VII Annual Report on Competition Policy (1998) 13; T. Frazer, ‘Competition 
Policy after 1992: The Next Step’ (1990) 53 MLR 609, 611; and J. Maher n 1 above. 

22 Seventeen sets of guidelines had been published by the time the Act came into effect on 1 March 
2000 


23 Medicaments Reference No 2 [1971] 1 All ER 12, LR 7 RP 267 RPC. 

24 See Lord McNally HL Deb vol 586 col 1301 5 March 1998. 

25 The OFT argued that changes in market conditions meant the exemption was no longer in the public 
interest, see OFT Press release 7/99, 11 March 1999. 
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that price fixing for medicines will survive either, in which case the exemption will 
be removed.” While the government admitted that it was important that there were 
pharmacies in rural areas this issue had to be addressed by policies other than 
competition especially given the fact that fixed prices imposed additional costs on 
the consumer.”’ It also warned that if resale price maintenance was removed from 
any scrutiny under national law, there was a risk that the network of agreements 
would be investigated by the EC authorities under Article 81 of the EC Treaty 
which would lead to uncertainty.78 

The second amendment (introduced more than once) proved more controversial 
partly because it concerned the newspaper industry and therefore was widely 
reported’? and also because much of the debate centred around the below-cost 
selling of The Times owned by Rupert Murdoch, the media magnate, with the 
amendment a belated attempt to curb his influence. The focus on a particular 
newspaper owner obscured the question of whether the debate was about media 
ownership or competition — with the government arguing that those in favour of the 
amendment were really concerned about ownership which was an issue to be dealt 
with under the merger legislation.5° The concern underlying Lord McNally’s 
amendment was the preservation of newspaper diversity, plurality of newspaper 
ownership being perceived as an important aspect of a liberal democracy, 
guaranteeing freedom of speech and diversity of opinion.?! This concern is 
reflected in existing merger control where newspaper mergers are subject to 
separate rules and are scrutinised by a special reporting panel in the CC.32 The 
pricing practices of The Times had been investigated by the MMC in the past and it 
found no predation.?? There was no discussion in either House of the test to be 
applied for predation: at what point does pricing become predatory rather than 
merely competitive? The government rejected the amendment pointing out that 


26 See Net Book Agreement (No 4) [1998] ICR 753. Even if the exemption is found to be in the public 
interest, the exemption will only apply for 5 years, see Sched 13 para 23. 

27 The Department of Health supports pharmacies through its essential pharmacies scheme, see Margaret 
Beckett, HC Deb vol 312 col 33 11 May 1998. Figures varied wildly as to how much pnice 
maintenance cost ranging from £34 million to £250 million: see Dr Ladyman, HC Standing 
Committee G 16th sitting 23 June 1998. i 

28 Lord Sımon, HL Deb vol 586 col 536 23 February 1998, Nigel Griffiths, Minister for Competition 
and Consumer Affairs HC Standing Committee G 15th sıttng 23 June 1998. Asda, one of the main 
supermarket retailers who sell medicines at considerably lower prices than pharmacies had 
complained to the EC Commission about over the counter medicine price fixing The exemption 
would be unlikely to survive scrutiny at the EC level given that the equivalent net book agreement in 
the book trade had collapsed partly as a result of EC litigation see Net Book Agreements [1989] OJL 
22/12; [1989] 4 CMLR 825; T-66/89 Publishers’ Association v Commission [1992] ECR I-1995; 
[1993] 5 CMLR 120; C-360/92P UK Publishers Association v Commission [1995] ECR I-23; [1995] 
5 CMLR 33. 

29 See for example “Twin Threat to Blair as Ministers are told to Oppose Controls on Newspaper Price 
War’ and Lord Desai, “Today’s the Day for Peers to Come to the Aid of the Little Fish’ Independent 9 
February 1998; ‘Murdoch Pricing Policy Backed’ Financial Times 11 February 1998; ‘Blair Opposes 
amendment of Competition Bill’ Irish Tunes 11 February 1998. 

30 For a discussion of the issues in the House of Commons see HC Deb vol 315 cols 1136-1166, 8 July 
1998. 

31 See HL Deb vol 583 col 309 13 November 1997. 

32 See Fair Trading Act 1973 ss 57—62 and Competition Act 1998 Sched 7 para 22. For a criticism of the 
system see T. Gibbons, ‘Aspiring to Pluralism: The Constraints of Public Broadcasting Values on the 
Deregulation of British Media Ownership’ (1998) 16 Cardozo Arts and Entertainment Law Journal 
475. 

33 For example MMC, Report on the Supply of National Newspapers in England and Wales Cm 2422, 
(December 1993). However, the OFT 1998 investigation found price cutting did affect competition 
and News International gave an undertaking to submut a detailed business plan to the OFT within 10 
days of any future price cutting of The Times, see OFT Press Release 17/09, 21 May 1999. 
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because predatory pricing** was covered by Article 82 EC it was also covered by 
the Chapter II prohibition which under section 60 of the 1998 Act has to be 
interpreted in a manner consistent with Article 82.59 The confidence of the 
government belies the complexity of predatory pricing in competition law and in 
fact different tests were applied by the MMC, which followed mainstream 
economic doctrine, and the European Court.26 The OFT has indicated that the 
approach under EC law will be used.’ 


The Form of the Act 


The Act itself is a substantial piece of legislation with 76 sections and 14 lengthy 
schedules. It received the Royal Assent on 9 November 1998 but the prohibitions 
only came into force on March 1 2000.38 This delay was in part to allow the OFT to 
prepare for the new system, in particular through the introduction of guidelines, 
and similarly to allow business to prepare for the new regime, for example by 
introducing compliance programmes.*? This prevented just-in-case notifications 
flooding the OFT thus avoiding a big backlog of cases such as that seen in the EC 
Commission.” The delay itself highlights the extent to which the Act is seen as a 
departure from the previous system and underlines the educative function which 
the OFT has in raising awareness of the Act for business.*! 

The Act repeals most of the legislation governing the previous competition 
regime** and in chapters I and II respectively it introduces prohibitions on restric- 
tive agreements and abuse of dominance which are largely equivalent to Articles 81 
and 82 of the EC treaty.® The rules governing exclusions, institutional, procedural 


34 The reduction ın price by a dominant undertaking with a view to eliminating a competitor, preventing 
a potential competitor from entering the market or disciplining existing competitors. For a concise 
discussion of predatory pricing in a UK context see D. Ridyard, ‘Regulation of Prce Discrimination 
and Predation by Dominant Firms: Lessons From the Ofgas Value Plus Decision’ in C. McCrudden 
(ed) Regulation and Deregulation. Policy and Practice in the Utilities and Financial Services 
Industries (Oxford: Clarendon, 1999). 

35 See Margaret Beckett, HC Deb vol 312 col 28 11 May 1998 Case C-333/94P Tetra Pak II [1997] 
ECR I-5951; [1997] 4 CMLR 662 para 39. 

36 See B. Sufmn, ‘The Chapter I Prohibition’ ın B J. Rodger and A. MacCulloch (eds), The Competition 
Act: A New Era for UK Competition Law (Oxford: Hart, 2000). 

37 OFT, Chapter II guidelines para 4.30. ie it ıs not necessary to show that the predator will recoup 
losses after the targeted competitor is forced out of the market. 

38 During the Report stage of the Bull in the Lords, this delay between Assent and when the Act entered 
fully into force was emphasised following concerns raised by the Opposition, see Lord Simon, HL 
Deb vol 583 col 899 25 November 1997. 

39 A booklet on compliance programmes has been issued by the OFT, although ıt will not review 
individual compliance programmes see M. Bloom, “The OFT’s Role in the New Regime’ in N. Green 
& A. Robertson (eds), n 10 above 16. For a discussion of the way compliance programmes have 
developed and become an important part of competition regulation in Australia see C. Parker, 
‘Evaluating Regulatory Compliance: Standards and Best Practice’ (1999) 7 Trade Practices LJ 62. 

40 The EC Commission received 36,000 notifications within the first year of operation of Regulation 17, 
creating an enormous backlog which reverberated for decades, see D. Goyder, EC Competition Law 
(Oxford: OUP, 3rd ed, 1998) 50. 

41 The OFT has published short booklets explaining the Act in straightforward language, organised 
seminars through the various business organisations such as the Confederation of British Industry, the 
Institute of Directors and trade associations; and issues a weekly gazette on the Act see M. Bloom, n 
39 above. Margaret Bloom is the Director of Competition Policy at the OFT, although the views 
expressed in the paper are given ın a personal capacity. 

42 The complex and scale monopoly provisions and the merger provisions of the Fair Trading Act 1973 
(FTA) have not been repealed. Efficiency audits under the Competition Act 1980 are also retained as 
are the review functions of sectoral licences (eg in the telecommunications sector) although these now 
are carried out by the Competition Commission which replaced the MMC, see s 45(3). 

43 Previously Articles 85 and 86 before being renumbered by the Treaty of Amsterdam. 
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and transitional arrangements and repeals are set out in the schedules. It lays down a 
system for notification to the DGFT of business conduct and confers considerable 
powers of investigation“ and enforcement on the DGFT, including the power to 
fine for infringement, with concurrent jurisdiction for sectoral regulators. The 
appeal procedure is set out and the Competition Commission established. 

The Act is characterised by its detailed institutional and procedural arrange- 
ments; the general terms in which the prohibitions which lie at the heart of the 
competition regime are described; and the greater specificity with which excep- 
tions to and exemptions from the prohibitions are set out. The general prohibitions 
are supplemented by the detailed guidelines of the DGFT and must be interpreted 
in the light of the substantial body of EC competition law.* This innovative 
interpretative rule shows the extent to which consistency with EC law remains the 
underlying spirit of the legislation and its presence explains in part the structure of 
the Act. The relatively general prohibitions are closely modelled on EC law and 
hence elaboration as to the meaning of specific terms is required but instead of 
being provided in the Act is found in the detailed guidelines of the OFT which in 
turn draw on and frequently cite case law and decisions of the European Courts and 
EC Commission. The Act is much more detailed when setting out exceptions and 
exemptions — the former in particular departing from the EC rules either in their 
specificity and/or their scope and hence falling outside the interpretative rule. 

Thus we see a codification of a new competition regime with a large body of 
rules designed to provide both certainty and flexibility. Through detailed 
guidelines and the publication of directions the DGFT should ensure consistency 
both in his interpretation of the Act and in its application to particular forms of 
arrangements and conduct. At the same time, the general principles in the Act itself 
and the non-legislative nature of the guidelines should ensure sufficient flexibility 
in enforcement so that formalism, as seen in the context of the Restrictive Trade 
Practices Act 1976 and the EC block exemption regulations** does not become the 
dominant culture. By having regard to underlying principles, substantive equality 
of treatment and compliance with the spirit rather than the letter of the legislation 
are emphasised.*’ The difficulty for the DGFT and the OFT as the primary 
enforcement body is how to achieve a balance between these conflicting objectives 
of certainty and flexibility. Part of the answer lies in the structure of the Act itself 
with much of the detail worked out in the OFT guidelines, produced after lengthy 
consultation. These guidelines should help to ensure consistency in approach both 
between regulators and across different sectors and improve transparency. 


Filling in the Gaps: Consultation and Interpretation 


Consultation 


Three features of the passage of the Bill are noteworthy. First, the amount of 
consultation that preceded it and is ongoing; second, the influence of Pepper v 
Hart® on the nature of the Parliamentary debates; and third, the importance rightly 


44 Including powers of investigation under the EC competition mules, see ss 61-65. 

45 s 60. 

46 See eg B. Hawk, ‘System Failure’ Vertical Restraints and EC Competition Law’ (1995) 32 CMLRev 
973 and I. Maher n 19 above 597. 

47 For a discussion of the conflicting demands of certainty and flexibility in the context of financial 
regulation see J. Black, ‘Using Rules Effectively’ in C. McCrudden (ed), n 34 above. 

48 [1993] AC 593 HL. 
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placed on section 60, the interpretative clause. A consultation document was 
published in August 19974? containing a draft Bill. The consultation prompted 
more than 150 responses, the bulk of which were from lawyers and business.» The 
process of consultation was continued while the Bill was going through Parliament 
as the DGFT published draft guidelines as to how the Bill was likely to operate 
once the prohibitions came into effect. All documents were available on its website 
or in paper form, an e-mail list was set up and responses were encouraged either 
electronically or by more conventional means. In addition to consultation through 
these public channels, a cross-flow of ideas and suggestions could be seen in the 
intense lobbying that surrounded the Bill.°! 

Consultation has also been written into the Act itself with the DGFT required to 
consult “such persons as he considers appropriate’ before publishing any advice or 
information’ or rules.” The main difference between the issuing of advice and rules 
is that the latter can only be issued with the approval of the Secretary of State.*4 The 
ability of the DGFT (in practice, the OFT) to issue guidelines and rules ensures that 
he can be proactive in shaping the legal environment so that the way he will decide 
cases is more predictable as the criteria to be applied, however much they remain 
open to interpretation, are known.” Thus even before the Act came into force the 
OFT developed a broad, strategic approach. This marks its experience out from that 
of the early days of the EC Commission Competition Directorate where competi- 
tion policy evolved very gradually over time and on the basis of decisions taken.” 
This experience of consultation prior to the issuance of guidelines and rules can also 
be expected to influence the way the courts view the legislation. Although guidelines 
do not have the status of rules and do not require the prior consent of the Minister, 
they will be highly influential in shaping the behaviour of those subject to the Act. 
This influence combined with the fact they were adopted as a result of extensive 
consultation makes judicial acknowledgement of them more likely especially when 
that consultation is with those subject to the law.58 Through the process of 
consultation what we also see occurring 1s a legitimation of the new competition 
regime through the participation both of those subject to it and of their lawyers. In 
addition, while considerable powers have been conferred on the DGFT the system of 
guidelines and rules ensures both bottom-up accountability (to those subject to the 
law) and top-down accountability (to the Secretary of State), for the DGFT.’ 


49 Department of Trade and Industry, A Prohibition Approach to Anti-competitive agreements and abuse 
of dominant position. draft Bill August 1997. 

50 The government made great play of this during the debates, ensuring that the level of consultation was 
apparent even before the Bill was introduced through the use of a parliamentary question see Lord 
Simon HL Deb vol 582 col 717 22 October 1997. 

51 Lord Borrie referred to the avalanche of submissions he received 1n relation to the Bull even though he 
is only a back bencher see n 8 above 211. 

52 s 52(6). Regulators must also consult when carrying out the same function: s 52(8). 

53 s 51(3). 

54 s 52(5). The Secretary of State can modify, withdraw or otherwise vary the rules proposed, see s 
52(6)}+(10), or ask the DGFT to draft rules which he deems necessary. 

55 For a discussion of the importance of rule-making for agencies see H.N. Janisch, “The Choice of 
Decision-making Method Adjudication, Policies and Rulemaking’ ın Administrative Law: Principles, 
Practice and Pluralism Special Lectures of the Law Society of Upper Canada (Toronto: Caswell, 
1992). Much of his analysis can be applied to the issuance of guidelines as well as rules. 

56 Previously DG IV before the reforms introduced by the Commission President Produ. 

57 See Recital 4 Regulation 19/65 which expressly required the Commission to acquire experience of 
particular forms of agreements before enacting block exemption regulations, see I. Maher n 19 above 
605 


58 H.N. Janisch n 55 above 266 


59 For a discussion of such bottom-up accountability see P. Craig Public Law and Democracy in the UK 
and the US (Oxford: Clarendon, 1990) 404. 
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Interpretation 


In Pepper v Hart, the House of Lords relied on Parliamentary debates as a guide 
when interpreting a statute. Courts can rely on such debates where the meaning of 
the legislation is obscure, ambiguous or a literal interpretation would lead to 
absurdity;® where the debates reveal Parliamentary intention and the statement 
relied on is that of the Minister or promoter of the Bill.® The legacy of the case is 
that ministerial statements in particular may affect the meaning to be given to 
statutory provisions in the courts. This legacy was clearly to the forefront for the 
Opposition and Government in the passing of the Bill, as questions were frequently 
posed designed to elicit a ministerial statement on particular provisions of the 
Act.® The House of Lords however did not provide guidance as to the relationship 
between Hansard as an aid to statutory interpretation and other aids to 
interpretation. 6? 

In the context of the Competition Act the question of interpretation is shaped by 
several factors, notably the stated policy of alignment with the EC norms as 
reflected in section 60. That provision first states that its purpose is to ensure 
consistency as far as possible between corresponding questions in relation to 
competition law in the EC and UK. It then imposes an obligation on the courts and 
the DGFT* to act in such as way as to ensure consistency with the decisions of the 
European Court while also having regard to decisions or statements of the EC 
Commission. In fact, the potential for diversity is encapsulated in the new name for 
section 60 among lawyers — the Klondike clause.® Hansard will be useful in 
determining whether or not the Act was meant to follow EC principles and hence 
whether section 60 is relevant; for example there is no explicit mention in the Act 
that an agreement only falls within the Chapter I prohibition when it has an 
appreciable effect on competition. There were calls for a specific test to be laid 
down in the Act itself but this was resisted, Lord Simon noting that the de minimis 
rule that operates at the EC level provided sufficiently clear guidance as to when 
the effect of an agreement on competition is appreciable.° Such silence in the Act 
allows for change in the law in response to changes in competition policy.® 
However, uncertainty arises in the OFT guidelines® which first state that the 
DGFT is bound by the case law of the European Court® and without reference to 


60 Lord Browne-Wilkinson in Pepper v Hart [1993] AC 593, 634. 

61 The extent to which other statements have been relied on by courts is discussed in T St. J. N. Bates, 
‘The Contemporary Use of Legislative History ın the UK’ (1995) 54 CLJ 127. 

62 See eg Lord Simon HL Deb vol 585 col 909, 9 February 1998, Margaret Beckett, HC Deb vol 312 col 
30 11 May 1998. This change in Parliamentary debate was predicted as a likely outcome in the 
change ın approach to statutory interpretation seen in Pepper v Hart see S. C. Styles, ‘The Rule of 
Parliament: Statutory Interpretation after Pepper v Hart’ (1994) 14 OJLS 151. 

63 T. St. J. N. Bates, n 61 above 130. 

64 Or any person acting on his behalf: s 60(4)(b). The Competition Commission is not mentioned in s 60 
but when hearing an appeal the application of s 60 by the DGFT would be relevant. 

65 P.R. Willis, ‘Procedural Nuggets from “The Klondike Clause”: the Application of s 60 of the 
Competition Act 1998 to the Procedures of the OFT’ (1999) ECLR 314. See also S. Goodman, ‘The 
Competition Act, Section 60 — The Governing Principles Clause’ (1999) ECLR 73; J. Nazerali and D. 
Cowan, ‘Importing the EU Model into the UK Competition Law: A blueprint for Reform or a Step 
into “Euroblivion”?’ (1999) ECLR 55. 

66 HL Deb vol 585 cols 884—888 9 February 1998. 

67 For example the EC Commission has published non-binding but highly persuasive Notices on the 
issue where the threshold test has changed from Notice to Notice see generally M. P. Broberg, ‘The 
De Minimis Notice’ (1995) 20 ELRev 371. 

68 OFT, Guidelines on The Major Provisions para 3.4 

69 5/69 Volk v Vervaecke [1969] ECR 295; [1969] CMLR 273 where a 10 per cent market share was 
suggested as a threshold 
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the Notice of the Commission on the issue sets a 25 per cent market share threshold 
which is the same threshold as the Fair Trading Act but is much higher than that set 
by the Commission or the Court.” These thresholds are only guidelines and the 
calculation of market share is itself notoriously complex so the uncertainty 
generated by a difference between the DGFT and the EC Commission is not 
necessarily a practical difficulty with business unlikely to object that it is being 
excluded from the ambit of the legislation. Nonetheless, the question of which 
standard applies, the European or that of the DGFT, could arise in private litigation 
at which point one would expect counsel to avail of Lord Simon’s statement to 
resist and weaken any counter argument that an agreement did not have an 
appreciable effect on competition.’! 

Another interpretative aid in the context of section 60 is Article 234 of the EC 
Treaty’? where national courts can refer questions to the European Court inter alia 
for clarification. Following the decision in the Oscar Bronner case,’> it seems a UK 
court could send a preliminary reference to the European Court when seeking 
clarification of a relevant EC principle under section 60 in order to apply the UK 
Act./4 In that case, the European Court was willing to clarify the meaning of 
Article 82 where an Austrian court applying Austrian competition law to a dispute 
about newspaper distribution considered such clarification necessary in order to 
avoid a conflict arising between the two sets of rules. Courts and tribunals can 
make references and given the independent status of the CC and its obligation to 
give rulings on appeal, it will be able to make references if necessary.” The 
position is less clear cut in relation to the DGFT whose position and decisions are 
primarily administrative rather than judicial in nature.” The EC Commission 
procedures which form the basis of those of the DGFT, have been classified as 
administrative despite the sometimes punitive nature of the large fines that it 
imposes.” This lends further weight to the argument that it is unlikely that the 
European Court would see the DGFT as a tribunal for the purposes of Article 
234.78 Middleton sees it as anomalous that the DGFT is subject to the obligation of 
consistent interpretation under section 60 but does not seem to have the power to 
make a reference to the ECJ. This anomaly can be redressed in practice through the 
informal channels of communication that exist between the OFT and the EC 
Commission. The fact that private actions are envisaged under the Act means that 
interpretation will not be limited to the Court of Appeal hearing an appeal from the 


70 EC Commission, Notice on Agreements of Minor Importance which do not fall under Article 85(1) 
[1997] OJ C 372/13. In general, the market share of all the participating undertakings cannot exceed 5 
per cent where the arrangement 1s horizontal in nature or 10 per cent where it 1s a vertical arrangement 
see para 9. 

71 A party may want to claim an agreement has an appreciable effect on competition ın order to claim an 
agreement is void and hence unenforceable while the respondent may seek to argue that because their 
market share falls below the UK measure of 25 per cent, the Act does not apply. 

72 Previously Article 177 and known as the preliminary reference procedure 

73 C-7/97 Oscar Bronner GmbH v Mediaprint Zeitungs und Zeitsschriftenverlag [1998] ECR 1-7791; 
[1994] 4 CMLR 112. 

74 For a more detailed exposition of the law on this issue see K. Middleton, ‘Harmonisation with 
Community Law — the Euro Clause’ in B.J. Rodger and A. MacCulloch (eds), n 36 above 

75 This was the view of Lord Simon: HL Deb vol 583 col 444 17 November 1997. 

76 Lord Simon suggested that the DGFT would not necessarily be able to make a reference, vol 583 col 
975 25 November 1977. 

TI 374/87 Orkem v Commission [1989] ECR 3283; [1991] 4 CMLR 502. 

78 246/80 Broeckmeulen [1981] ECR 2311; [1982] 1 CMLR 91; and 61/65 Vaasen [1966] ECR 272; 
[1966] CMLR 508. A tribunal can only make a reference if there 1s a right of appeal from its decisions 
to traditional courts, it has public status; its decision are final; ıt ıs constituted by law and 
independent; it has a permanent existence, binding jurisdiction and adversarial procedures. 
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Competition Commission. Instead, the interpretation obligation may even fall on 
the County Court where the damages claimed fall within its jurisdiction.” 


The Regulatory system 


The UK now has a dual approach to competition policy. The monopoly provisions 
of the Fair Trading Act 1973 which are retained, continue an investigatory 
administrative system allowing ex post control of market behaviour with the 
possibility of remedies effecting structural change in the market.8° The 1998 Act 
sets up a prohibition system for restrictive arrangements and abuse of dominant 
market positions which operate ex ante with extensive investigatory powers and 
fines. The prohibition in relation to restrictive arrangements is not absolute with 
exemptions available where certain conditions are met. 

Modelled on the EC rules, Chapter I of the 1998 Act prohibits agreements, 
decisions by associations of undertakings or concerted practices which may affect 
trade in the UK and have as their object or effect the prevention, restriction or 
distortion of competition within the UK.®! The prohibition applies only to those 
agreements which are implemented or are intended to be implemented in the UK.82 
Agreements which fall within this prohibition are void.®9 Certain agreements are 
excluded% because they concern mergers under the 1973 Fair Trading Act®5 or are 
concentrations with a Community dimension under the EC Merger Regulation;% 
are subject to competition scrutiny under other legislation;®’ concern professional 
tules®* or fall within the general exceptions listed in Schedule 3. These general 
exceptions, which can be added to by the Secretary of State,®° include agreements 
concerning planning obligations;” those which are subject to a direction under 
section 21(2) of the Restrictive Trade Practices Act;?! and those governed by other 


79 The position differs in Ireland where the lower courts have jurisdiction for actions based on abuse of 
dominance only: see Competition Act 1991 s 6(2)(b). 

80 See the discussion of the Competition Commission below 561-564. 

81 s 2(1). 

82 s 2(3). This is an application of the ECJ decision in cases 89 etc 85 A Ahlstrom Oy v EC Commission 
(Woodpulp) [1988] ECR 5913 and deals with the sensitive junsdictional question of the extra- 
terntorial application of the 1998 Act. For a discussion of the EC rules see J.P. Griffin, 
‘Extratermtonality in US and EU Antitrust Enforcement’ (1999) 67 Antitrust LJ 159. 

83 s 2(4) However given that severance is possible under EC law (see case 127/73 BRT v SABAM 
[1974] ECR 51) it should also be available under UK law see Lord Simon HL Deb vol 585 col 889 9 
February 1998. 

84 s3. 

85 Schedule 1 and OFT, The Chapter I Prohibition guidelines para 5.1 The DGFT can bring an 
agreement which prima facie falls within the 1973 merger provisions under the 1998 Act in 
exceptional circumstances; see Sched 1 para 4. 

86 Council Regulation 4064/89 [1989] OJ L 395/1 amended by Council Regulation 1310/97 of 30 June 
1997 [1997] OJ L 180/1. 

87 Sched 2 which refers to the Financial Services Act 1986, the Companies Act 1989 and the Companies 
(Northern Ireland) Order 1990 (SI 1990 No 593), the Broadcasting Act 1990; the Environment Act 
1995. There is no specific power to amend this Schedule under the Act. 

88 Sched 4. Eighteen professions are listed. SI 1999 No 2546 sets down the means by which professional 
bodies can apply to the Secretary of State to have their rules designated for immunity under the Act. 
The exception 1s not, thus, a general one for professional conduct but only applies to the rules or 
agreements arising out of or undertaken in accordance with those rules. 

89 s 3(3) 

90 Sched 3 para 1. 

91 Where the agreement is subject to a material variation then it loses the benefit of exception; see Sched 
3 para 2(2). The DGFT can also remove the benefit of the exception from an agreement in exceptional 
circumstances; see Sched 3 para 2(3). 
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legislation or carried on as part of a legal requirement imposed by law.? More 
specifically, certain agreements arising in the context of an European Economic 
Area regulated market? or governed by the European Coal and Steel Community 
treaty™* are excluded as are those relating to agricultural production.” An 
undertaking carrying out a service in the general economic interest falls outside 
both prohibitions where they would obstruct the performance in law or fact of the 
particular task assigned to it. This exception mirrors Article 86(2) of the Treaty 
which has been narrowly construed by the European Courts whose judgments will 
be relevant under section 60, the interpretation clause. The Secretary of State 
retains discretion to exclude agreements entered into in order to avoid a conflict 
with an international obligation or on grounds of public policy.” 

While the Act does not make express reference to any notion of appreciability, 
the OFT Guidelines have indicated that, as under EC law, an agreement will only 
fall within the prohibition if it has an appreciable effect on competition in the UK. 
As a general rule, agreements entered into between parties whose combined market 
share is less than 25 per cent fall outside the prohibition. However, agreements by 
such parties will fall within the Act where they include price-fixing, set minimum 
resale prices or are part of a network of agreements which have a cumulative effect 
on the market.?® Even if agreements are appreciable and hence within Chapter I, 
they may still enjoy immunity from fines if they constitute small agreements.” 

Under section 50, special provision is made for vertical agreements and agree- 
ments relating to land. Both types of agreement have been excluded from the Chapter 
I prohibition.!°° In relation to land there was concern that large numbers of 
agreements with marginal impact on competition would be notified as a safeguard.!°! 
The exclusion of vertical agreements marks a departure from EC practice. Having 
viewed vertical agreements with suspicion since the landmark decision of Consten & 
Grundig '° because of their capacity to inhibit market integration, the EC Commis- 
sion has now radically changed its position such that most agreements will be exempt 
from Article 81, save where there is price-fixing or where one of the parties has a 
considerable market share.!®3 Under the statutory instrument, vertical agreements fall 
outside the Chapter I prohibition entirely, save where they concern price fixing. 

Some agreements are therefore excluded from Chapter I.!°° Other agreements 
while falling within the prohibition, may be exempt either individually; under a 


92 UK, EC or the law of another Member State having legal effect ın the UK, see Sched 3 para 5 

93 Sched 3 para 3 These are financial markets. 

94 Sched 3 para 8. The Treaty expires in 2002 but coal and steel are then to be incorporated into the EC 
Treaty. 

95 Sched 3 para 9. If an agreement 1s deemed to fall within Article 81 by the EC Commission, it will also 
fall within the Chapter I prohibition. The DGFT can also remove the benefit of the exception if the 
agreement ıs likely or intended to restrict competition 

96 Sched 3 para 4. 

97 Sched 3 paras 6 and 7. He can also exclude the Chapter I prohibition. 

98 OFT, Guidelines on The Major Provisions para 3.6. 

99 s 39. The DGFT can remove the immunity in certain circumstances. A similar immunity from fines 
exists under s 40 for conduct of minor importance falling under Chapter II. See SI 2000 No 262. 

100 SI 2000 No 310, adopted under the affirmative procedure in Parliament 

101 Such agreements were not excluded under the equivalent Insh legislation leading to large numbers of 
land agreements being notified; see generally I. Maher, n 7 above 430. 

102 56 & 58/64 Consten & Grundig v Commission [1966] ECR 299; [1966] CMLR 418. 

103 That ıs a 30 per cent market share, see Commission Regulation 2790/99 [1999] OJ L 336/21 

104 SI 2000 No 210 art 4. The benefit of the exclusion can be withdrawn, see art 7. 

105 The categories of agreements excluded from the 1998 Act are greater than those excluded under 
Article 81(1) of the EC Treaty. This is in part because the UK regime can draw on the expenence of 
the 40 year old EC system and in part because there 1s no anxiety about market integration at the 
national level 


© The Modern Law Review Limited 2000 555 


The Modern Law Review [Vol. 63 


block exemption; because they are exempt under EC law; or because they are 
subject to Article 84! of the EC Treaty. In order to qualify for an exemption 
under either regime, an agreement must contribute to improving production or 
distribution, or to promoting technical or economic progress and must allow 
consumers a fair share of the resulting benefit. Any restrictions must be 
indispensable and must not eliminate competition in respect of a substantial part 
of the products concerned.!°’ The burden of proof lies with the parties to show that 
the agreements meets the criteria.1® 

Parties can apply for a decision granting an individual exemption.!© The DGFT in 
granting such an exemption can impose conditions and obligations. The exemption is 
time limited but can be granted retrospectively. It can be varied or removed where 
there is a breach of its terms, or if there is a reasonable suspicion it was granted on the 
basis of false, misleading or incomplete information.!!° As well as granting 
individual exemptions, the Secretary of State can adopt block exemptions — 
regulations which exempt categories of agreements — on a recommendation of the 
DGFT.!!! Such block exemptions are likely to be rare given the capacity for parallel 
exemptions in relation to EC law. Under parallel exemptions, if an agreement is 
either individually exempt or benefits from an EC block exemption or would so 
benefit if it had an effect on inter-state trade (a pre-requisite for the application of the 
EC competition rules), then it is deemed to be exempt under the 1998 Act.!!2 This 
removes the need for parallel notifications in order to achieve exemption under both 
sets of rules and saves the DGFT having to propose block exemptions which in effect 
replicate those found at the EC level.!!5 The DGFT can remove a parallel exemption 
or impose or vary conditions or obligations on the basis of which the exemption 
applies.!!4 Parties can also apply to the DGFT for guidance as to whether an 
agreement is likely to fall within the Chapter I prohibition and if so, whether it could 
qualify for any exemption. The effect of the guidance is twofold. The guidance is not 
published but an indication is given of it in the public register. Where it is positive 
(behaviour does not contravene the Act or is exemptible), then the DGFT cannot 
proceed further unless circumstances change, and no fine can be imposed.!15 


106 Article 84 applies where no enabling regulation has been enacted under EC law and thus applies in a 
very narrow range of circumstances perhaps most notably in relation to air transport between a 
Member State and non-member country. 

107 s 9 of the 1998 Act and Article 81(3) of the EC Treaty. The wording of the two provisions is similar 
but not identical. Thus while Article 81(3) refers to improving the production or distribution of goods, 
section 9 1s not so limited and hence could be applied to services also. See generally OFT, n 85 above 
para 4.9. 

108 rbıd para 4.10. 

109 s 14. 

110 s 5. 

111 s6. 

112 s 10. OFT, n 85 above paras 7.11 & 7.12 Comfort letters, soft law measures which the EC 
Commussion often uses to bring a case to an end, are not covered by s 10 although the DGFT will 
have regard to them unless it 1s a discomfort letter (ın which the Commission indicates that ıt will not 
proceed but there is a breach of the EC rules); or there was no effect on inter-state trade; or the 
agreement raises particular concerns in the UK. If there is litigation and a party has a comfort letter 
(which 1s not binding on the UK courts), the DGFT can be notified and will endeavour to give pnority 
to it and 1f capable of exemption it would be likely to get it with retroactive effect thereby minimising 
discrepancies between the domestic and EC rules: see n 85 above para 7.13. 

113 On the Irish legislation and the minor differences that have emerged between its block exemptions 
and those of the EC see I Maher n 7 above ch 7. 

114 s 10(5). 

115 s 15. The DGFT can only proceed further 1f he receives a complaint; one of the parties asks for a 
decision; he has reasonable grounds for believing there has been a material change in circumstances, 
or he has reasonable suspicion for thinking guidance was given on the basis of false, misleading or 
incomplete information Of course if the guidance 1s negative, then he 1s free to proceed. 
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Chapter II prohibits abuse by one or more undertakings of a dominant market 
position which affects trade in the UK.!!© Because dominance does not have to be 
in a substantial part of the UK, dominance in relatively small local markets could 
be subject to this prohibition. There is a large body of EC law on the equivalent 
Article 82, the analysis required being the identification of the relevant product and 
geographic market, an evaluation of dominance which involves an assessment of 
market share and the extent to which there is existing or potential competition. 117 
In general, a market share of more than 40 per cent is required for there to be 
dominance. If there is a dominant position in the relevant market, then the parties’ 
conduct will be assessed to see if there is an abuse. Section 18(1) provides 
examples of abusive conduct as do the DGFT guidelines.!!8 Unlike Chapter I, there 
is no provision for exemption; nonetheless, there are several exceptions common to 
both. Thus mergers subject to UK or EC merger law are excluded as are services of 
general economic interest; conduct subject to EC Commission jurisdiction under 
the European Coal and Steel Treaty is excluded; and the Secretary of State can 
exclude conduct where necessary to avoid conflict with international obligations or 
because of exceptional and compelling reasons of public policy.!!? Conduct of 
minor importance which falls within the prohibition can enjoy immunity from 
fines.!29 Even if conduct falls outside the prohibition, the complex monopoly 
provisions of the Fair Trading Act remain in place and further extend the scope of 
review by competition authorities especially in relation to perceived structural 
defects on the market. 


Enforcing the Competition Act: Institutions and Procedures 


The Act retains the previous tripartite institutional structure of the OFT, the 
Competition Commission (which replaces the MMC) and the Department of Trade 
and Industry (DTI) in a modified form.!2! The DGFT (as head of the OFT) is the main 
enforcement body with the CC hearing appeals from decisions of the DGFT and also 
investigating and reporting under the monopoly provisions of the Fair Trading Act. 
The role of the DTI has been reduced with limited involvement of the Secretary of 
State under the Act but with a continuing role under the Fair Trading Act. 


The Office of Fair Trading 


The DGFT has acquired substantial additional statutory powers under the Act and the 
OFT, although not referred to in the Act, has become one of the most powerful 
enforcement agencies in the UK and is one of the winners under the Act. It has 
acquired substantial new powers!“ backed up by equally substantial new resources. !” 


116 s 18. See also the discussion of the Fair Trading Act 1973 monopoly provisions p 562 below. 

117 OFT, The Chapter IT Prohibition Guidelines and Guidelines on Market Definition. 

118 For example the charging of excessively high prices; predatory behaviour; refusal to supply or vertical 
restraints see OFT, The Chapter II Prohibition Guidelines para 4. 

119 Sched 3 paras 6 & 7. 

120 s 40. 

121 See S. Wilks n 5 above. 

122 The scope of these powers (discussed below) has been seen as controversial: see K. Middleton, 
‘Competition Law Reform in the UK Harmonisation with the Community Model’ (1999) 4 Jud Rev 
225, 240. 

123 The budget of the OFT received a 20 per cent ıncrease: see Chancellor of the Exchequer, Gordon 
Brown, HC Deb vol 318 col 685 3 November 1998 Annual Report of the Office of Far Trading 
(1998) 35. 
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The OFT is the primary enforcer of the new prohibitions while also continuing to 
carry out its powers and responsibilities under the Fair Trading Act.!?4 Businesses will 
be able to approach it for guidance!® or a decision!*© as to whether behaviour falls 
within either the restrictive practices prohibition or the abuse of dominance prohibi- 
tion. More important than these functions is the increased arsenal of enforcement and 
investigative powers!2’ which ensures that the competition rules no longer have an air 
of voluntariness about them. The single most important change in the status of the 
OFT is that it will now be able to fine undertakings up to 10 per cent of their UK 
turnover where they have breached the.statutory prohibitions either intentionally or 
negligently.!78 It has indicated that it will use its power to ensure that penalties reflect 
the seriousness of the infringement and have a deterrent effect although it will show 
leniency to whistle blowers in cartels.!2? Guidance has been issued as to the 
appropriate level of any penalty.!°° Unlike other forms of guidance under the Act, this 
can only be issued on the approval of the Secretary of State, thus setting the question 
of the levels of fines strictly within the political realm. The power to fine is lent 
potency by the extensive statutory powers of investigation supported by an array of 
criminal sanctions triggered by non-compliance or obstruction.!3! In fact, the 
additional investigative resources have been shown to be crucial in improving 
compliance with competition norms.!*? Consistent with the policy of aligning 
substantive norms, the Act also mirrors (with some variation)!33 the enforcement 
powers of the EC Competition Directorate. Thus the DGFT can investigate once he 
has reasonable grounds for suspecting that there has been an infringement of either of 
the prohibitions.!34 He can request specified information or documents!35 and enter 
premises!* with!37 or without!38 a search warrant. !39 The equivalent unannounced on- 


124 See generally M. Furze, ‘Monopolies, Complex Monopolies, The Public Interest and the Fair Trading 
Act 1973’ in B J. Rodger and A. MacCulloch (eds) n 36 above. 

125 s 13 (for agreements) and s 21 (for conduct within the Chapter II prohibition). Early guidance for 
agreements in existence before 1 March 2000 was also available: see Sched 13 para 7 and OFT, 
Competition Act 1998, Early Guidance Directions. 

126 s 14 (for agreements) and s 22 (for conduct within the Chapter II prohibition). The main difference 
between individual guidance and a decision is that the latter is published. 

127 See generally I. MacNeil, ‘Investigations under the Competition Act 1998’ in B.J Rogers and A. 
MacCulloch (eds), n 36 above. 

128 s 36. Turnover is calculated by reference to the Competition Act 1998 (Determination of Turnover for 
Penalties) Order 2000 SI 2000 No 309. 

129 OFT, Guidelines on Enforcement paras 4.1, 4.2 & 9. Lemiency ranges from total to partial immunity. 
See also OFT Guidance as to the Appropriate Amount of a Penalty, para 2.1. 

130 s 38. 

131 s 42. The officer as well as the body corporate may be guilty of any of the offences which can be tried 
summarily or on indictment. A number of defences are listed. For example, ıt 1s a defence to a charge 
of failing to produce a document on request to prove that that the document was not in their 
possession or control and ıt was not reasonably practicable to comply with the requirement. 

132 T. Frazer, ‘Monopoly, Prohibition and Deterrence’ (1995) 58 MLR 846, 854. 

133 Thus it can summon people to its premises to produce documents or information — a power the EC 
Commission has suggested ıt should have in its recent White Paper [1999] OJ C 132/1 — although 
unlike the Commission, it cannot subject a third party to an unannounced inspection of premises. See 
Article 14 Regulation 17, [1963-4] OJ Sp Ed 47. For the enforcement powers of the EC Commission 
see generally, C. Kerse, EC Antitrust Procedure (London: Sweet & Maxwell, 4th ed, 1998). 

134 s 25. The reasonable suspicion is based on the judgment of the DGFT and information available such 
as a complaint, copies of a cartel agreement provided by a disaffected member or statements from 
existing or ex-employees; see OFT Guidelines on Powers of Investigation para 2.1. Investigation 1s 
unlikely following notification see para 2.2 of the Guidelines. 

135 s 26 

136 Defined in s 59(1). Vehicles are included as is the home of a person where it 1s used ın connection 
with business or business documents are kept there This provision could prove problematic under the 
Human Rights Act 1998, see below. 
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the-spot investigations carried out by the EC Commission are famously known as 
dawn raids and have acquired an almost mythical status. Because such raids involve 
considerable resources, they are likely to be rare, with the DGFT seeing written 
requests for specific information as the most commonly availed of investigative 
power.'4° Having entered premises either with or without a warrant, officials may 
request any document and an explanation of that document.!*! Documents covered by 
legal professional privilege are expressly excluded!*? while the EC principle of 
defence against self-incrimination means that the DGFT cannot compel an answer 
which would amount to an admission of an infringement of the Act.!*3 Within the UK, 
these powers of investigation and enforcement are considerable and are unparalleled 
outside the criminal law field.!4* Despite the wide panoply of powers, the DGFT has 
made clear that he may obtain information informally at any time without recourse to 
the formal powers under the Act. The benefit of such informality is that information 
may be secured more quickly and may be extensive in scope given that the DGFT will 
not be tied to a specific request for specific information. The drawback of course is 
apparent in that such requests are outside the legislation and no sanction applies — 
undertakings are simply encouraged to co-operate. This extra-legislative basis for 
informal requests does not mean information can be refused with impunity as a refusal 
may lead to formal investigation. More importantly, an undertaking which receives 
informal requests may itself be seeking guidance from the DGFT at another point and 
hence it may be in its long term interests to assist the DGFT as much as possible.!*° 

There are a number of safeguards included to ensure the rights of those affected 
by an investigation and/or a decision are protected. The parties whose conduct or 


137 s 28. A judge (of the High Court or Court of Session in Scotland) may issue a warrant where there are 
reasonable grounds for suspecting either that there are relevant documents on the premises which 
have not been produced when requested in writing or following an on-the-spot investigation; or if the 
document were requested it would be concealed, removed, tampered with or destroyed; or an 
investigating officer has attempted to enter the premises but not succeeded and there are reasonable 
grounds for suspecting that there are relevant documents there. 

138 s 27. Two days wmitten notice must be given unless the DGFT has a reasonable suspicion that the 
premises are, or have been occupied by an undertaking which ıs party to an agreement being 
investigated or whose conduct is being investigated. 

139 No notice needs to be given where the premises are those of one of the parties subject to investigation. 
If the officials of the OFT want to enter the premises of a third party, then two days notice must be 
given see s 27(2) 

140 OFT n 134 above para 3.1. There is no hierarchy in these investigative powers. If so minded, the 
DGFT can carry out an on-the-spot investigation without first requesting information in writing, 
however, an investigation with a warrant can only be the first step where there is a reasonable 
suspicion that documents will be destroyed or tampered with if requested. 

141 ss 27(5) and 28(2). If the requested documents are not readily available, the officials can require any 
person on the premises to state where to the best of their knowledge and belief the document is held. 
Officials can take copies from the documents produced and can also request information held on 
computers ın a form which 18 visible, legible and in which it can be taken away 

142 s 30. Documents excluded are communications made between a professional legal adviser and her 
client (including an in-house lawyer), or those made in connection with or in contemplation of legal 
proceedings and for the purposes of those proceedings. This 1s wider than the legal professional 
privilege which can be claimed under EC law see OFT, n 134 above paras 6.2 and 10.7 and case 155/ 
79 AM&S v Commission [1982] ECR 1575; [1982] 2 CMLR 264 

143 See the duty of consistency in s 60. For the EC position see case 374/87 Orkem v Commission [1989] 
ECR 3283; [1991] 4 CMLR 502. 

144 For example its power to enter premises without a warrant is one that is not enjoyed by other public 
agencies see I MacNeil, n 127 above. 

145 The powers of investigation in relation to complex and scale monopolies under the Fair Trading Act 
1973 are now broadly simular to those under the 1998 Act except that under the 1973 Act the DGFT 
does not have power to enter and search premises with a warrant: see s 66 (powers of investigation) 
and s 67 (offences) of the 1998 Act. The DGFT may obtain a warrant where an investigation under the 
EC rules has been or 1s likely to be obstructed see ss 61 and 62. 
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agreement is subject to a decision as well as third parties affected can appeal to the 
CC.!6 Third parties have limited standing under EC law!“ and hence the express 
inclusion of this right to appeal to the CC following a request to the DGFT to vary 
or revoke his decision is a significant procedural difference. Third parties or those 
directly subject to decisions of the DGFT may also seek judicial review. The extent 
to which safeguards are sufficient in the light of the Human Rights Act 1998 which 
incorporates the European Convention on Human Rights into domestic law is 
debatable. For example, under EC law the European Court does not extend the 
right of privacy to business premises while the European Court of Human Rights 
has expressly held that business premises can be included within such a right!48 and 
the 1998 Act has followed EC law on this issue.!4? 


Private Parties 


Private actions are envisaged even though, remarkably, the Act is silent on this 
matter.!°° The Act facilitates private litigation in two important respects. As one of 
the many exceptions to the duty of non-disclosure of information, the DGFT can 
disclose information in civil proceedings!*! and findings of fact of the DGFT are 
binding on the parties in court proceedings.!5? The combined effect of these two 
provisions is to circumvent one of the most difficult aspects of competition litigation, 
which is proving anti-competitive conduct where private parties do not have the 
panoply of investigative powers needed. It also reduces court time which is important 
where competition law is raised as only one issue in a case. Courts will not have to 
weigh up competing expert evidence as to the nature and scope of the relevant 
markets, thus avoiding decisions which it has been argued that courts are not well 
equipped to make.!5? Where there is a decision of the DGFT, the cost of a private 
action for damages is reduced making it more likely. Where there has not been an 
investigation or decision by the DGFT, the burden of proof on the private litigant will 
be much harder to meet and hence civil proceedings will be much more unlikely.“ 

There are a number of rationales for the absence of any express right of action in 
the Act. First, such a right exists under EC law and section 60 ensures that as EC 
law develops in this area so will UK law.!°5 If the right had been written into the 


146 ss 46 and 47. 

147 See T-87/92 BVBA Kruidvat v Commission [1997] 4 CMLR 1046. T. C. Hartley, The Foundations of 
European Community Law (Oxford: OUP, 4th ed, 1998) 350. 

148 Compare 46/87 & 227/88 Hoechst v Commission [1989] ECR 2859; [1991] 4 CMLR 410 with 
Niemietz v Germany, Series A No 251. See P. Craig and G. de Búrca, EU Law: Text Cases and 
Materials (Oxford: OUP, 2nd ed, 1998) 314. 

149 s 27 and OFT, n 134 above para 4.6. 

150 See J.D.C. Turner, ‘The UK Competition Act 1998 and Private Rights’ (1999) ECLR 62; for a 
discussion of the appropriate role of private actions in the enforcement of competition law see K. 
Yeung, “Privatising Competition Regulation’ (1998) 18 OJLS 581. 

151 ss 55(3)(b). 

152 s 58. The findings are binding provided the time limit for an appeal has expired or the Competition 
Commission has confirmed the finding. 

153 See J. Lever, ‘UK Economic Regulation. Use and Abuse of Law’ (1992) 13 ECLR 55. For a 
discussion of difficulties surrounding private litigation see S. Kon & A. Maxwell, ‘Enforcement in 
National Courts of the EC and New UK Competition Rules: Obstacles to Effective Enforcement’ 
(1998) ECLR 443. 

154 See the experience of private litigants under the Irish Competition Acts 1991-1996, also modelled on 
Articles 81 and 82 EC where often lengthy and expensive actions have not led to damages awards see 
I. Maher, n 7 above, 194 and 215. 

155 s 60(6)(b) requires courts to have regard to decisions regarding the civil liability of an undertaking for 
breach of EC competition law, thus expressly requinng UK law to develop in a manner consistent 
with EC law on this issue. 
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_ Act this could have led to a divergence between national and EC law in this area. 
MacCulloch argues that divergence could still arise and the silence of the Act 
simply ensures that UK law is as unclear as EC law on this issue. He suggests a 
general right of action could have been written into the Act with the detailed 
procedural rules (consistent with EC law), to be worked out by the courts.156 
Second, a clear distinction can be drawn between the explicit Ministerial 
endorsement in both Houses!’ as to the existence of the right and any support 
for widespread actions based on the Act. Any risk of floodgates litigation 1s 
avoided by not providing any explicit basis for the litigation; by tying it to the right 
of private action under EC law which is not entirely clear cut either in relation to 
the scope of that right under EC law itself!>® or how a right of action based on 
Articles 81 and 82 is to be given effect under English law;!°? and by providing 
incentives for parties to wait until after an investigation is carried out by the 
Director, in effect limiting litigation to where the public authorities have already 
found evidence of anti-competitive behaviour. Whether such barriers needed to be 
put in place is questionable given the received wisdom that suing starts only when 
business ends.!© Given the lack of clarity surrounding private rights of action, their 
deterrence role is much diminished, especially when they are not supported by the 
explicit possibility of exemplary damages.!®! They are likely to be marginal in the 
enforcement of the Act. 


The Competition Commission (CC) 


The Competition Commission which replaces the Monopolies and Mergers 
Commission,!® has a complex structure reflecting the interplay of the Fair Trading 
Act and the Competition Act and is a more powerful and influential body that its 
predecessor. It has three main functions, one of which is its role in the assessment 
of mergers.!®> First, it has assumed the reporting functions of the MMC under the 
monopoly provisions of the Fair Trading Act!®* whereby an investigation is carried 
out by the CC on the request of either the DGFT or the Secretary of State!© as to 


156 A. MacCulloch, ‘Private Enforcement of the Competition Act Prohibitions’ in B.J. Rodger and A. 
MacCulloch (eds), n 36 above. 

157 See Margaret Beckett, HC Deb vol 312 col 35 11 May 1998 and Lord Simon HL Deb vol 582 cols 
1146—48 30 October 1997. 

158 See C A. Jones, Private Enforcement of Antitrust Law in the EU, UK and USA (Oxford: OUP, 1999) 
chs 5 and 6. Few actions for damages under EC competition law have been brought, see bid 84. 

159 The House of Lords recognised breach of statutory duty as the relevant head of relief in Garden 
Cottage Foods v Milk Marketing Board [1984] AC 140. For a discussion of the difficulties 
suiTounding this tort as the basis for relief see A. MacCulloch, n 156 above where he suggests that the 
Competition Act may be interpreted as giving a general right of action. The Court of Appeal referred 
questions to the European Court of Justice on the question of damages for an injured party to a 
contract in breach of Article 81 ın Courage Ltd (now Inntrepreneur Beer Supply Co Ltd) y Crehan 
[1999] UKCLR 407. 

160 cf MacCulloch ibid who sees private actions as having an important, 1f not pivotal, enforcement role 
especially in the context of the absence of clear jurisdictional boundaries between the application of 
EC and national competition laws. 

161 These are available under Irish law: Competition Act 1991 s 6(3)(b). 

162 s 45(1) (3) and Sched 7 

163 The CC investigates and reports on mergers referred to it by the Secretary of State under the Fair 
Trading Act see ss 64—75, while ss 57-62 apply to newspaper mergers, for which there 1s a specialist 
panel within the CC, see Sched 7 para 22 Under current reform proposals two options are being 
considered: either to retain the current system or to have the DGFT report with just an appeal to the 
CC see DTI, Mergers: A Consultation Document on Proposals for Reform, August 1999 

164 The Commission Chairman has to be a member of a reporting panel: Sched 7 para 3. 

165 Fair Trading Act ss 50 & 51. 
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whether or not a monopoly situation exists in relation to the supply of a particular 
product! or service!®’ or within a particular part of the UK (that is, whether there 
is a local monopoly — local bus companies in particular having come in for scrutiny 
under these provisions)! and whether that monopoly situation is against the 
public interest.!©? The CC must draw definite conclusions as to whether or not a 
monopoly exists and the Secretary of State then decides what action to take, if any, 
on the basis of the report and the advice of the DGFT.!7° There are two kinds of 
monopoly defined under the Fair Trading Act. Scale monopolies are those where a 
company has at least 25 per cent of the market for the supply or demand of a 
particular good or service. The reason for the retention of this part of the Act is that 
one of the remedies available to the Secretary of State is divestment — a power not 
available under the 1998 Act — and there may be rare circumstances where after a 
finding of abuse of dominance under the 1998 Act such a structural remedy would 
be required.!’! The complex monopoly provisions are also retained under the new 
regime. Such monopolies arise as a result of problems in market structure where a 
number of companies have at least 25 per cent of the market and there is a 
distortion of competition even though they do not necessarily engage in concerted 
practices. These provisions can address issues such as oligopolistic markets!”* and 
networks of similar agreements (eg beer supply)!’2 which have not been 
satisfactorily dealt with at the EC level due in part to the absence of structural 
remedies. In addition, the 1998 Act excludes vertical agreements from Chapter 1174 
and where there is no dominance or abuse they fall outside Chapter I also, so the 
complex monopoly provisions may be the only means of review for such 
agreements where they have an adverse impact on competition. 1> 

The 25 per cent market share thresholds in the Fair Trading Act are in marked 
contrast to the test under the Chapter II prohibition where there is no threshold for 
market dominance. Instead, the OFT guidelines adopt a range of criteria of which 
market share is only one. It notes that under EC law there is a presumption of 
dominance where market share is consistently above 50 per cent and it thinks it 


166 ibid ss 6 & 11. 

167 wid ss 7 & 11. 

168 ibid s 9. Monopolies in relation to exports also may be subject to a reference: see s 8. 

169 The CC has regard to the public interest in a reference not limited to the facts ibid s8 48 & 49 Seen5 
above. 

170 wid ss 56(3), 86 & 88. Because the DGFT can take undertakings from the companies investigated 
instead of seeking a CC Report, this reporting function ıs less important than might first appear; see s 
56A. Sir Gordon Borrie suggested that the monopoly role of what was then the MMC would fall into 
disuse in the light of this power when he gave evidence to the House of Commons Trade and Industry 
Committee, see the Committee’s Fifth Report, session 1994-95, UK Policy on Monopolies HC 249-L 
see T. Frazer, n 132 above 859. 

171 Lord Simon indicated that such an extreme power would only be invoked where an abuse of 
dominance had already been proven and there was a real concern that the recalcitrant company would 
be likely to continue to abuse that position see HC Deb vol 583 col 300 30 November 1997 and OFT, 
n 98 above para 13.3. The Guidelines also note that the scale monopoly provisions will be used 
without first finding an infringement of the 1998 Act in the utilities sectors where ıt is difficult to 
establish competition. For a favourable analysis of the retention of the Fair Trading Act provisions see 
D. A. Hay, n 15 above 54. 

172 See OFT Guidelines n188 above para 3.19 which refers to EC law on the issue see C-395 & 396/96P 
Compagnie Maritime Belge Transport v Commission, ECJ 16 March 2000, not yet reported; V. 
Korah, ‘The Competition Act; Some Foreseeable Problems’ in N. Green and A. Robertson, n 10 
above 62. 

173 See C-234/89 Delimitis v Henninger Brau [1991] ECR I-935; [1992] 4 CMLR 546. 

174 s 50 and SI 2000 No 310. 

175 See P. Freeman and R. Whish, A Guide to the Competition Act 1998 (London: Butterworths, 1999) 


para 8.6. 
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unlikely a company would have dominance if its market share was below 40 per 
cent although dominance could still be shown through an assessment of other 
factors such as the weak position of competitors.!’6 This means that dominance 
under the 1998 Act is not measured in the same way as monopoly under the 1973 
Act, thus extending the scope for competition regulation vis a vis dominant 
companies and markets deemed to be structurally problematic in terms of 
competition. 

Second the CC assumes a new function as an appellate tribunal from decisions 
of the DGFT. While there was some concern expressed by the Confederation of 
British Industry about the need for the two panels to be kept separate so that the 
independence of the appeals panel is beyond doubt, Freeman and Whish see a 
benefit. Reporting panels are likely to be more aware of the standards applied by 
the tribunal to the decisions of the DGFT, which in turn should influence the 
quality of their reports,!”’ although the two panels will be applying different law 
with the reporting panel applying the FTA and the public interest test contained 
therein while the appeals panel applies the tests contained in the 1998 Act. The 
first President of the CC Appeals Tribunal is Judge Christopher Bellamy, an 
eminent competition lawyer and former judge of the Court of First Instance (CFD, 
an appointment underlining government commitment to consistency between EC 
and national law and practice.!78 The appointment also reflects the parallels 
between the CFI and the CC. The CFI reviews any action of the Commission 
which produces legal effects. Formally this review is to ensure that there has been 
no manifest error and procedures have been properly followed!”° but in practice, it 
has taken a more interventionist approach.!®° The ambiguity surrounding the 
scope of CFI review has been avoided under the 1998 Act which expressly states 
that the CC hears appeals on the merits which in effect means there is a rehearing 
of the case and the CC can substitute its decision for that of the DGFT.!8! The 
scope of the jurisdiction of the CC is more narrowly defined than that of the CFI 
with the decisions which may be appealed to it listed in the Act.!82 Like the CFI, 
there is a further appeal from the tribunal on a point of law.!89 

The significance of the establishment of a specialist competition tribunal cannot 
be overstated. For the first time in the UK we should see the emergence of a 
coherent body of competition law jurisprudence based on the published and 
reasoned decisions of the tribunal panels chaired by a legal expert and two other 
members of the CC, even though decisions will be qualified precedent as market 


176 OFT n 118 above para 3.13. See also OFT Guidelines on Market Definition. 

177 n 175 above para 5.11 

178 The appointment ıs made by the Secretary of State ın consultation with the Lord Chancellor: Sched 7 
para 4 and the person appointed has the status of a High Court judge. The practice of the European 
Courts of having referendaires — legal researchers — to assist the judges has been introduced 1n the CC. 

179 Case 42/84 Remia v Commission [1985] ECR 2425; [1987] 1 CMLR 1. 

180 See V. Korah, An Introductory Guide to EC Competition Law and Practice (Oxford. Hart, 1997) 319. 
L. Ortiz Blanco, EC Competition Procedure (Oxford: Clarendon Press, 1996) 312. For example see 
case T-68, 77 & 78/89 Societa Italiano Vetro SpA v Commission [1992] ECR II-1403; [1992] 5 
CMLR 302. It also has the power to reduce, increase or cancel any fine or periodic penalty payment 

in effect substituting its assessment for that of the Commission see Article 17, Regulation 17. 

181 Sched 8 para 3(2) lists the powers of the tribunal; eg ıt can refer a case back to the DGFT, vary or 
revoke a fine, or vary the conditions of a exemption. 

182 s 46(3). The list can be added to by the Secretary of State. Freeman and Whish point to some 
decisions from which there is no appeal, eg when the DGFT starts an investigation or varies the 
conditions of a block exemption: n 175 above para 5.17. Such decisions could however be subject to 
judicial review. 

183 Appeals from the CFI go to the European Court of Justice. Under s 49 the appeal is to the English 
Court of Appeal, the Scottish Court of Session or the Northern Insh Court of Appeal. 
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circumstances will vary from case to case. This marks a departure from the 
previous dearth of coherent case law with the reports of the MMC providing no 
overall framework but responding to each reference on a case-by-case basis and 
expressly avoiding any notion of precedent, given that the writing of a report for a 
government Minister is markedly different from giving a decision on a set of facts 
by application of a (relatively) clearly enunciated set of rules.'** The specialist 
tribunal circumvents any anxiety as to the appropriateness or the ability of ordinary 
courts to decide complex competition cases where economic analysis is an inherent 
part of the decision-making process.!® The existence of one specialist tribunal 
(albeit one meeting in different panels) also ensures greater consistency while its 
combination of legal and ‘lay’ members ensures that relevant expertise is fed into 
the decision-making process. 186 


The Secretary of State 


The Secretary of State and the Department of Trade and Industry remain the most 
important policy actors in relation to competition. With responsibility for 
competition across all sectors, all reform initiatives such as the proposed reform 
of mergers!®’ and the Utilities Bill, emanate from the DTI. Where the 1998 Act has 
introduced significant change is that the Secretary of State no longer has any role 
to play in the day to day implementation and enforcement of the Act such that the 
British competition model is now less politicised than its EC counterpart where the 
final decisions are taken by the College of Commissioners.!88 Nonetheless, the 
Secretary of State does retain some key functions. He makes all key 
appointments.!89 He approves the enactment of rules!” (rather than guidelines 
other than those relating to fines) and any changes to exceptions from the 
prohibitions thus determining the scope of the legislation. This gives him a key role 
in determining the parameters of the legislation. He retains his existing merger 
powers!?! and those following a monopoly investigation under the Fair Trading 
Act which means he will continue to have a role to play in the application of the 
law to particular mergers and monopolistic behaviour. 


Utilities Regulators 


The Act is unique in the EU in that it confers concurrent jurisdiction on utilities 
regulators to enforce the provisions of the Competition Act in relation to their 
special sectors.!9* The powers of investigation and enforcement through fines that 


184 The MMC was subject to much criticism for this lack of precedent by members of the House of 
Commons Trade and Industry Committee: see House of Commons Trade and Industry Committee, 
Fifth Report session 1994-95, UK Policy on Monopolies HC 249-I See T. Frazer, n 132 above 848. 

185 See J. Lever, n 153 above. 

186 In addition to the appeal and reporting panels there are also specialist panels to carry out 
investigations into specialist sectors (eg water) see Sched 7 para 2(d). These panels are to be replaced 
by a single cross-utility panel under the Utilities Bill 2000 clause 124. 

187 n 163 above. 

188 S. Wilks and L. McGowan, ‘Competition Policy in the European Union: Creating a Federal Agency?’ 
in G. B. Doern and S. Wilks, Comparative Competition Policy (Oxford: Clarendon Press, 1996) 254 

189 The Minister decided not to reappoint John Bridgeman as DGFT just at the time the new Act was to 
come into effect, see The Independent 25 February 2000. 

190 Fourteen statutory instruments had been issued by the tme the Act came into force. 

191 Although these may be changed under one of the options proposed under the reforms proposed, see 
DTI n 163 above. 

192 s 54 and Sched 10. The regulators of gas, water, electricity, rail and telecommunications industries are 
given powers to enforce the Act — seven ın all. 
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they have acquired under the 1998 Act are far more extensive than any they held 
under the previous competition or utilities legislation where they had power to 
refer monopolies and anti-competitive practices but could not regulate restrictive 
agreements. The argument that their specialised knowledge was central to 
competition enforcement in their sectors won out over the fear of inconsistency 
in approach due to multiple enforcers, despite intense lobbying by the utilities. 19 
These fears have been addressed in a number of ways. The DGFT set up a 
Concurrency Working Party consisting of the DGFT and the regulators to ensure 
agreement and consistency in guidelines.!* There are procedural rules governing 
situations where more than one regulator or the DGFT are seized, for example 
where there is an agreement between a gas company and an electricity company.!% 
Section 60, the interpretative clause, also minimises inconsistency in interpretation 
by the DGFT and the regulators. The concerns that the regulators would apply the 
prohibitions differently because of their general duties under the utilities legislation 
were regarded as sufficiently serious to warrant a late amendment to the Bill so that 
they may, but need not, have regard to their general duties when applying the 
Competition Act.!%° One of the consequences of concurrency is that the resources 
of the regulators will also be available where appropriate to the OFT. More 
importantly, it underlines the emphasis on competition over regulation as a policy 
and the capacity of the regulators to move from being regulators to sectoral 
competition authorities.!9” Given that licensing conditions often contain constraints 
on behaviour deemed anticompetitive, giving regulators power to enforce the 
Competition Act minimises the risk of conflicting or overlapping licence 
conditions with the prohibitions in the Act. To some extent the debate surrounding 
concurrent jurisdiction for sectoral regulators was hampered by the fact that it was 
taking place at the same time as a government review of utility regulation.!9® At 
this stage it is not clear however that these reforms will effectively address one of 
the major challenges for utility regulators which is the reconciliation of social 
objectives, such as ensuring universal service and preventing the disconnection of 
vulnerable people unable to pay bills on time, with competition policy.!? The new 
competition regime thus creates a hybrid system of regulation for utilities of which 
competition policy is only one, albeit an important, part with the test governing 
licensing raising broader public interest issues. 


193 G. Borne, n 8 above 211. 

194 ss 51(4) 52(7) require the DGFT to consult relevant regulators before issuing rules or guidelines 
respectively. See M. Bloom, “The Impact of the Competition Bill’ in C. McCrudden (ed) n 34 above 
235. In fact, the guidelines, while published by the OFT, carry the insignia of each of the regulators on 
the cover. 

195 s 54(4), (5S)(a}-{(h). SI 2000 No 261. 

196 Sched 10. This also seems to go some way towards addressing concerns that the regulators would act 
qua regulators and be more likely to intervene in the market than a competition authority; see M. 
Bloom, n 194 above, 243. 

197 See M. Bloom ibid 241, citing OFTEL, Review of Utility Regulation: Submission by the Director 
General of Telecommunications September 1997 Bloom notes that for some sectors where monopoly 
remains, eg the distribution and transmission of gas, the regulatory role 1s likely to remain. See also 
M. Grenfell, ‘Can Competition Law Supplant Utlities Regulation?’ in C. McCrudden (ed) n 34 above 
221. 

198 See the Utilities Bill 2000 and Electronic Communications Bill 2000. 

199 See M. Grenfell, n 197 above 323. 
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The European Dimension 


The Competition Act is the single most important example of the voluntary 
adoption of EC law into the UK national legal order. The UK is not required to 
enact competition norms based on those contained in the EC Treaty. It has chosen 
to do so voluntarily like most Member States, although unlike most Member States 
it has extended the scope of the legislation to utilities and companies carrying out 
services of general economic interest, reflecting the fact the UK 1s to the forefront 
in privatisation of former state commercial activities. The adoption was presented 
as having the practical benefit of reducing the risk of dual regulation on 
companies.”°° Given the inexorable trend towards alignment with EC competition 
norms”?! and the current debates about international harmonisation of competition 
law and policy,” it is almost inevitable that the EC model be considered in the 
context of competition law reform.” Where radical reform is mooted, as in the 
UK context, the considerable experience of the OFT of the EC rules also operates 
in favour of that model and on a more practical level, by harmonising the domestic 
and EC rules, reduces the regulatory demands on the OFT. 

The soft harmonisation of the 1998 Act does not lead to a uniform set of rules. 
The form of the legislation is radically different from the relatively sparse language 
of the Treaty. The legislation is subject to the constitutional rule of Parliamentary 
sovereignty and thus can be amended.”™ It does not have the quasi-constitutional 
status of Articles 3(g) and 81 and 82 of the EC Treaty, the text of which has 
remained unchanged since 1958. The Act contains not only the substantive legal 
principles but also the administrative organisation which in EC law is contained in 
supporting secondary legislation. The status of the OFT and EC Commission 
Directorate for Competition also differ with the EC Commission having greater 
policy-making functions. The DGFT has considerable powers but the DTI is still 
responsible for any major policy reform. The experience of the OFT and 
Commission also differ with the latter gradually building up a body of expertise 
over a forty year period. Having been much criticised for its expansive approach to 
the prohibition in Article 81(1) in particular, it now faces a period of radical reform 
itself in the form of the White Paper advocating decentralised enforcement of EC 
norms, and a new approach to vertical restraints.*° 

Harmonisation is an ongoing process which does not end with the passing of an 
Act. While section 60 is the single most important vehicle in securing a common 
approach to competition over time, the variations between the two systems require 
a constant re-evaluation of the scope and desirability of the EC rules within the 
national legal order. Variation between the two sets of norms underlines the fact 
that while there has never been an amendment of the substantive EC norms, the 
policies underlying those norms have changed over time.?% Given this capacity for 
change at the EC level, the Act while facilitating consistency through section 60, 


200 Margaret Beckett HC Deb vol 312 col 25 11 May 1998. 

201 D.J. Gerber, n 1 above 401; I. Maher, n 1 above. 

202 See W. Pape, ‘Socio-Cultural Differences and International Competition Law’ (1999) 5 ELJ 438. 

203 One notable exception to this trend towards alignment is Norway, see F.E. Engzelius, “The 
Norwegian Competition Act 1993’ (1995) 15 ECLR 384. 

204 As ıs already proposed in the Utilities Bill 2000 and the Financial Services Bill 2000. 

205 EC Commission, White Paper on Modernisation of the Rules unplementing Articles 85and 86 of the 
EC Treaty, Commission Programme [1999] OJ C 132/land EC Commission, Green Paper on Vertical 
Restraints in Community Competition Policy, COM(96) 721, final; Reg 2790/99 [1999] OJ L 336/21. 

206 See D.J Gerber, “The Transformation of European Community Competition Law?’ (1994) 35 HILJ 
97 who suggests there have been three phases ın EC competition policy. 
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also allows for variation over and above that which already exists in the Act by 
conferring powers on the Secretary of State to amend the exceptions to both 
prohibitions and to introduce secondary legislation for vertical restraints and their 
treatment under the Act. Thus review of EC law will be required in order both to 
ensure consistency and to decide where EC norms are not acceptable within the 
national context. Change at the EC level is a two-way process with national 
authorities feeding into policy reform and decision-making through the Advisory 
Committee on Restrictive Practices and Monopolies; by assisting the EC 
Commission in its investigations; and through the flow of information from the 
EC Commission on every notification and merger.2% 

This synergy between the EC Commission and the OFT is of great importance in 
ensuring consistency between the competition regimes and has been further 
strengthened by the formalisation of the powers of the DGFT to assist the EC 
Commission either by accompanying it on investigations or by carrying out an 
investigation on its behalf.““8 EC law allows national authorities to apply the EC 
competition rules where they are given that power under national law.*”? While the 
1998 Act provided an opportunity to confer such power, it did not do so despite the 
exhortation of the EC Commission to member states to introduce the relevant 
legislation in its 1997 notice on co-operation with national competition 
authorities.2! On a practical level it is arguable that given that the Act introduces 
an entirely new regulatory regime it is important that all additional energies and 
resources are focused on its effective implementation, especially in the early 
stages. The White Paper which envisages the EC rules being enforced by national 
competition authorities with only those cases with a Community interest being 
dealt with by the Commission, will necessitate a change in the Act. However, by 
not conferring the relevant substantive powers on the DGFT at this stage the 
government retains an important bargaining chip in any negotiations surrounding 
the implementation of the White Paper. 

The White Paper with its radical proposal advocating decentralisation and ex 
post assessment of agreements was published six months after the Act received 
Royal Assent and, even on an optimistic assessment, is unlikely to be realised until 
2003 at the earliest.?!! It highlights a reticence on the part of the EC Commission to 
fully endorse the soft harmonisation of competition law throughout the EC. If all 
Member States now have competition laws with most of them very closely 
modelled on the EC norms, it perhaps would be more appropriate to introduce a 
clear demarcation in jurisdiction between national and EC competition norms, such 
as exists under the EC Merger Regulation.*!” The complete absence of any move in 


207 OFT n 134 above para 10. Article 14 Regulation 17 (1959-62) OJ Sp Ed 87; M. Bloom, n 194 above 
242. 

208 ss 61—65. Freeman and Whish are critical of the long delay in the formalisation of these powers n 175 
above para 4 28 

209 See Article 84 of the EC Treaty and Article 9(3) of Regulation 17 (1959-62) OJ Sp Ed 87. For a 
discussion in favour of such decentralised application of the EC rules see A. Klimisch and B. Krueger, 
‘Decentralised Application of EC Competition Law: Current Practice and Future Prospects’ (1999) 24 
ELRev 463. 

210 EC Commission, Notice on Co-operation between National Competition Authorities and the 
Commission in handling cases falling within the scope of Articles 85 and 96 [1997] OJ C 313/3, 
[1997] 5 CMLR 884 para 65. 

211 See B.J. Rodger, “The Commission White Paper on Modernisation of the Rules Implementing 
Articles 81 and 82 of the EC Treaty’ (1999) 24 ELRev 653; R. Wesseling, ‘The Commission White 
Paper on Modernisation of EC Antitrust Law: Unspoken Consequences and Incomplete Treatment of 
Alternative Options’ (1999) ECLR 420. 

212 B.J. Rodger and S. R. Wyhe, “Taking the Community Interest Line: Decentralisation and Subsidiarity 
ın Competition Law Enforcement’ (1997) 18 ECLR 485 
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that direction at the European level implies first, a recognition that voluntary 
harmonisation while a great vote of confidence in the EC norms, is not the same 
thing as domestic enforcement of EC norms as there are substantive and procedural 
variations both between national systems and between the EC and national 
regimes. Second, market integration is not relevant in national law and while such 
integration has progressed a great deal since 1958, it is still a relevant consideration 
in the context of EC competition law. Third, by decentralising enforcement, the EC 
Commission ironically greatly augments its own role in relation to policy 
formation and enforcement. It in effect places itself at the hub of competition law 
enforcement with not only it providing information to national authorities but their 
also feeding information to it. With such information the Commission can more 
effectively monitor overall competition enforcement in the EC and thus 
concentrate its energies where most needed and design policy initiatives 
accordingly. Thus the White Paper shows up the current competition law system 
in the EC as one of continuing dual regulation with variation taken as a given 
within the European system. 

Variation can be seen as a strength of voluntary harmonisation as it ensures that 
the national law is fully embedded within the national legal order, taking due 
account of national legal and business culture and recognising both the irrelevance 
of market integration at the national level and its centrality in the EC competition 
system. The capacity for variation does however raise a more fundamental 
question: to what extent can competition principles be translated into common 
legal norms across different legal orders? — This is a question of growing 
importance at the international level. In other words, if competition is an objective 
based on classic ideas of efficiency, then these principles should be immutable 
over time and jurisdiction, any variation only arising as a result of differences in 
decisions due to the fact-sensitive nature of market analysis. Perhaps one of the 
greatest challenges posed by this process of soft harmonisation is that by allowing 
for substantive variation in competition law (as well as procedural variation which 
is perhaps less problematic in this context), it calls into question the notion of 
immutable competition principles and underlines the view that ‘competition is 
“‘politics’’,2!3 both at the level of which competition theory is to the fore in an 
analyses of markets which goes to the heart of competition enforcement, and at the 
level of determining the extent to which private market power should be 
uninhibited by actions of the state.2!4 It is this quest for the balance between the 
state and the market place that goes to the heart of the nature of the society in 
which the rules are being applied.2!> The competition rules must reflect shared 
values to ensure their legitimacy and embedding within the national — and 
supranational — legal order.?!© Variations between national and supra-national 
norms are thus to be welcomed as acknowledgement of the diversity between legal 
orders and the societies which create those orders. 


213 K. Van Miert when EC Commissioner for competition quoted by S. Wilks and L. McGowan, n 188 
above 254. 

214 ‘[T]here are differences ın attitudes toward economic power (private or public) freedom of contract 
and trade, efficiency and equity, that are grounded ın dissimularities in political, cultural and moral 
history’ A. Jacquemin, “The International Dimension of European Competition Policy’ (1993) 31 
JCMS 91, 92. 

215 See generally, L. Hancher and M. Moran, Capitalism, Culture and Economic Regulation (Oxford: 
Clarendon Press, 1989) 3. 

216 D. Obradovic, ‘Policy Legitimacy and the European Union’ (1996) 34 Journal of Common Market 
Studies 191, 194-95. 
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Conclusion 


The 1998 Act introduces a radically different form of competition law in the UK, 
albeit one with some institutional and substantive echoes from its immediate past, 
given the much changed but nonetheless recognisable tri-partite institutional 
structure and the retention of the monopoly provisions of the Fair Trading Act. The 
role of the DGFT (and OFT) is strengthened by the Act and the extent to which its 
role has been changed — it now can impose sanctions where before the regulatory 
system was largely seen as benign — means that much of its past experience will 
not be of much assistance in this new climate of juridification, codification and 
sanction. It is here that the experiment of alignment with the EC rules can be seen 
as most valuable, given the wealth of jurisprudence explicitly made available to the 
UK regulatory authorities under section 60 to be used in their decision-making and 
also in the elaborate system of guidelines. Thus a rich code of competition law is 
set in place with the Act providing a framework elaborated on through guidelines, 
some secondary legislation and through case law and decisions made at the EC 
level. One of the most interesting and challenging questions that now lies ahead is 
how the UK rules will develop in the light of EC competition law, with broad 
consistency coupled with variation likely to remain a feature of competition law in 
the UK. 
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Shaving the Trade Marks Directive Down to Size? 
Robert Burrell* and Huw Beverley Smith** 


Introduction 


Prior to the implementation of the Trade Marks Directive,! there was a long line of 
authority in the United Kingdom to the effect that product shapes and containers 
should not be registrable as trade marks.* This consensus was built around three 
principal beliefs, namely, (i) shapes of goods and their packaging are incapable of 
acting as signs in the trade mark sense and hence cannot perform a trade mark 
function;? (ii) trade mark protection for shapes would be too strong a form of 
protection in that it would create potentially perpetual monopolies over articles and 
containers;* (iii) such protection would create an overlap with patents and designs 
law and might act as a fraud on the public in that it could be used to prevent an 
invention / design from falling into the public domain after the patent / registered 
design has expired.° 

In contrast, the Directive reflects the view that the shape of goods and their 
packaging can, in certain circumstances, perform the orthodox trade mark function 
of indicating that the goods emanate from a particular source.® Hence the shape of 


* Lecturer in Law, King’s College, London. 
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1 Council Directive 89/104/EEC. Hereafter, the Directive. The Directive was implemented in the United 
Kingdom by the Trade Marks Act 1994. 

2 Starting with Re James’s Trade Mark [1886] LR 33 ChD 392, decided a mere ten years after the 
passage of the UK’s first registered Trade Mark Act, the Trade Mark Registration Act 1875. 

3 See Re James's Trade Mark, ibid 395; Coca-Cola Trade Marks [1986] RPC 421, 457-458 

4 See Coca-Cola Trade Marks, ibid 457. See also Report of the Departmental Committee on the Law and 
Practice Relating to Trade Marks (Goschen Committee) Cmd 4568 (London: HMSO, 1934) para 13; 
British Trade Mark Law and Practice (Mathys Committee) Cmnd 5601 (London: HMSO, 1974) para 58. 

5 See Goschen Committee Report, ibid para 13; Mathys Committee Report, ibid para 60. This objection 
is based on the ‘dedication’ justification for industrial property systems. On this view the function of 
the patent and registered design systems is to provide the inventor / designer with a monopoly ın return 
for her placing the invention/design ın the public domain. As such the disclosure to the world can be 
seen as the quid pro quo for the granting of a monopoly and hence, once the period of monopoly has 
expired, the public has a right to use the invention/design and it should not be possible to use trade 
mark law to interfere with this right. It should be noted, however, that there are alternative views of the 
function(s) of registration. For example, in the context of registered designs, it has been argued that one 
function of registration 1s to centralise information about design in such a way that the registration 
system operates as a ‘collective memory’. See L. Bently, ‘Requiem for Registration?’ ın A. Firth (ed) 
Perspectives on Intellectual Property Vol I. The Prehistory and Development of Intellectual Property 
Systems (London: Sweet & Maxwell, 1997), in particular 44-46. Moreover, the balance of authority 
favours the view that there was never an absolute prohibition on the registration of a trade mark where 
the applicant had previously enjoyed some other form of intellectual property right: Interlego AG’s 
Trade Mark Applications [1998] RPC 69; Sobrefina SA’s Trade Mark Application [1974] RPC 672; 
United States Playing Card Company’s Application [1908] 1 Ch 197. But compare Charles Goodall & 
Son v John Waddington (1924) 41 RPC 658; Moore’s Modern Methods Application (1919) 36 RPC 6. 

6 See Wagamama Ltd y City Centre Restaurants Ple [1995] FSR 713, 730; Scandecor Development AB v 
Scandecor Marketing AB [1998] FSR 500, 519; Philips Electronics BV v Remington Consumer 
Products [1998] RPC 283, 300. 
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goods and their packaging are now expressly included in the definition of 
registrable marks.’ However, the drafters of the Directive were aware that trade 
mark protection for shapes raises special considerations and introduced a set of 
exceptions designed to keep trade mark protection for shapes within appropriate 
limits.§ 

Trade mark protection for product and packaging design has thus far proved 
attractive. Attempts have been made to register a considerable number of jars, 
bottles and other containers? as well as the shape of a children’s toy brick,!° the 
shape of a toaster,!! and the shape of an air cushion.!2 These and similar 
applications have forced national courts and registries to consider the scope of the 
exceptions, together with the question of the extent to which policy concerns 
should be built into other parts of the test of registrability.!3 In the United Kingdom 
these issues were recently addressed by the Court of Appeal in Philips Electronics 
NV v Remington Consumer Products Ltd.\4 The case adopts a more restrictive view 
of the scope of trade mark protection for shapes than has been adopted elsewhere in 
Europe and a reference to the ECJ is now pending. 


Overview 


The plaintiff, Philips, is the manufacturer of the ‘Philishave’ shaver, which consists 
of three rotary shaving heads arranged in an equilateral triangle. By virtue of a 
combination of registered design and patent protection Philips had for many years 
enjoyed a monopoly over the manufacture of shavers of this type. Faced with the 
expiry of their patents, Philips successfully sought registration for a drawing of the 
face of their shaver as a trade mark.!> It was this mark that Philips alleged had been 
infringed when the defendant began to manufacture a rival three headed shaver.!6 
Remington’s principal defence was that the registration of the mark was invalid.!’ 


7 Directive, Art 2; Trade Marks Act 1994, s 1(1) 

8 See the Commission’s Explanatory Memorandum to the Draft CTMR (COM (80) 635 final of 19 
November 1980). Also see R. Annand and H. Norman, Blackstone’s Guide to The Community Trade 
Mark (London: Blackstone Press, 1998), 42. 

9 See Chatham's Application 0/157/98; Jaleel’s Application 0/221/98; Yakult’s Application O/269/98; Re 
Procter & Gamble’s Trade Mark Application [1999] ETMR 375; British Petroleum Co. Plc’s 
Applications [1999] ETMR 282. 

10 Interlego AG’s Trade Mark Applications [1998] RPC 69 (UK); Application no. 000107029 (OHIM). 
See further, http:/Awww.oami.eu.1nt/en/news-3Dm.htm. 

11 Dualit Ltd’s (Toaster Shapes) Trade Mark Applications [1999] RPC 890. 

12 Roho’s Application 0/169/98. 

13 See, in particular, Ide Line Aktiebolag v Philips Electronics NV [1997] ETMR 377 (Stockholm District 
Court). 

14 [1999] RPC 809 (Court of Appeal) (Aldous, Simon Brown and Mantell LJJ). Aldous LJ gave the only 
substantive judgment. Appeal from [1998] RPC 283 (Patents Court) 

15 Both parties agreed that this drawing also covered three-dimensional reproductions, an approach which 
was approved explicitly at first instance and implicitly by the Court of Appeal However, this approach 
would not seem beyond question. In particular, it can be doubted whether Philips’s mark had been 
adequately represented since it would not have been immediately apparent from looking at the Register 
that a monopoly over use in three-dimensions was also being claimed. Also see Trade Mark Rules (SI 
1994, No 2583) r 5(3): ‘[a]n application for registration of a three-dimensional mark shall not be treated 
as such unless the application contains a statement to that effect’. 

16 At first instance Philips also sued for infringement of their registered design, but this aspect of the case 
was not pursued on appeal. 

17 Remington also argued that even if the mark was validly registered they had not infringed, claming 
that their use of the mark was purely descriptive and hence within the exceptions provided for in s 
11(2)(b)-{c). At both first instance and on appeal it was accepted that Remington’s use did fall within s 
11(2)(b). However, since it was in any event decided that the mark was invalid this issue was dealt with 


© The Modern Law Review Limited 2000 571 


The Modern Law Review [Vol. 63 


More specifically, Remington argued that the mark fell within the express 
exclusions mentioned above and that it lacked distinctiveness.!8 As will be seen, 
the Court of Appeal accepted both of these arguments. Yet, the most interesting 
feature of the case is that the Court devoted so much time to the latter argument. 
This note seeks to explain why the Court was not content to decide the case on the 
former grounds alone and it is argued that the Court was right to seek to build 
policy considerations into the test of distinctiveness. However, it is also argued that 
the way in which the Court proceeded was unfortunate. In particular, the 
(re)introduction of a separate requirement of distinctiveness at law would seem to 
introduce an unwelcome and unnecessary level of complexity. 


The section 3(2) exclusions 


The exclusions limiting the scope of trade mark protection for shapes are to be 
found in section 3(2) of the 1994 Act. That section provides a sign shall not be 
registered if it consists exclusively of: 


(a) the shape which results from the nature of the goods themselves, 
(b) the shape of goods which is necessary to achieve a technical result, or 
(c) the shape which gives substantial value to the goods. 


Remington maintained that the shape of the head of the shaver fell within all three 
exclusions, requiring the Court of Appeal to consider the scope of each exclusion 
in turn. It held that Philips’s mark was indeed excluded, but only by virtue of the 
second exclusion. The judgment reveals that the exclusions are limited in 
important respects and that they present a number of difficulties of interpretation. 


(a) The nature of the goods. 


In relation to the first exclusion, shapes which result from the nature of the goods 
themselves, much depends on what is meant by ‘the goods themselves’ in this 
context, since the answer given to this preliminary question will usually determine 
whether the mark is excluded. For example, if the goods themselves had been held 
to be all articles which can be used to shave, it is clear that the shape of Philips’s 
shaver did not result from the fact that it is such an article. At the other extreme, if 
the goods themselves had been treated as being all three-headed rotary shavers 
with the shaving heads arranged in an equilateral triangle it is clear that the shape 
did result from the fact that it is such a shaver. 

At first instance, Jacob J stressed that the question had to be approached in view 
of the way the goods are viewed in practice as articles of commerce. On this basis 


only briefly. Moreover, ıt should be noted the language of this defence largely murrors that of the 
objections to validity contained in s 3(1). Despite the somewhat broader wording of the former, which 
led Aldous LJ to comment that ‘it... does not follow that because the trade mark was validly registered 
the registration must be infringed’, (n 14 above, 824), it seems that in this case the conclusion that the 
mark lacked distinctiveness and the conclusion that Remington’s use was ‘descnptive’ are likely to 
stand or fall together. For this reason this aspect of the case 1s not dealt with further. 

18 Remington also argued that the shape of the head of the shaver was not a sign and hence did not satisfy 
the definition of a trade mark found ın s 1(1) of the 1994 Act. Significantly, the Court of Appeal 
declined to deal with this point, apparently accepting that the express inclusion of shapes in the 
definition of registrable marks rendered this point arguable. The Court thereby eschewed discussion 
of whether something could ever be a sign of itself, even though this formed the basis of the oldest and 
most fundamental objection raised to the registration of three-dimensional marks. See n 3 above, and 


accompanying text. 
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he held that the goods themselves are all electric shavers since ‘such shavers are 
seen as a single type of commercial article.’!° The shape of the Philips shaver 
obviously did not result from the fact that it was a type of electric shaver. On 
appeal, Aldous LJ agreed that ‘the goods’ in this case were electric shavers, 
although Jacob J’s commercial equivalence test was implicitly rejected. Rather, the 
words ‘the goods’ refer to the goods in respect of which the trade mark is 
registered.” His Lordship went on to state that the purpose of the section is ‘to 
exclude from registration basic shapes that should be available for use by the 
public at large’, adding that ‘it is difficult to envisage such shapes, except those 
that are produced in nature such as bananas’.*! Such an interpretation seems to 
leave the first of the section 3(2) exclusions without purpose or effect, since shapes 
produced in nature would in any event lack distinctiveness. 


(b) Technical result. 


In relation to the second exclusion, the most difficult question for the Court of 
Appeal was deciding when a shape will be ‘necessary’ to achieve a technical result. 
A literal reading might suggest that a shape will not be necessary to achieve any 
given technical result if there is any other way of achieving that result, no matter 
how functional the applicant’s shape may be.” This interpretation was accepted by 
the Swedish Court when dealing with the equivalent provision in the Swedish 
Trade Mark Act,” but was rejected in Philips v Remington both at first instance 
and by the Court of Appeal.** According to Aldous LJ, the purpose of the 
subsection is to exclude shapes which are ‘motivated by and are the result of 
technical considerations’. These are the ‘types of shapes which should not be 
monopolised for an unlimited period by reason of trade mark registration, thereby 
stifling competition’. Thus, to come within the subsection, all that has to be 
shown is that the dominant features of the shape result from the fact that it is 
intended to achieve a technical effect. As Aldous LJ put it, the exclusion will apply 
if ‘the essential features of the shape are attributable only to the technical result’. 
Significantly, he also stated that these ‘are the types of shapes which come from 
the manufacture of patentable inventions.’*® The literal interpretation argued for by 
Philips would not provide an adequate safeguard since it would not prevent traders 
from obtaining registration for all of the alternative shapes that could be used to 
achieve the desired result. In this case the mark consisted of a combination of 
technical features produced to have a good practical design. As such, the mark was 
caught by this second subsection and hence was invalid. 

Until the European Court of Justice pronounces on the correct interpretation of 
this provision it is impossible to know how important this exclusion will be in 


19 Philips Electronics NV v Remington Consumer Products Ltd [1998] RPC 283, 305. 

20 n 14 above, 820. 

21 ibid. 

22 Philips argued that a number of different configurations could be used to produce the same effect at an 
equivalent cost: ibid, 821. 

23 Ide Line Aktiebolag v Philips Electronics NV, n 13 above, 387-390. 

24 See, in particular, [1998] RPC 283, 308: ‘One can hardly think of any object which must be of a 
particular shape to perform a function’. 

25 n 14 above, 821. 

26 ibid, 821. In Roho’s Application, n 12 above, the hearing officer concluded that the air-cushion fell 
within this second exclusion even though ‘there were other shapes available from which the same 
technical result could be obtained’; in Swizzels Matlow’s ‘Chewy Sweet’ Application [1998] RPC 244 it 
was held that a sweet on a stick was not registrable since the stick had a functional purpose. ‘it assists 
the consumer to eat the product with a minimum of mess’. 
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practice. However, even if the ECJ supports the broader UK interpretation, this 
exclusion still only takes us so far. In particular it seems that provided some 
essential element of the shape is attributable to a ‘capricious’ selection then the 
mark will be registrable.?’ 


(c) Substantial value. 


The main difficulty faced by the Court of Appeal when interpreting the third 
exception was in determining what is meant by ‘value’ in this context and how 
different types of value are to be distinguished. It was obvious to the Court that 
value cannot here include trade mark value. That is to say, it cannot include value 
attributable to the fact that consumers recognise a shape as denoting the products 
of a particular enterprise and are prepared to pay more for a product because it 
emanates from that enterprise. 

More controversial is the question of whether value in this context includes 
functional as well as aesthetic value. At first instance Jacob J concluded that all 
types of non trade mark value were included in this exception and went on to find 
that Philips’s shape did give substantial value to the goods since it was recognised 
as having an engineering function. In contrast, the Court of Appeal held that 
although there may be an overlap between the substantial value exclusion and the 
technical result exclusion, their purposes are different: the former being intended to 
exclude ‘aesthetic-type’ shapes and the latter intended to exclude functional 
shapes. The Court therefore rejected Jacob J’s conclusion and held that value in 
this context only means aesthetic value. Since the value of the shape of Philips’s 
shaver flowed from its functionality it was not caught by this subsection. 
According to Aldous LJ, the intention was to exclude shapes which appeal to the 
eye which ‘should be protected as registered designs or the like protection, not by 
trade mark registration’.”? 

Whilst it can be argued that it was unnecessary for the Court of Appeal to draw a 
further distinction between technical and aesthetic value, any attempt to distinguish 
between different types of value is potentially artificial since a successful design 
may achieve a number of aims simultaneously. This may force us to speculate as to 
consumers’ ‘primary’ motivation for buying a certain type of product, precisely the 
sort of untested assumption about consumer psychology which has dogged so 
much of trade mark theory.°° 


(d) Additional considerations 


It should be clear from the above that the express exclusions present a number of 
difficulties of interpretation and are limited in certain important respects. It seems 
likely that an awareness of these shortcomings, and the particular concern that the 


27 Difficult questions arise as to how the courts would approach the question of infringement in such a 
case. Could a defendant infringe by copying only the excluded features? The most obvious way of 
approaching this question would be to treat the excluded matter as if it were subject to a disclaimer, but 
neither the Act nor the Directive expressly mandates this result. See, as to the effect of a disclaimer, 
European Ltd v Economist Newspapers Ltd [1998] FSR 283. Also see Registered Designs Act 1949, s 7 
(6), but cf Granada TM [1979] RPC 303, 306. 

28 As Jacob J put it, ‘what 1s meant 1s an exclusion of shapes which exclusively add some sort of value to 
the goods disregarding any value attributable to the trade mark (ie source identification function)’ 
Phillips Electronics NV v Remington Consumer Products [1998] RPC 283, 309. 

29 n 14 above, 822. 

30 See C. P.G. Pickering, Trade Marks in Theory and Practice (Oxford: Hart, 1998), in particular 153, 157. 
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ECJ might choose to follow the Swedish interpretation of the scope of the second 
exclusion, made the Court of Appeal sympathetic towards other ways of excluding 
Philips’s mark, a mark which, if valid, would give Philips a perpetual monopoly 
over features of ‘good engineering design’ .?! 

In addition, it is possible that the Court of Appeal may have been motivated by 
other, more general, concerns. One such concern which may have persuaded the 
Court of Appeal to look beyond the express exclusions is the requirement in the 
opening words to section 3(2) that the sign consist exclusively of unregistrable 
features. This requirement only received very limited consideration in Philips v 
Remington because the parties agreed that this meant that “if any feature of the 
shape which is not trivial does not fall within one of the exclusions, the exceptions 
do not apply’.?? There was no further argument on this point, since the nature of 
Philips’s mark was such that it stood or fell as a whole: there was no one feature 
which could be isolated and identified as taking the mark outside of the exclusions. 
However, in future cases this requirement may limit the scope of the exceptions 
quite dramatically, particularly if the courts are content to adopt the ‘non-trivial 
feature’ test.?? 

A second, more general, consideration is that very few packaging shapes would 
fall within the section 3(2) exclusions since few packaging shapes are likely to 
achieve a technical result and even fewer are likely to add substantial value to the 
goods. This is despite the fact that in the past it has been recognised that the 
progressive monopolisation of packaging shapes may be just as harmful to 
competition as allowing manufacturers to monopolise the shapes of products 
themselves.” 

More generally, there is the further concern that there are other types of non- 
traditional mark which raise competition concerns but in respect of which there are 
no express policy based exclusions at all. For example, it is generally accepted that 
it would be undesirable to allow someone to register an olfactory mark in respect 
of perfume.?5 However, in the absence of an exclusion prohibiting the registration 
of olfactory marks which give substantial value to the goods, it is necessary to find 
some other way of building competition considerations into the general test of 
registrability. 

The Court of Appeal therefore had good reason to look beyond the express 
exclusions when deciding if Philips’s mark should be expunged from the Register. 
Moreover, the most logical point at which to build policy concerns into the general 
test of registrability is at the distinctiveness stage and this is precisely what the 
Court of Appeal appears to have been trying to achieve. However, as we noted 
above, whilst the Court’s aims were laudable, the way in which the Court chose to 
proceed was unfortunate. 


31 n 19 above, 299. 

32 ibid, 304. 

33 Once again difficult questions arse as to how the courts would approach the question of infringement 
in a case where a mark as a whole is registrable due to the presence of some non-trivial, non-excluded 
feature. See further, n 27 above. 

34 Goschen Committee, n 4 above, para 13; Coca-Cola Trade Marks, n 3 above. See further, R Burrell, 
H.B. Smith and A. Coleman, “Three Dimensional Trade Marks: Should The Directive Be Re-Shaped”’ 
in N Dawson and A. Firth (eds), Perspectives on Intellectual Property Vol V: British Trade Mark Law 
in Retrospective (London: Sweet & Maxwell, forthcoming). 

35 As opposed to registering a distinctive smell in relation to, say, sewing thread or tennis balls See 
further, A. Firth, Trade Marks: The New Law (Bnistol: Jordans, 1995) para 2.15; W.R. Cornish, 
Intellectual Property (London: Sweet & Maxwell, 4th ed, 1999) para 17-20. 
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The requirement that a mark be distinctive is in fact found in two provisions of the 
1994 Act. Section 1(1) of the Act provides that in order to be registrable as a trade 
mark a sign must be ‘capable of distinguishing the goods or services of one 
undertaking from those of other undertakings’. In contrast, Section 3(1) requires the 
mark to have a ‘distinctive character’. Remington argued that Philips’s mark fell 
foul of both these requirements. This argument was accepted both at first instance 
and on appeal, but the reasoning of the two courts differs in important respects. 
Prior to the decision of the Court of Appeal, it had been thought that the 
requirement that the mark be ‘capable of distinguishing’ found in section 1(1) did 
not add anything of substance to the requirement that the mark have a distinctive 
character found in sections 3(1)(b)(d).*° This is significant in that a mark will be 
registrable despite sections 3(1)(b)-{d) if, although not inherently distinctive, the 
applicant can show evidence of acquired secondary meaning. In contrast, a finding 
that the mark lacks distinctive character under section 1(1) cannot be cured by 
evidence of distinctiveness acquired through use. Thus, the effect of concluding 

that there is no separate distinctive character requirement was to remove a 

requirement of distinctiveness at law:3’ the mark was regarded as distinctive if the 

applicant could establish sufficient public recognition. It was said that ‘there is no 
pre-set bar saying no matter how well it is proved that a mark has become a trade 
mark, it cannot be registered.’38 The requirement of distinctive character was 
therefore seen not so much as a separate hurdle, but more as a recognition that 
there are some signs which in fact will never be able to function as trade marks.39 

Unfortunately, the above, single stage, test of distinctiveness was rejected by the 

Court of Appeal, the Court concluding that the wording of the Act suggests that 

‘different criteria’ are to be applied when deciding whether the mark is capable of 

distinguishing to when deciding whether the mark has a distinctive character. The 

result of this conclusion is that there are now some marks that will not be 
registrable despite evidence that they have acquired a secondary meaning. In other 
words, the effect is to re-create a requirement of distinctiveness at law, in that there 
are now marks which will remain unregistrable even though 100 per cent 
distinctive in fact.40 Aldous LJ gave WELDED MESH for metal mesh as an 
example of a mark which would lack the capacity to distinguish, stating 
‘{w]hatever the extent of the use, whether or not it be monopoly use and whether 
or not there is evidence that the trade and public associate it with one person, it 
retains its primary meaning, namely mesh that is welded. It does not have any 
feature which renders it capable of distinguishing one trader’s welded mesh from 
other traders’ welded mesh’. In contrast WELDMESH would be capable of 
distinguishing such goods since, ‘despite its primary descriptive meaning, [it] has 

sufficient capricious alteration to enable it to acquire a secondary meaning’ .4! 

36 British Sugar Pic v James Robertson & Sons Ltd [1996] RPC 281, 305 per Jacob J. This was said to be 
true ‘at least in relation to any sign within section 3(1)(b)(d)’. 

37 Such a requirement existed under the 1938 Act. See, in particular, York Trade Mark [1984] RPC 231. 

38 British Sugar v James Robertson & Sons, n 36 above, 305. 

39 In British Sugar, ibid Jacob J said ‘[t]hat is not to say that there are some signs which cannot in practice 
be registered. But the reason 1s simply that the applicant will be unable to prove that the mark has 
become a trade mark in practice — “Soap” for soap is an example The bar ... will be factual not legal.’ 
Also see Philips v Remington, n 28 above, 300-301: Philips’s mark lacked the capacity to distinguish 
in this factual sense. 

40 Descnbed by Jacob J as a ‘Pickwickian position’: British Sugar y James Robertson & Sons, n 36 above, 


305. 
41 n 14 above, 818, emphasis added. 
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A separate requirement of distinctiveness at law provides strong protection for 
potential competitors.42 As such, the Court can be seen as being engaged in a 
laudable attempt to run policy considerations into the test of registrability. In 
addition, the introduction of a separate requirement that the mark be capable of 
distinguishing seems to fit a literal reading of the Directive and the Act. However, 
there are a number of problems with such a requirement. Most obviously, there is 
the difficulty of determining when there has been ‘sufficient capricious 
alteration’.43 The conclusion that there would be a sufficient alteration in the 
case of WELDMESH suggests that the threshold is set at a very low level.“ But if 
this is the case then it is far from clear that a separate requirement of 
distinctiveness at law serves any useful purpose. Moreover, even the attempt to 
draw a distinction between WELDMESH and WELDED MESH is open to 
question, since the latter in no way represents an ‘absolute’ description of the 
product and we can, for example, imagine still more descriptive marks.* This is 
not to say that WELDED MESH ought to be registrable, rather it suggests that 
there is a continuum of descriptiveness/distinctiveness and both WELDED MESH 
and WELDMESH fall somewhere along this line. The approach adopted in British 
Sugar*® would seem to reflect this underlying reality rather better since it does not 
entail the construction of an artificial boundary between those signs which can only 
ever be descriptive and those which can acquire a secondary meaning. 

Further difficulties are encountered when we try to apply the test of capricious 
alteration to shapes. In deciding that the shape of the head of the shaver was not 
even capable of distinguishing Philips’s goods, Aldous LJ stated that the effect of 
the capricious alteration test is that ‘a shape of an article cannot be registered in 
respect of goods of that shape unless it contains some addition to the shape of the 
article which has trade mark significance.’4’ The problem with this formulation is 
that it seems to require some conception of what the shape ‘is’ before we can ask 
whether there has been a three-dimensional addition to that shape. Taken literally, 
this would seem to rest on precisely the kind of metaphysical distinction that Jacob 
J, at first instance, described as being out of place in a commercial statute. It might, 
therefore, be better to ask whether there has been a capricious selection of features 
in these cases.48 The ideal solution, however, would be to return to the British 
Sugar position and apply a single test of distinctive character. This would also 


42 In Smith, Kline & French Ltd’s Trade Mark Applications [1976] RPC 511, 538, Lord Diplock stated 
that the reference to inherent distinctiveness under the Trade Marks Act 1938 gave expression to the 
principle that, ‘upon grounds of public policy ... a trader ought not to be allowed to obtain by 
registration under the Trade Marks Act a monopoly in what others may legitimately desire to use’. His 
Lordship went on to cite the dictum of Lord Parker in W. & G. Du Cros Ltd’s Application (1913) 40 
RPC 660, 613 where Parker LJ stated that the nght to registration should ‘largely depend on whether 
other traders are likely, in the ordinary course of their business and without any improper motive, to 
desire to use the same mark, or some mark nearly resembling it, upon or in connection with their own 
goods’. 

43 Given the degree of labour, skill and judgment mvolved ın the creation of a successful mark the idea 
that alteration must be capricious is itself unfortunate As to the difficulties involved in developing a 
successful mark, see T. Blackett, Trademarks (London: Interbrand, 1998). 

44 See also Dualit Ltd’s Application, n 11 above, 894, where Lloyd J construed sections 1(1) and 3(1)(a) 
as setting a low minimum standard. Also see R Annand and H. Norman, n 8 above, 32-34, 37. 

45 For example, MESH MADE BY WELDING METAL RODS TOGETHER Also see Weldmesh TM 
[1965] RPC 590. 

46 See n 36 above and accompanying text. 

47 n 14 above, 818. 

48 Such a reformulation might also be useful in cases where a mark denoting geographical origin has 
come to acquire a secondary meaning, since in these cases it 1s the selection of the word ın the first 
place which involves a capricious element. This would have the effect of ensuring that cases like York 
TM (n 37 above) would not be excluded on the basis that they lacked the capacity to distinguish. 
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reflect the UK Government’s position at the time the Directive was implemented 
that a separate requirement of distinctiveness at law is ‘unattractive’ .49 Nor, as will 
be seen, is a unified test incompatible with the desire to build policy considerations 
into the test of distinctiveness. 

The finding that Philips’s mark did not even have the capacity to distinguish 
allowed the Court to deal relatively briefly with Remington’s other objection: that 
the mark lacked a distinctive character within the meaning of sections 3(1)(b)(d). 
As a result, the Court did not consider whether a three-dimensional mark could ever 
be inherently distinctive, that is, distinctive even in the absence of evidence of 
acquired secondary meaning. This is unfortunate in that the Registry and lower 
courts seem to be operating on the assumption that three-dimensional marks always 
lack inherent distinctiveness and hence refuse registration in the absence of 
evidence of distinctiveness acquired through use.*® Guidance from a higher court as 
to whether this is the correct approach would have been welcome. Similarly, if this 
approach is correct, it would have been helpful if guidance had been given as to the 
level of public recognition that is required in order to establish distinctiveness. 

The Court did, however, give some guidance as to the kind of evidence that will 
be necessary to establish secondary meaning. Most significantly, the Court agreed 
with the judge at first instance when he concluded that where a product has for a 
long period only been produced by one manufacturer (as will often be the case if 
the product was previously protected by a patent or registered design) the mere fact 
that the public has come to associate a shape with a particular manufacturer is not 
necessarily conclusive proof that the mark has acquired secondary meaning.>! This 
part of the judgment can be seen as a further attempt to provide protection for 
potential competitors and there is a line of authority establishing a similar principle 
in relation to the names of patented products.** Whilst this attempt to safeguard the 
position of potential competitors is, once again, admirable, it too introduces a 
further level of unwelcome complexity into the test of distinctiveness. Most 
notably, drawing a distinction between when consumers ‘associate’ a shape with a 
particular manufacturer and when they understand goods of a certain shape as 
having been produced by a particular manufacturer is artificial. The limitations of 
this distinction are exposed by the case of Unilever Limited’s (striped toothpaste 
No.2) Trade Mark.” Jn attempting to distinguish between association and 
distinctiveness in that case, Hoffman J said that association could not be equated 
with distinctiveness since ‘[t]he fact that members of the public now associate that 
feature with his product tells one nothing about what they would think if a product 
with a similar feature came upon the market’*4. Not only is this statement at odds 
with the principle that we view the question of distinctiveness at the date of 
application,” read literally it is also meaningless, since it could be said that all 


49 See Reform of Trade Marks Law (Cm 1203) para 3 08, citing T. A. Blanco White and R. Jacob, Kerly’s 
Law of Trade Marks and Trade Names (London: Sweet & Maxwell, 12th ed, 1986), 130. 

50 See Jaleel’s Application, n 9 above; Chatham’s Application, n 9 above, Yakult’s Application, n 9 
above; Procter & Gamble’s ‘Soap Tablet’ Application [1998] RPC 710; Wickes Application [1998] 
RPC 698, Swizzels Matlow's ‘Love Heart’ Application O/155/98; Swizzels Matlow’s ‘Chewy Sweet’ 
Application n 26 above, Roho’s Application; n 12 above; Re Dualit’s Application, n 11 above. 

51 n 14 above, 819 

52 See Cellular Clothing v Maxton (1899) 16 RPC 397. More generally, see D. Young, Passing Off 
(London: Longman, 3rd ed, 1994), 31-34. 

53 [1987] RPC 13. 

54 ibid, 19. 

55 See Re Minnesota Mining and Manufacturing Co. (1924) 41 RPC 237, 240; Trade Marks Act 1994, s 
3(1), proviso; but cf Avon Trade Mark (1985) RPC 43, 47-8 (Registry). See generally, Blanco White 
and Jacob, n 49 above, 98. 
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trade marks will lack distinctiveness when compared with an identical sign that a 
future trader might come to use on identical goods. Hoffman J’s statement is 
therefore probably best understood as indicating that the question of distinctiveness 
has to take account of the needs of potential competitors and, as such, is in effect a 
statement of underlying policy. 


An alternative approach 


Trade mark protection for three-dimensional design features raises ‘the spectre of a 
total and perpetual monopoly in containers and articles’ ,*© which is of particular 
concern in cases where the substance of the mark applied for has previously been 
protected by a patent and/or a registered design. 

The fact that the express exclusions may not provide a sufficient set of 
safeguards against such abuses suggests that the Court of Appeal was right to seek 
to build policy considerations into the test of distinctiveness. However, we have 
also identified a number of problems with the Court of Appeal’s approach. It might 
therefore be preferable if the courts reverted to a single test of distinctiveness, but 
built policy concerns into that test. The most obvious way of achieving this would 
be to presume that three-dimensional marks lack distinctiveness and refuse 
registration in the absence of evidence of acquired distinctiveness. We have 
suggested that in the UK both the Registry and the courts already seem to operate 
on this basis and the same also appears to be true of the Community Registry.°’ At 
present this approach is usually justified by reference to consumer reaction. That is 
to say, it is assumed that shape marks lack distinctiveness on the grounds that the 
public will not regard the shape as a badge of origin ‘without a considerable 
amount of education’.58 The problem with this consumer psychology based 
justification for the presumption against distinctiveness is that it rests on largely 
untested assumptions about consumer reaction. Such reaction is difficult to assess 
because the goods or the packaging will almost invariably be accompanied by a 
word and/or device mark, so that it can be difficult (and highly artificial) to attempt 
to determine what consumers understand by the shape in and of itself. It also needs 
to be recognised that there is probably an element of circularity in attempting to 
assess what consumers understand by a particular shape, since it seems likely that 
their understanding will itself be partly determined by what we allow to be 
protected as a trade mark. In other words, if we allow a certain type of shape to be 
protected, consumers will come to understand shapes of that type as denoting the 
goods of a particular manufacturer. If, on the other hand, trade mark protection for 
a type of shape is refused, consumers will be forced to look to other ways of 
distinguishing between manufacturers. Moreover, even if there is some truth in the 
assumption that consumers currently place most importance on textual signs (such 
that they are unlikely to regard a three-dimensional form as a badge of origin), if 
the communicative predominance of linguistic matter is really coming to an end’? 
then we will reach a point where this assumption no longer reflects any sort of 
‘reality’. 


56 Coca-Cola Trade Marks n 3 above, 457. 

57 See British Petroleum Co. Plc’s Applications, n 9 above; Interlego’s Application, n 10 above 

58 Roho’s Application, n 12 above. 

59 See G. Dinwoodie, ‘The Death of Ontology: A Teleological Approach to Trade Mark Law’ (1999) 84 
Iowa LRev 611. 
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Given these difficulties, we need to move towards a more overtly policy based 
justification for the presumption against inherent distinctiveness. Such a policy 
based approach would recognise the need to keep designs which are not protected 
by other forms of intellectual property in the public domain except in cases where 
the applicant can show that the shape has become distinctive of its goods in the 
minds of the general public, such that they are likely to become confused if a rival 
trader begins to use the shape. Ultimately, a policy based presumption against 
inherent distinctiveness would not require a radical change in existing judicial 
practice. Rather, the importance of such an approach lies in the honesty and 
conceptual clarity that such a reconceptualisation would bring. 


Conclusion 


The ultimate outcome in Philips v Remington is not yet clear, since the appeal has 
been stayed for reference to the European Court of Justice. What is clear is that 
trade mark protection for shapes may have a number of undesirable consequences 
which the Directive attempts to avoid by providing three express exclusions 
designed to ensure that trade mark protection for shapes remains within appropriate 
bounds. The key question for the ECJ is not only how the express exclusions are to 
be interpreted, although obviously that is important, but also the relationship 
between the requirement of distinctiveness and questions of policy. Thus far, the 
ECJ has adopted a somewhat ambiguous attitude towards this relationship, on the 
one hand recognising the importance of the policy considerations that lie behind 
the test of distinctiveness, but on the other hand demonstrating a reluctance to 
apply the distinctiveness test in such a way as to give these policies best effect.© It 
is to be hoped that in the latter respect the Court will abandon its reluctance and 
move towards a more overtly policy oriented, and more nuanced, test of 
distinctiveness. 


60 See Windsurfing Chiemsee Produktions- und Vertriebs GmbH v Boots- und Segelzubehor Walter Huber 
and Franz Attenberger [1999] ETMR 585 (ECJ), 595. 

61 ibid 599: the test of distinctiveness may not be varied by reference to the perceived importance of 
keeping a geographical name available for use by others. 
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Police Discretion and the Rule of Law: Economic 
Community Rights versus Civil Rights 


Catherine Barnard and Ivan Hare* 


The final domestic chapter of the live animals export saga has closed with the 
decision of the House of Lords in R v Chief Constable of Sussex, ex p International 
Trader’s Ferry Ltd (ITF).1 The purpose of this comment is to address the issue of 
the level of policing which is required by domestic and Community law when 
protesters interfere with the pursuit of a lawful trade. 

When the major ferry operators decided to stop exporting live animals under 
pressure from the animal rights movement, ITF, a group of farmers, livestock 
exporters and hauliers, chartered their own vessel to continue their trade. ITF’ s 
attempts to use the Sussex port of Shoreham were, however, met with large-scale 
opposition from animal rights protestors. Ultimately, the Chief Constable of 
Sussex wrote to inform ITF that the Sussex police would in future permit only two 
sailings from Shoreham per week since ‘the resources being utilised at present are 
of such a scale that they significantly impact upon my ability to deliver policing 
services in other areas’.* This decision rendered ITF’s charter-party uneconomic 
and, as a result, the company sought judicial review on the basis of European 
Community law and domestic law.? 


1. The right to export 


ITF’s claim under European Community law was successful before the Divisional 
Court but did not persuade the Court of Appeal. It was based on Article 34 (new 
Article 29),* which provides that ‘Quantitative restrictions on exports, and all 
measures having equivalent effect, shall be prohibited between Member States’. 
The Divisional Court held that the exports of live animals were restricted by the 
Chief Constable’s decision to instruct his officers to prevent a convoy from going 
through to the port whenever this might cause a breach of the peace. Such a 
restriction was therefore prohibited under Article 34 (new Article 29) unless it 
could be justified by the public policy derogation under Article 36 (new Article 
30). The Divisional Court found the restrictions unjustified; the Court of Appeal 
held the reverse. 


* Both Fellows of Trinity College, Cambndge. 
We should like to thank Professor S Weather] for his helpful comments on an earlier draft. 


1 [1999] 1 All ER 129. The decisions of the Divisional Court ([1996] QB 197) and the Court of Appeal 
([1998] QB 477) were the subject of a previous note by the present authors at (1997) 60 MLR 394 
which contains a more extensive account of the facts. 

2 Quoted by Lord Slynn, 133ff. 

3 Before the Court of Appeal, ITF also claimed damages for breaches of Arts 5 and 34 (new Arts 10 and 29). 

4 It was common ground between the parties that the Chief Constable was an emanation of the United 
Kingdom government for the purposes of Community law (see Case 222/84 Johnston v Chief 
Constable of the RUC [1986] ECR 1651). See also Case C-1/96 R v MAFF, ex parte Compassion in 
World Farming [1998] ECR I-1251. 
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One of the issues considered in detail for the first time before the House of Lords 
was whether the Chief Constable’s decisions constituted ‘measures’ for the 
purpose of Article 34 (new Article 29). Although the Divisional Court and the 
Court of Appeal had accepted that the decisions were measures, Lord Slynn was 
less certain. He held that if this question had to be decided, he would feel 
constrained to make a reference to the Court of Justice under Article 177 (new 
Article 234). He decided against referring since if, as he held, Article 36 (Article 
30) was satisfied, it was unnecessary to consider the question.’ He therefore 
assumed that the Chief Constable’s decisions constituted ‘measures’. 

Lord Hoffmann was also unconvinced that the Chief Constable’s decisions 
constituted a measure. In reaching this conclusion, he adopted the unusual 
approach of looking at the question of direct effect. Citing Van Gend en Loos, the 
leading authority establishing the principle of direct effect of Treaty provisions, in 
particular of Article 12 (now Article 25) on customs duties, he concluded that ‘the 
existence of a discretion of such breadth [in determining what measures are most 
appropriate to eliminate barriers to the importation of products in a given situation] 
seems to me incompatible with the criteria for direct effect’.? This approach seems 
misconceived. It conflates the jurisdictional question of direct effect with the 
substantive question of what constitutes a measure and sheds no light on the 
broader policy question of whether such policing decisions should be considered 
measures. 

It has always been assumed that the word ‘measures’ would be broadly 
construed. This was indicated by the Preamble to Directive 70/508 which said that 
‘Whereas for the purpose of Article 30 [new Article 28, the sister to Article 34] et 
seq ‘measures’ means laws, regulations, administrative provisions, administrative 
practices and all instruments issuing from a public authority, including recom- 
mendations’. It adds that ‘administrative practices’ means ‘any standard and 
regularly followed procedure of a public authority’ and ‘recommendations’ means 
‘any instruments issuing from a public authority which, while not legally binding 
on the addressees thereof, cause them to pursue a certain conduct’. This suggests 
that the Chief Constable’s decisions might constitute measures. On the other hand, 
the Court seemed to narrow the definition of measures in Dassonville.? It talks of: 


All trading rules enacted by Member States which are capable of hindering, directly or 
indirectly, actually or potentially, intra-Community trade are to be considered as measures 
having an effect equivalent to quantitative restrictions.!° (emphasis added) 


The reference to ‘trading rules’ and ‘enacted by Member States’ tends to suggest 
that decisions taken by the Chief Constable did not fall within Article 30 or 34 
(new Articles 28 or 29) at all. 

This position now needs to be reconsidered in light of the important decision of 
Commission v France (French farmers).!! The case arose as a result of a long 


5 On the reluctance of the British courts (for various reasons) to make references see C. Barnard and E. 
Sharpston, “The Changing Face of Article 177 References’ (1997) 34 CMLRev 1113. 

6 Case 26/62 Van Gend en Loos v Nederlandse Administratie Der Belastingen [1963] ECR 1. 

7 At 153. 

8 OJ SE 1970 I No. L13/29, 17. See further, P. Oliver, Free Movement of Goods in the European 
Community, (London: Sweet and Maxwell, 1996). 

9 Case 8/74 Procureur du Roi v Dassonville [1974] ECR 837. 

10 Para 5. Emphasis added. 

11 Case C-265/95 Commission v France [1997] ECR I-6959. See also Case 68/88 Commussion v Greece 
[1999] ECR I-2965 where the Court of Justice held that, by failing to institute criminal or disciplinary 
proceedings against persons who took part in and helped conceal the transactions which made it possible 
to evade agricultural levies, Greece had failed to fulfil its obligations under Article 5 (now Article 10). 
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history!2 of ‘passivity of the French authorities in face of violent acts committed by 
private individuals and by protest movements of French farmers directed against 
agricultural products from other Member States’, in particular Spanish straw- 
berries, Belgian tomatoes, and other Italian and Danish agricultural products.!? As 
a result, the Commission brought an action under Article 169 (new Article 226) 
against the French government for failing to take all necessary and proportionate 
measures to prevent the free movement of goods from being obstructed by the 
actions of private individuals. The Commission argued that France had therefore 
failed to fulfil its obligations under the Community provisions on agricultural 
products, and Article 30 (new Article 28), read in conjunction with Article 5 (new 
Article 10), concerning the duty of co-operation between States and the 
Community. The Court agreed. It said: 


30. As an indispensable instrument for the realisation of a market without internal frontiers, 
Article 30 therefore does not prohibit solely measures emanating from the State which, in 
themselves, create restrictions on trade between Member States. It also applies where a 
Member State abstains from adopting the measures required in order to deal with obstacles 
to the free movement of goods which are not caused by the State. 


31. The fact that a Member State abstains from taking action or, as the case may be, fails to 
adopt adequate measures to prevent obstacles to the free movement of goods that are 
created, in particular, by actions by private individuals on its territory aimed at products 
originating in other Member States is just as likely to obstruct intra-Community trade as is a 
positive act. 


These adequate measures must be ‘necessary and appropriate’ .14 

This decision puts future Chief Constables in a difficult position. If they 
persistently fail!> to take any action (or, to be precise, any measures) then they, or 
in reality the UK government, run the risk of being condemned under Article 169 
(new Article 226) for a failure to act which would be in breach of Article 34 (new 
Article 29) read in conjunction with Article 5 (new Article 10). By acting, 
assuming the acts are necessary and appropriate, they avoid falling into this trap 
but they run the risk that their actions will be considered measures for the purposes 
of Articles 30 or 34 (new Articles 28 or 29) and thus may also breach the Treaty, 
unless saved by Article 36 (new Article 30). This raises the question of whether 
intervention by the authorities should occur only in the case of unlawful activity. In 
Commission v France the French farmers were engaged in illegal protests: they 
were committing criminal offences by sabotaging imported goods. In ITF, by 
contrast, while some of the protestors were engaged in criminal acts, many were 
protesting peacefully and legally. In Commission v France the Court of Justice 
appeared to make no distinction!” between legal and illegal protests, nor did it 
make any reference to the fundamental rights of citizens to freedom of expression 
and protest.!8 It merely said that Article 30 applies where a Member State abstains 
from ‘adopting the measures required in order to deal with obstacles to the free 


12 The incidents had been taking place for the best part of ten years (paras 40-41). 

13 Paras 4—6. 

14 Para 32. 

15 Para 65. See below, n 57. 

16 Lord Slynn at 137. 

17 See para 30 cited above, although this is not surprising given the facts. 

18 However, when interpreting the derogations from the Treaty and the public interest justifications the 
Court has said that national courts must take into account general principles of law and in particular 
fundamental human nghts, including freedom of expression as enshrined in Article 10 ECHR Case C- 
23/93 TV10 v Commissariaat voor de Media [1994] ECR I-4795 and C-260/89 ERT v DEP [1991] 
ECR 1-2925; Case C-368/95 Vereinigte Familiapress Zeitungsverlag [1997] ECR J-3689, para 24 
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movement of goods which are not caused by the State’.!° The legality or otherwise 
of the protest which interferes with the free movement of goods, particularly if it 
involves the exercise of fundamental rights, must be a relevant consideration in 
assessing the appropriateness of the measures taken in response. This issue was 
acknowledged in Council Regulation 2679/98,”° designed to set up an intervention 
mechanism to safeguard free trade in the single market which was adopted 
following the Court of Justice’s ruling in Commission v France. Article 2 provides: 


This Regulation may not be interpreted as affecting in any way the exercise of fundamental 
rights, as recognised in Member States, including the right or freedom to strike.?! 


The English courts have also been forced to grapple with the issue of unlawful 
interference with a lawful activity in the context of lawful processions attracting 
unlawful interference. We turn to this in the next section. 


2. Claims under domestic law 


The basis of ITF’s claim in domestic law was twofold. First, ITF argued that the 
Chief Constable had an overriding duty founded on the rule of law to ensure that 
lawful activities (such as the export of animals) could be carried out and that the 
illegal acts of demonstrators could not deflect him from that duty.22 Second, and in 
the alternative, it said that if the Chief Constable had a discretion as to how to deal 
with the problem, he had exercised it unreasonably. Both claims failed in the 
Divisional Court and the Court of Appeal. 

The rule of law issue arises on facts such as these because the illegal activities of 
parts of the group of protesters (namely the violence towards the lorry drivers and 
the police) had the effect that the lawful trade engaged in by ITF was restricted by 
the police. Principle would appear to dictate that the law should be biased heavily 
in favour of protecting those whose conduct is lawful and Beatty v Gilbanks *4 is an 
important authority in favour of that result. In Beatty an order of the justices was 
made binding over the appellant to keep the peace after marches of the Salvation 
Army, which he led, ended in ‘a free fight, great uproar, blows, tumult, stone 
throwing, and disorder’ as a result of the intervention of a hostile group known as 
the Skeleton Army. On appeal to the Queen’s Bench Division, Field J states: 


What has happened here is that an unlawful organisation has assumed to itself the right to 
prevent the appellants and others from lawfully assembling together, and the finding of the 
Justices amounts to this, that a man may be convicted for doing a lawful act if he knows that 
his doing it may cause another to do an unlawful act. There is no authority for such a 
proposition. 


19 Para 30. Indeed, as Muylle points out, the ruling of the Court of Justice in Commission v France could 
also be applied to obstacles to the free movement of goods caused by structural difficulties, for 
example, failing infrastructure or traffic jams. M. Muylle, ‘Angry Farmers and Passive Policemen: 
Private Conduct and Free Movement of Goods’ (1998) 23 ELRev 467, 471. 

20 OJ [1998] L337/8. 

21 Regulation 2679/98 was accompanied by a Resolution of the Council and representatives of the 
Member States of 7 December 1998 on the free movement of goods (OJ [1998] L337/10). 

22 This aspect of the case was addressed only briefly m our previous piece since this ground was 
dismissed summarily by both the Divisional Court (at 211, per Balcombe LJ) and the Court of Appeal 
(at 491-492, per Kennedy LJ). 

23 Based on Associated Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223. 

24 (1882) 9 QBD 308. 

25 ibid at 314. A. V. Dicey states the principle as follows: ‘... a meeting which is not otherwise illegal 
does not become an unlawful assembly solely because ıt will excite violent and unlawful opposition, 
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What frequently underlies statements like this is a fear of making ‘not the law of 
the land, but the law of the mob supreme’.*® This factor heavily influenced the 
Divisional Court in arriving at its powerful recent condemnation of the decision of 
certain local authorities to prohibit animal exports from air and sea ports under 
their control because of fears of unlawful protests by animal rights campaigners.?’ 
In ITF Lord Cooke summarised ‘the strongest ground for questioning the 
lawfulness of the Chief Constable’s policy’ as the argument that ‘[i]f the policy is 
upheld, the case is a defeat for the rule of law and a victory for mob rule’.?8 

The principle that lawful conduct may not be restricted because it may provoke 
others to behave unlawfully must be qualified in certain circumstances. For 
example, where the lawful conduct of a small group appears to be about to provoke 
a violent reaction from a much larger group and there is only a very limited police 
presence, it may be necessary to restrain the smaller group in order to prevent a 
breach of the peace and to protect the minority from harm.”? Not surprisingly, a 
number of authorities supports the existence of a broad discretion on the part of law 
enforcement officers at the scene when confronted with such a situation of 
imminent violence.*° Yet this scenario must be distinguished from that of a justice 
of the peace, or indeed a chief officer of police, formulating a policy to deal with 
likely repetitions of a situation which has arisen in the past, but does not at present 
pose any immediate threat. This point was well made by O’Brien J in The 
Londonderry Justices case, a case very similar to Beatty: 


there is a broad distinction between the case of a peace officer, who entertains a real belief 
that there is instant danger to the peace, and who is called upon to act on the spot with the 
peril of the gravest consequence if he errs, and that of a justice who has to form a judgment 
of things past in order to guard against a future danger.°! 


The implication of this statement is that the court will scrutinise more closely those 
decisions which are made with the benefit of reflection than those which are in the 


nature of reactions to ongoing and perhaps explosive events, a point recognised by 
Lord Slynn in JTF.*? It is also natural that the court should acknowledge that there 
may have been a limited police presence and a restricted opportunity to call upon 


and thus may indirectly lead to a breach of the peace’ and regards it as ‘established, or rather 
illustrated’ by Beatty (Introduction to the Study of the Law of the Constitution, 8th ed (London: 
Macmillan, 1915) 269-270). A similar principle was articulated by the US Supreme Court in the 
context of the Civil Rights movement in Edwards v South Carolina, 372 US 229 (1963), Cox v 
Loutstana, 379 US 536 (1965); Garner v Louisiana, 368 US 157 (1961). 

26 Humphries v Connor (1864) 17 Ir CLR 1 per Fitzgerald J at 9. 

27 R v Coventry City Counci, ex p Phoenix Aviation, R v Dover Harbour Board, ex p Gilder & Sons and 
R v Associated British Ports, ex p Plymouth [1995] 3 All ER 37. Simon Brown LJ referred to the 
‘awesome implications for the rule of law’ of the City Council’s proposed ban (at 62) and to the ‘thread 
[which] runs consistently throughout all the case law: the recognition that public authorities must 
beware of surrendering to the dictates of unlawful pressure groups’ (at 62). See Lord Slynn at 140 

28 At 158. Lord Nolan was more circumspect (at 146): “The result may be seen as the acceptance by the 
courts of a victory for the violent elements in the crowds at Shoreham over the forces of law. I would 
describe it myself as an acceptance of the plain fact that there are limits to the extent to which the 
police can control unlawful violence in any given situation’ Lord Hoffmann found ‘such emotive 
phrases [as mob rule] unhelpful’ (at 150) 

29 Dicey, above n 25, using an example drawn from Beatty, stated: ‘the only justification for preventing 
the Salvationists from exercising their legal rights is the necessity of the case’ (author’s emphasis 274) 

30 Such authorities include Humphnes v Connor (1864) 17 Ir CLR 1; O’Kelly v Harvey (1883) 14 LR Ir 
105; Duncan v Jones [1936] 1 KB 218 and Jordan v Burgoyne [1963] 2 QB 744. 

31 R v The Justices of Londonderry (1891) 28 LR Ir 440 at 450. This appears to be the most appropriate 
way of resolving the apparent conflict between Beatty and the certain statements in cases such as those 
ın n 30, above (D.G.T. Williams, ‘The Principle of Beatty v Gilbanks: A Reappraisal’ in A.N. Doob 
and E L. Greenspan (eds), Perspectives in Criminal Law (Ontario: Canada Law Book Inc, 1985) 

32 At 142. 
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further assistance, but this qualification must be kept within limits. It would deprive 
the principle in Beatty of any real substance if the police could always provide 
insufficient officers and then argue that arresting the law-abiding minority was their 
only option. Rather, the policy should be under a prima facie duty to provide 
sufficient resources to ensure that the lawful activity can be protected from illegal 
interference. To quote again from O’Brien J in the Londonderry Justices case: 


If danger arises from the exercise of lawful rights resulting in a breach of the peace, the 
remedy is the presence of sufficient force to prevent that result, not the legal condemnation 
of those who exercise those mghts.?? 


At this point, a further qualification of the general principle in Beatty needs to be 
entered. The law cannot reasonably require that a police force should provide 
sufficient resources to protect all those who are engaged in lawful activity from 
unlawful interference. The police have other jobs to do than to keep the peace, 
although it remains highly plausible to argue that this is the principal justification 
for their existence.” Inevitably, senior police officers will have to make decisions 
about the allocation of their necessarily limited resources and, when doing so, the 
length of the operation is likely to be one relevant consideration. While it may be 
reasonable to expect the police to provide, say, two hundred officers for an 
important one-off demonstration, a continuous protest which has already lasted two 
months and may go on indefinitely presents different considerations. This has long 
been recognised. For example, in R v Carlile °° the defendant was charged with the 
offence of public nuisance for displaying certain effigies above his shop which 
attracted a large crowd of onlookers who, in turn, obstructed normal passage on the 
highway. Carlile sought to defend himself in part by reference to other examples of 
conduct which undoubtedly constituted an obstruction, but which were tolerated by 
the authorities. In relation to one of his examples, Park J stated: 


The defendant has also observed upon the Lord Mayor’s Day; however, that is but one day 
in the year; and if, instead of that, the Lord Mayor’s Day lasted from October to December, I 
should say it ought to be put a stop to.3® 


The courts have acknowledged the drain which certain events can place on 
police resources by accepting that the police may legitimately require a contribu- 
tion to the costs of providing sufficient law enforcement officers for certain events 
where the organisers feel that special police services are required. Thus the Court 
of Appeal has affirmed in Harris?’ that a football club can be required to pay for 
the police officers which it had previously agreed should be on duty inside its 
ground during home games. However, this principle cannot be allowed to 
compromise the 


absolute and unconditional obligation binding the police authorities to take all steps which 
appear to them to be necessary for keeping the peace, for preventing crime, or for protecting 
property from criminal injury’.°8 


33 n 31, above, at 450. See also the judgment of Lord Denning MR in Verrall v Great Yarmouth Borough 
Council [1981] QB 202. There ıs a parallel with the EC law argument in the Advocate General’s 
Opinion ın Case 231/83 Cullet v Centre Leclerc Toulouse [1985] ECR 305. 

34 See A.T.H. Smith, Offences Against Public Order (London: Sweet and Maxwell, 1987) 16-20, 174- 
176. 

35 6 Car & P at 649; 172 ER 1397 (1834). 

36 tbid at 1403. 

37 Harris v Sheffield United Football Club Ltd [1988] 1 QB 77. The power of the police to charge for 
special services has been affirmed by statute and is now contained the s 25 of the Police Act 1996. See 
S. Weathenll, ‘Buying Special Police Services’ [1988] PL 106. 

38 Glasbrook Bros Ltd v Glamorgan County Council [1925] AC 270 at 277 per Viscount Cave LC. 
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The question of whether particular police services can be regarded as special (and 
hence falling outside the above duty) depends on a number of factors, some of 
which were mentioned in the Harris decision. They include whether the police are 
present on private premises, whether any violence has occurred or is likely to 
occur, the character of the event (that is, whether it is of a public or a private 
nature), whether it is likely to be repeated and whether the demands of the situation 
can be met from ordinary police resources. Applying those criteria to the ITF case, 
it is unlikely that what was provided would be treated as special police services. 
Although the shipments were not for a public purpose and were likely to place an 
on-going strain on police resources which could not be met from existing 
manpower, they nevertheless occurred in a public place (the highway), had led to 
violence in the past and were likely to do so again. Among these factors, the 
primacy of the police’s duty to preserve the peace must be retained. If the police 
could invariably charge a fee for the provision of sufficient resources to protect 
those engaged in lawful activity from the harm that their conduct might provoke, 
they would be penalising those whose actions, and perhaps views, were the most 
controversial.9 

A further factor to which the police should have regard is the social value of the 
lawful activity and, perhaps, the motives of those who are engaged in it as well as 
those of the demonstrators who oppose it. Where the lawful activity has a 
communicative content and, especially where the message relates to matters of 
political concern, traditional free speech theory would suggest that the conduct 
should be entitled to the law’s highest protection. Conversely, where the activity is 
one which communicates no meaningful message and where the motives of those 
engaged in it are commercial or self-interested, it may be legitimate to impose 
greater limitations on its exercise. Any classification of types of speech or the 
motives of speakers risks arbitrariness, but such distinctions are an accepted part of 
the jurisprudence of domestic courts and the European Court of Human Rights.” 
The commercial nature of the activity influenced some members of the House of 
Lords in the present case. For example, Lord Cooke described the ITF’s needs as 
‘purely commercial’ and re-defined its claim as in effect ‘asking the public to 
subsidise it [ITF] to a total extent of more than £7m a year in order to enable it to 
make a private profit’.4! Even the Court of Justice has recognised that the pursuit of 
economic rights is not unqualified. In Keck *® the Court signalled its distaste of ‘the 
increasing tendency of traders’ to invoke Article 30 ‘as a means of challenging any 
rules whose effect is to limit their commercial freedom even where such rules are 


39 A municipal ordinance authorising permit fees for parades, demonstrations and marches up to a 
maximum of $1,000 in part to defray the anticipated costs of maintaining public order was recently 
held to be in violation of the First Amendment by the US Supreme Court in Forsyth County, Georgia 
v The Nationalist Movement, 505 US 123, 120 L Ed 2d 101 (1992). See also Terminiello v Chicago, 
337 US 1 (1949) where the Supreme Court invalidated a regulatory statute that punished speech that 
stirs the public to anger or invited dispute. At p 4, Douglas J said that: “[a] function of free speech 
under our system of government is to invite dispute. It may indeed serve its best purpose when it 
induces a condition of unrest, creates dissatisfaction with conditions as they are, or even stirs people 
to anger.’ 

40 For a domestic example, see Derbyshire County Council v Tunes Newspapers [1993] AC 534 cf 
Reynolds v Times Newspapers [1999] 3 WLR 1010. For the European Court of Human Rights, see 
Lingens v Austria 8 EHRR 407 para 42; Barfod v Denmark 13 EHRR 493 (on Article 10) and 
Rassemblement Jurassien & Unite Jurassienne v Switzerland 17 DR 93, 119 (1979) (a decision of the 
Commission on Article 11). 

41 At 159. 

42 Joined Cases C-267/91 and C-268/91 Keck and Mithouard [1993] ECR 1-6097 
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not aimed at products from other Member States’. Lord Slynn registered these 
concerns in ITF. He said:** 


In the light of Article 36 (new Article 30) it is not open to ITF to say, as they at times seem 
to be saying, that they had an absolute right to export animals on seven days a week and 
there is no suggestion that with such a short Channel crossing their claim was necessarily 
limited to one sailing a day. 


It would be misleading to suggest that, even as a matter of domestic law, there is 
universal agreement among courts or commentators that Beatty provides an 
appropriate starting-point.*° In Duncan v Jones,*® Lord Hewart CJ distinguished ‘the 
somewhat unsatisfactory case of Beatty v Gilbanks’ which has also been the object 
of criticism in a number of common law jurisdictions. Astonishingly, in ex p 
Phoenix Aviation, which mirrors many of its premises, Beatty was not cited.4” ITF 
thus presented the House of Lords with its first opportunity to comment on a 
decision which, despite its longevity, still possesses the authority of only an ex 
tempore judgment of the Divisional Court.*® Unfortunately, the House chose rather 
to avoid the issue. Of the three reasoned speeches, only two mention Beatty.*? Lord 
Hoffmann distinguishes it on the basis that ITF’s application for judicial review did 
not explicitly complain of any orders by the Chief Constable that lorries attempting 
to approach the port would be turned back and their drivers arrested if they refused 
to comply. There was a dispute of fact as to whether any such instruction was given 


43 Para 14. It therefore famously ruled that certain non-discriminatory, national selling arrangements 
which applied to all affected traders ın the territory and did not umpede access to the market did not 
breach Article 30 (new Article 28). See also AG Tesauro’s Opinion in Case C-292/92 Hunermund v | 
Landesapothkerkammer Baden-Wurtemberg [1993] ECR I-6787, para 28. 

44 At 146. At 136 Lord Slynn recognised that neither the rights of the traders nor those of the protesters 
were absolute. 

45 Many of the criticisms of Beatty are discussed ın M. Supperstone, Brownlie’s Law of Public Order and 
National Security, 2nd ed, (London, Butterworths 1981) 125-130. This approach is, however, 
consistent with existing Strasbourg jurisprudence which accords the state parties a substantial margin of 
appreciation in relation to the decisions of the police and other authorities in public order situations 
(Christians against Racism and Facism v UK 21 DR 138 at 148 (1980); Platform ‘Artze fur das Leben’ 
v Austria 44 DR 65 at 74 (1985)). The Court has recently emphasised that the police must take into 
account Convention rights to freedom of expression and freedom of assembly when exercising their 
discretion (Steel v UK [1998] Crim LR 893). See H. Fenwick, ‘The Right to Protest, the Human Rights 
Act and the Margin of Appreciation’ (1999) 62 MLR 491 and D. Feldman, ‘Protest and Tolerance: 
Legal Values and the Control of Public-Order Policing’ in R Cohen-Almagor (ed), Liberal Democracy 
and the Limits of Tolerance (Ann Arbor, Michigan: Michigan University Press, 1998). See now 
Redmond-Bate v DPP, The Times, 28 July 1999. 

46 See above n 30. 

47 However, Simon Brown LJ did state that neither Duncan v Jones nor R v University of Liverpool, ex 
parte Caesar-Gordon [1991] 1 QB 124 involved ‘any very penetrating analysis of the legal principles 
in play and both may be regarded as dealing essentially with short-term public order problems’ (at 59) 
In ex parte Caesar-Gordon the Divisional Court had accepted that the risk of disorder on the campus 
and among the university’s members might have provided a valid reason for banning a meeting in the 
context of s 43 of the Education (No 2) Act 1986. Beatty was, however, cited with approval by Lord 
Denning MR in Hubbard v Pitt [1976] 1 QB 142, by Megarry VC in Howard E Perry & Co Ltd v 
British Railways Board [1980] 1 WLR 1375; and in Hirst v Chief Constable of West Yorkshire (1986) 
85 Cr App R 143 per Otton J. 

48 At the time at which the case was decided, there was no appeal from a decision of the Divisional Court 
on appeal from magistrates. 

49 Lord Cooke of Thorndon did not mention Beatty in his speech; Lord Nolan agreed with Lord Slynn and 
Lord Hope of Craighead agreed with Lords Slynn and Hoffmann on the domestic law issue and with 
just the former on the Community law issue. Beatty was cited, but not referred to, ın the Divisional 
Court. A similar argument to that of Lords Slynn and Hoffman was accepted in the Court of Appeal, 
although Kennedy LJ acknowledged that the argument based on Beatty ‘could be a powerful one if 
those [e the decisions to turn back the lorries] were the decisions central to this case, but they are not’ 
({1998] QB 477 at 493). 
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by the Chief Constable,°° but it was clear that, even if it was, no-one was arrested on 
this ground. Lord Slynn similarly denied that Beatty was in issue as the proceedings 
did not relate to a prosecution of lorry drivers for failing to turn back when instructed 
and because the police direction was not raised as a separate head in the application 
for review. Although Lord Slynn did refer to Beatty as ‘that important case’ and he 
approved of the qualification to it in cases of necessity referred to above,>! it is 
disappointing that the House did not provide more and clearer guidance on an issue 
which has divided commentators and inferior courts for so long.>? 


3. Proportionality and reasonableness 


In our previous article we sought to explain why judicial review in domestic law of 
the decisions of senior police officers concerning the allocation of their resources 
was unlikely to be successful.” We argued that reviewing courts are prone to defer 
to the original decision-maker where the determination has resource implications 
and where local policing needs are relevant. Unsurprisingly, the House of Lords 
agreed with the decisions of the inferior courts on this issue and dismissed that part 
of ITF’s challenge which was based on Wednesbury unreasonableness.4 

This approach has also received endorsement from the Court of Justice in 
Commission v France where the Court recognised the difficulties facing organisa- 
tions such as the police.°> It said: 


33. In the latter context, the Member States, which retain exclusive competence as regards 
the maintenance of public order and the safeguarding of internal security, unquestionably 
enjoy a margin of discretion in determining what measures are most appropriate to eliminate 
barriers to the importation of products in a given situation. 


34. It is therefore not for the Community institutions to act in place of the Member States 
and to prescribe for them the measures which they must adopt and effectively apply in order 
to safeguard the free movement of goods on their territories. 


The Court, taking due account of this discretion can only verify ‘whether the 
Member State concerned had adopted appropriate measures for ensuring the free 
movement of goods’.*© The control of the Court of Justice was therefore residual 
and sanction was available only in cases involving ‘manifest and persistent 
failure’.-’ Lord Slynn took account of these considerations when applying the 
Article 36 (new Article 30) derogations in ITF. He gave a broad definition of 
public policy, broader than any articulation to date by the Court of Justice.58 He 


50 cf the Divisional Court discussed above, n 2 

51 nn 29—30, above and associated text. 

52 It 1s also somewhat surprising given that appellate courts have recently appeared to be especially 
receptive to arguments based on the exercise of fundamental rights (DPP v Jones [1999] 2 WLR 625; R 
v DPP, ex p Kebilene and Others [1999] 3 WLR 972; Reynolds v Times Newspapers, see above n 40) 

53 n 1 above, 397-402. 

54 The resource implications of the decision and its likely impact on other areas of police operations were 
referred to by Lord Slynn (139-140); Lord Nolan (146); Lord Hoffmann (148-149) and Lord Cooke 
(158-159). 

55 Para 52 

56 Para 35. 

57 Para 65. See n 11, above. 

58 Although AG van Themaat ın Case 231/83 Cullet v Centre Leclerc Toulouse [1985] ECR 305, 312 had 
said ın the case of interest groups interfering with free movement of goods ‘the concept of public policy 
requires . effective action on the part of the authorities to deal with such disturbances’ The Court 
merely said that ‘the French government has not shown that ıt would be unable, using the means at its 
disposal, to deal with the consequences . . upon public order and security’ (para 33). 
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said that quantitative restrictions ‘justified on grounds of public policy include not 
just situations where there is something inherently bad about the activity itself 
which justifies the restriction but also where the broader requirements of public 
policy, here the maintenance of public order,’ justify steps being taken which so 
long as proportionate may have a restrictive effect.’ The House of Lords accepted 
in ITF that the Chief Constable of Sussex had carried out this exercise effectively. 

Although the claim was rejected, ITF provided the House of Lords with the 
opportunity to analyse the relationship between proportionality and unreasonable- 
ness.°! English judges have frequently revealed a degree of hostility to the concept of 
proportionality regarding it as requiring them to express a view on the merits of the 
case, or at least get closer to doing so, than the traditional distinction between appeal 
and review would suggest is constitutionally proper. When considering the relevant 
tests in the abstract this is understandable. Wednesbury unreasonableness requires a 
high degree of irrationality: a decision which is ‘so unreasonable that no reasonable 
authority could ever have come to it’ or ‘so outrageous in its defiance of logic or of 
accepted moral standards that no sensible person who had applied his mind to the 
question to be decided could have arrived at it’; in short, that the decision-maker has 
‘taken leave of his senses’.® In contrast, proportionality has been defined in the 
context of the free movement of goods as requiring the respondent: 


to adduce factual evidence (1) to identify the various mischiefs which the challenged 
restrictive measures were intended to prevent, (2) to show that those mischiefs could not 
have equally effectively been cured by other measures less restrictive of trade, and (3) to 
show that the measures were not disproporhonately severe having regard to the gravity of 
the mischiefs against which they were directed. 


Thus formulated, review on the ground of proportionality does appear to require 
much closer judicial scrutiny of the impugned decision. Not surprisingly, then, 
proportionality has often been confined in English administrative law to operating 
as an aspect of the Wednesbury unreasonableness.™ In other words, only when the 


59 Reflecting the French ‘ordre public’ See also Advocate General Lenz’ Opinion and para 56 of the 
judgment in Case C-265/95 Commission v France [1997] ECR I-6959 and Jarvis (1998) 35 CMLRev 
1371, 1381. 

60 143. 

61 On proportionality as a ground of judicial review in English law, S. de Smith, H. Woolf and J. Jowell, 
Judicial Review of Administrative Action, 5th ed, (London: Sweet and Maxwell, 1995) 593-607; 
H.W.R. Wade and C.F. Forsyth, Administrative Law, 7th ed, (Oxford: OUP, 1994); P. Craig, 
Administrative Law (London: Sweet and Maxwell, 1994) 411-421. For accounts of the debates, see S. 
Boyron, “Proportionality in English Administrative Law: A Faulty Translation?’ (1992) 12 OJLS 237; 
G. de Búrca, “The Principle of Proportionality and its Application in EC Law’ (1993) 13 YBEL 105 
and ‘Proportionality and Wednesbury Unreasonableness: The Influence of European Legal Concepts on 
UK Law’ [1997] EPL 561; D. Wyatt, ‘European Community Law and Public Law in the UK’ ın B. 
Markesinis (ed), The Gradual Convergence (Oxford: OUP, 1994); E. Ellis (ed), The Principle of 
Proportionality in the Laws of Europe (Oxford: Hart, 1999) 

62 Respectively, Wednesbury, per Lord Greene MR at 230; Council of Civil Service Unions v Minister for 
the Civil Service [1985] AC 374, per Lord Diplock at 410 and Nottinghamshire County Council v 
Secretary of State for the Environment [1986] AC 240, per Lord Scarman at 247. 

63 Lord Diplock in R v Goldstein [1983] 1 WLR 151 at 154. Proportionality is regarded as one of the 
general principles of law developed by the ECJ (J Schwarze, European Administrative Law (London: 
Sweet & Maxwell, 1992)). It now finds expression in Article 3b(3) (new Article 5(3)) of the Treaty of 
Rome (as inserted by the Treaty of European Union) which states: ‘Any action by the Community shall 
not go beyond what is necessary to achieve the objectives of this Treaty’. See also T Tridimas, The 
General Principles of EC Law (Oxford: OUP, 1999), chaps 3 and 4; and N. Emiliou, The Principle of 
Proportionality in European Law: A Comparative Study (London. Kluwer, 1996). 

64 R v Brent LBC, ex parte Assegat (1987) 151 LGR 891; R v Secretary of State for Transport, ex parte 
Pegasus Holdings (London) Ltd [1988] 1 WLR 990; R v General Medical Council, ex parte Colman 
[1989] 1 Admin LR 469; R v Secretary of State for Health, ex parte US Tobacco International Inc [1992] 
QB 353; R v Secretary of State for the Home Department, ex parte Hargreaves [1997] 1 WLR 906. 
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decision is so disproportionate as to be beyond the range of reasonable responses 
open to the decision-maker, will it be made out. For example, in R v Secretary of 
State for the Home Department, ex parte Brind Lord Lowry held that there could 
‘be very little room for judges to operate an independent judicial review 
proportionality doctrine in the space which is left between the conventional 
judicial review doctrine and the admittedly forbidden appellate approach’.© 

This is not to say that proportionality as an independent principle plays no part in 
English public law. The doctrine operates explicitly in a number of spheres 
including when assessing the meetness of judicial punishments or administrative 
penalties% and, of course, as a matter of European Community law.® In addition, 
some commentators argue that a number of decisions which are explicitly based on 
other grounds of judicial review in fact reveal that the courts have been engaged in 
precisely the kind of balancing exercise required by proportionality for some 
time.®8 Moreover, it is difficult to see how the courts will be able to avoid applying 
proportionality when the Human Rights Act 1998 enters into force. However, 
none of these developments alone provides sufficient justification for the general 
adoption of proportionality as an independent ground of judicial review, if such 
adoption genuinely would involve a re-orientation of the relationship between the 
courts and executive. 7° 


65 [1991] 1 AC 696 at 767. It 1s not argued here that Lord Lowry’s views represented those of the House 
or even a majority of 1ts members. Lord Ackner adopts a similar position (762-3), but Lord Bridge 
engages in a form of balancing of interests (748-9) and Lord Templeman explicitly applies the method 
of the Strasbourg court (750-1). 

66 R v Barnsley MBC, ex parte Hook [1976] 1 WLR 1052; R v Warwick Crown Court, ex parte Smalley 
[1987] 1 WLR 237; R v Secretary of State for the Home Department, ex parte Handscomb (1988) 86 Cr 
App R 59; R v Highbury Magistrates’ Court, ex parte Uchendu 158 JP 409; R v Manchester 
Metropolitan University, ex parte Nolan [1994] ELR 380; R v Secretary of State for the Home 
Department, ex parte Stafford [1998] 3 WLR 372. 

67 R v Intervention Board for Agricultural Produce, ex parte ED & F Man (Sugar) Ltd [1986] 2 All ER 
115, R v Minister of Agriculture, Fisheries and Food, ex parte Roberts [1990] 1 CMLR 555. 

68 J. Jowell and A. Lester, ‘Beyond Wednesbury: Substantive Principles of Judicial Review’ [1987] PL 
369, citing Wheeler v Leicester City Council [1985] AC 1054 and Bromley LBC v Greater London 
Council [1983] 1 AC 768 and J Jowell, ‘Proportionality: Neither Novel Nor Dangerous’ in J. Jowell 
and D. Oliver (eds), New Directions in Judicial Review (London: Stevens, 1988). M. Hunt cites the 
Court of Appeal decision in R v Secretary of State for the Home Department, ex parte Leech (No 2) 
[1994] QB 198 as another illustration: Using Human Rights Law ın English Courts (Oxford: Hart 
Publishing, 1997), at 220. 

69 The concept of proportionality 1s an established part of the jurisprudence of the European Court of 
Human Rights when assessing whether restrictions on rights contained in the Convention are ‘necessary 
in a democratic society’ (Sunday Times v United Kingdom 2 EHRR 245 (1979)). See M. Eissen, “The 
Principle of Proportionality ın the Case-Law of the European Court of Human Rights’ in R St. J. 
MacDonald, F. Matscher and H. Petzold (eds), The European System for the Protection of Human 
Rights (Dordrecht Martinus Nijhoff-Dordrecht, 1993). English courts will be obliged by s 2 of the 
HRA 1998 to have regard to, but not necessanly to follow, the decisions of the Strasbourg organs 
where relevant (M. Taggart, “Tugging on Superman’s Cape: Lessons from Experience with the New 
Zealand Bull of Rights Act 1990’ in Cambridge Centre for Public Law, Constitutional Reform in the 
United Kingdom: Practice and Principles (Oxford: Hart Publishing, 1998) and D Feldman, 
*Proportionality and the Human Rights Act 1998 in E Ells (ed), The Principle of Proportionality in 
the Laws of Europe (Oxford: Hart Publishing, 1999). 

70 The adoption of proportionality as a matter of EC and Convention law has the direct support of Parliament 
in the European Communities Act 1972 and the Human Rights Act 1998 (see Lord Irvine of Lairg, QC, 
‘Judges and Decision-Makers: The Theory and Practice of Wednesbury Review’ [1996] PL 59). Some 
judges have accepted that concepts of EC public law should influence domestic law outside the areas of its 
direct application: Neill LJ in R v Secretary of State for the Environment, ex parte National and Local 
Government Officers Association (NALGO), (1993) 5 Admin LR 785 and Sedley J in R v Secretary of State 
for the Home Department, ex parte McQuillan [1995] 4 All ER 400. However, this view is not universally 
shared and others feel the spheres of domestic and European public law must remain separate (Laws Jin R 
v Secretary of State for the Environment, ex parte Oldham MBC [1996] TLR 728 and R v Ministry of 
Agriculture, Fisheries and Food, ex parte First City Trading [1997] 1 CMLR 250). To review the penalty 
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Some judges have attempted to deal with the problem in a different way: by 
minimising the distinction between Wednesbury and proportionality.7! An 
important part of this argument is to emphasise that both grounds of review 
operate on a sliding scale of intensity. This is certainly true. For example in R v 
Ministry of Defence, ex parte Smith, Sir Thomas Bingham MR stated that the 
Wednesbury ‘test itself is sufficiently flexible to cover all situations’. He continued 


The more substantial the interference with human rights, the more the court will require by 
way of justification before it ıs satisfied that the decision is reasonable ... [whereas] [t]he 
greater the policy content of a decision, and the more remote the subject matter from 
ordinary judicial experience, the more hesitant the court must necessarily be in holding a 
decision to be irrational. ”? 


It is also the case that proportionality has been applied with varying degrees of 
rigour by the European Court of Justice. As de Búrca puts it: 


the way the proportionality principle is applied by the Court of Justice covers a spectrum 
ranging from a very deferential approach to quite a rigorous and searching examination of 
the justification for a measure which has been challenged.7? 


Thus the approach of the ECJ to legislative determinations by Community organs 
which involve a balancing of policy considerations often approximates more to 
Wednesbury review or a requirement of ‘manifest inappropriateness’; whereas 
review of the action of Member States, especially where their action violates one of 
the fundamental freedoms protected by the Treaty, is more searching.”4 

The House of Lords in ITF emphasised the flexibility of the two standards and 
stated that either or both would be likely to produce the same result on the facts. 
Hence Lord Slynn, while accepting that the standards were different, held that ‘the 
distinction between the two tests in practice is in any event much less than is 
sometimes suggested’.’> The approach of the House is thus familiar, but still 
unsatisfactory. That the result produced by the application of Wednesbury or 
proportionality may in certain circumstances be the same ought not to disguise the 
fact that a fundamentally different exercise is going on in the nature of the balance 


imposed by an administrative authority on the ground of proportionality may just be another way of 
phrasing Wednesbury review and does not require the court to substitute its judgment on the ments of 
whether or even how much to punish; it simply sets an outer limit to the latter. 

71 Lord Hoffmann, ‘A Sense of Proportion’ in M. Andenas and F. Jacobs, European Community Law in 
English Courts (Oxford: OUP, 1998) and ‘The Influence of the European Principle of Proportionality 
upon UK Law’ in E. Ellis (ed), The Principle of Proportionality in the Laws of Europe, n 63 above. See 
also his judgment as Hoffmann J in Stoke-on-Trent City Council v B & Q Ltd [1991] Ch 48. R v 
Secretary of State for Health, ex parte RP Scherer Ltd (1996) 32 BMLR 12. 

72 [1996] QB 517, at 554 and 557 On the nature of Wednesbury in rights cases see Lord Browne- 
Wilkinson: “The Infiltration of a Bill of Rights’ [1992] PL 397; Sir John Laws: ‘Is the High Court the 
Guardian of Fundamental Constitutional Rights?’ [1993] PL 59; Sir Stephen Sedley: ‘Human Rights: a 
Twenty-First Century Agenda’ [1995] PL 386; Sir John Laws: ‘Wednesbury’ in C.F. Forsyth and I. 
Hare, The Golden Metwand and the Crooked Cord: Public Law Essays in Honour of Sir William Wade 
QC (Oxford: OUP, 1998) and Hunt, n 68 above, 216-221. 

73 “The Principle of Proportionality and its Application in EC Law’, n 61, above, at 111. Schwarze calls 
proportionality ‘an extremely variable principle of review’, n 63, above, at 864. But see F.G. Jacobs: 
‘Recent Developments in the Principle of Proportionality in EC Law’ in E. Ellis (ed), The Principle of 
Proportionality in the Laws of Europe, n 61 above and ‘Public Law — the Impact of Europe’ [1999] PL 
232. There is, of course, an unherent element of flexibility in the nature of standards of judicial review 
expressed at this level of generality. 

74 An example of the former is Case C-331/88 R v Minister for Agriculture, Fisheries and Food, ex parte 
Fedesa [1990] ECR 4023 and Case C-84/94 UK v EU Council (Working Time) [1996] ECR J-5755, and 
of the latter, Case 5/88 Wachauf v Germany [1989] ECR 2609. Further examples are to be found in 
Schwarze, n 61, above, at 708-853. 

75 Lord Slynn at 145 and Lord Cooke at 157. Kennedy LJ reached the same conclusion in the Court of 
Appeal, n 1 above, at 495. 
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being struck. First, proportionality requires the court to be much more explicit 
about the nature of the competing interests at stake than does Wednesbury. It is not 
enough to state that there are arguments on both sides; the court must identify the 
interests and then attach weight to them. For example, the monolithic trigger to 
stricter scrutiny which applies as a matter of domestic law where human rights 
issues are raised is much less subtle than the approach dictated by proportionality. 
To acknowledge that a question has fundamental rights implications is only the 
beginning of the inquiry when applying proportionality. The court must go on to 
ask itself a series of further questions, including how important is the public 
interest which the measure seeks to advance, how significant is the individual right 
which the measure violates and what is the extent of the infringement.’° 

Secondly, although the result reached by the application of either test may be the 
same in some cases, the level of scrutiny under proportionality, as properly 
applied, will invariably be more intense. Of Wednesbury, it was plausible for Lord 
Hailsham of St Marylebone LC to state: 


Two reasonable [persons] can perfectly reasonably come to opposite conclusions on the 
same set of facts without forfeiting their title to be regarded as reasonable. ”? 


Yet a crucial part of the method of proportionality when being applied to 
infringements of fundamental rights is that the decision may be found to be 
disproportionate unless it adopts the course of action which minimises the 
interference with the protected interest.’ The decision of the European Court of 
Human Rights in Smith and Grady v UR ” reinforces this distinction. In addition to 
finding a breach of the applicants’ rights to privacy under Article 8 of the 
Convention, the Court found that the applicants had been deprived of an effective 
remedy before a national authority in the domestic proceedings. It said: 


The threshold at which the High Court and the Court of Appeal could find the Ministry of 
Defence policy irrational was placed so high that it effectively excluded any consideration 
by the domestic courts of the question of whether the interference with the applicants’ rights 
answered a pressing social need or was proportionate to the national security and public 
order aims pursued.°4 


Moreover, as the quotation from R v Goldstein makes clear,®! it is the public 
authority which bears the burden of establishing that their action is proportionate 
once its impact on a protected right has been established.®2 

The final difficulty with attempts to conflate Wednesbury unreasonableness and 
proportionality is that on the one hand it may lead the courts to fail to fulfil their 
obligations in certain areas and to exceed the proper limits of their constitutional 
role on the other. An example of the former is provided by the B & Q case in 


76 It is only fair to say that Lord Slynn in his speech did set out the competing interests which the Chief 
Constable had to balance, but he was the only member of the House who did. 

77 In re W (An Infant) [1971] AC 682, at 700. 

78 ITF had argued that the Chief Constable had to show that there was no other course open to him that 
would have had less restrictive effect on nghts under Article 34 (new Article 29) (at 143). The House of 
Lords rejected this level of scrutiny. 

79 Applications 33985/96 and 33986/96 [1999] IRLR 734. 

80 Para. 138. The decision of the Court of Appeal referred to 1s that cited at n 72 above 

81 See above n 63. 

82 In contrast, it has been said of Wednesbury that the applicant bears the burden of establishing 
unreasonableness (R v Birmingham City Council, ex parte O [1983] 1 AC 578, at 597). 

83 If ıt ıs sought to justify the adoption of proportionality as an independent ground of judicial review in 
all areas, this position must be justified in principled and normative terms as P. Craig seeks to do in 
“Unreasonableness and Proportionality in UK Law’ in E. Ellis (ed), The Principle of Proportionality in 
the Laws of Europe, n 61 above. 


© The Modern Law Review Limited 2000 593 


The Modern Law Review [Vol. 63 


which Hoffmann J, as he then was, purported to apply the proportionality test to the 
justification for Sunday trading restrictions. 


In my judgment it is not my function to carry out the balancing exercise or to form my own 
view on whether the legislative objective could be achieved by other means ... The duty of 
the court is only to inquire whether the compromise adopted by the United Kingdom 
Parliament, so far as ıt affects Community trade, is one which a reasonable legislature could 
have reached.*4 


This translation of the proportionality test provoked the following comment from 
the Advocate General when the case was referred to the Court of Justice after an 
appeal to the House of Lords: 


In my view the national court may not automatically accept the view of the national 
legislature or limit itself to deciding whether the national legislature, in the light of the 
proportionality requirement, could reasonably have adopted the legislative provisions in 
question. 


This criticism is surely justified. English courts are bound by the decisions of the 
ECJ as a result of primary legislation and a failure on their part, if sufficiently 
serious, could expose the United Kingdom to liability in damages.® 

The other fear which may arise from the running together of the two standards of 
review is that English courts may be tempted to apply proportionality in cases 
where there is no legislative or principled justification for this expansion in the 
judicial role. If appellate courts appear to assimilate the two standards of review, 
lower courts may come to apply the stricter test associated with proportionality to 
cases where less intrusive Wednesbury unreasonableness review is more 
appropriate. 


4. Conclusions 


Although the House of Lords reached an appropriate solution to the issues 
presented in the appeal in ITF, it did so in a manner which reveals a number of 
unsatisfactory aspects of existing doctrine and judicial method. The courts are 
placed in an invidious position when different legal orders to which they are 
subject require them to prioritise varying activities in an inconsistent manner. The 
present facts provide an illustration. From the perspective of civil and political 
rights, which is essentially that of the European Convention and the Human Rights 
Act, the commercial activity of the exporters is of less value than the opposition to 
the trade mounted as a matter of principle by the protesters; yet from the 
perspective of economic rights, essentially that of the European Community legal 
order,®’ ITF’s commercial activity was entitled to the highest degree of legal 
protection because it involved conduct at the core of that guaranteed by the Treaty. 
As a matter of legal hierarchy, it is clear where the duty of the court lies, but the 
process of judicial decision-making is complicated by the overlap.®8 It is also 





84 n 71 above, at 69 

85 Opinion of Advocate General Van Gerven, at 939. 

86 S 3 of the European Communities Act 1972 requires English courts to follow the decisions of the ECJ 
and that court has held that judicial organs of the state may incur liability for breaches of community 
law in certain circumstances (Case C-46 and 48/93 Brasserie du Pécheur and Factortame [1996] ECR 
I-2617; [1996] 1 CMLR 889, noted (1996) 21 ELRev 399, (1997) 33 CMLRev 635). 

87 Subject to the observations made at n 41-44 above and associated text. 

88 Another case which illustrates some of the problems presented by the overlap between Community law 
and the ECHR 1s Matthews v United Kingdom, The Tunes, 3 March 1999. 
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unsatisfactory that the extent of an individual’s rights to protest may vary 
depending on whether the business one objects to is for export. This lack of clarity 
will also have a significant impact on the police who have to exercise a complex 
web of powers in contexts where varying values must be applied to the activities 
with which they are confronted. 

A final problem highlighted by the appeal is the perennial one where legal 
doctrines are transplanted from their home soil.8? The House of Lords has revealed 
that it prefers to assimilate national law to Community principles like proportion- 
ality in an incremental manner, by stressing the similarities between this principle 
and existing- grounds of judicial review. This is an unsatisfactory method, 
particularly from a court at the apex of the judicial hierarchy. Whatever the merits 
of the principle of proportionality, its ramifications for existing doctrine and of 
constitutional perceptions of the judicial role must be rendered explicit if English 
law on the subject is to develop in a predictable, rational and principled manner. 


M v H and Same-Sex Spousal Benefits 


Emma Hitchings* 


Mv HH’ concerned the definition of ‘spouse’ in section 29 of Ontario’s Family Law 
Act 1990.* The two questions at issue were first whether the definition infringed 
the right to equality under section 15(1)° of the Canadian Charter of Rights and 
Freedoms“ and secondly, if so, whether this infringement could be justified under 
section 1 which permits limited, reasonable abrogation of rights and freedoms?° 


89 There is always a risk that judicial techniques will lose their meaning when transplanted from their 
original context. A hint of this is already visible in the frequency with which English judges refer to the 
concept of the ‘margin of appreciation’, a concept whose relevance to domestic adjudication is 
uncertain. T. Jones, “The Devaluation of Human Rights under the European Convention’ [1995] PL 
430; Sir John Laws in the Golden Metwand and the Crooked Cord n 72 above; D Pannick, ‘Principles 
of interpretation of Convention rights under the Human Rights Act and the discretionary area of 

Judgment’ [1998] PL 545; N. Lavender, “The Problem of the Margin of Appreciation’ [1997] EHRLR 
380 and R. Singh, M. Hunt and M. Demetriou, ‘Is there a Role for the ‘Margin of Appreciation’ in 
National Law after the Human Rights Act?’ [1999] EHRLR 15 See also R v Stratford Justices, ex 
parte Imbert (1999) 163 JP 693 and ex parte Kebilene, above n 52, per Lord Hope of Craighead. 


* Cardiff Law School. 
Thanks to Derek Morgan, Gillian Douglas, Allan Hutchinson and the anonymous referee for helpful 
comments on earlier drafts. 


1 The Attorney General for Ontario v M and H and Others [1999] 171 DLR (4th) 577. 

2 Family Law Act, RSO 1990 [hereafter referred to as FLA]. 

3 s 15(1) provides that: ‘Every individual ıs equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination based on race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability’. 

4 Part 1 of the Constitution Act 1982, being Sched B to the Canada Act 1982 (UK), [hereafter referred to 
as the Charter]. 

5 s 1 of the Charter, ‘... guarantees the rights and freedoms set out in it subject only to such reasonable 
limits prescribed by law as can be demonstrably justified in a free and democratic society’. 
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M v H is an important case, not only for its constitutional implications within 
Canada, relating to s15(1) and s1 of the Charter, but with regard to wider concerns: 
The symbolic implications, gay and lesbian rights questions and family law issues 
are considerable. Every Supreme Court Justice accepted that same-sex couples are 
capable of forming ‘enduring relationships of love and support’ and that the 
individuals within these relationships are no ‘less deserving of respect’.° There is 
nothing muted about these sentiments, the reasoning in M v H is noteworthy for the 
court’s sympathetic style of expression, adding a layer of legitimacy to the status of 
same-sex couples. This note focuses on these wider issues raised in the case, whilst 
addressing the interpretation of equality rights. In examining these concerns, it will 
prove useful to draw a comparison with the recent British “gay rights’ case of 
Fitzpatrick v Sterling Housing Association.’ 

Fitzpatrick concerned a surviving same-sex partner applying for succession 
rights to his deceased partner’s tenancy under the Rent Act 1977. The two 
questions at issue were first, whether the appellant’s position could be interpreted 
as a ‘person who was living with the original tenant as his or her wife or husband’, 
or alternatively, whether the appellant be classed as a ‘member of the original 
tenant’s family.” Fitzpatrick was successful under the second heading by a three to 
two majority in the House of Lords, but his claim under the first heading was 
unanimously rejected. 

In 1982, when the Charter of Rights and Freedoms was incorporated into the 
revised Canadian Constitution, discrimination on the basis of sexual orientation 
was not recognised. Jt was not until May 1995 that the Supreme Court of Canada 
unanimously determined that sexual orientation was an analogous ground to those 
enumerated in section 15(1) of the Charter.’° Section 52(1) provides that the 
Constitution is the supreme law of Canada which enables courts to sever from 
legislation words which are contrary to the Charter and to ‘read in’?! protection 
where legislation is underinclusive. As courts have addressed these challenges, it is 
hardly surprising that Canadians are said to have developed a greater awareness of 
their rights.” This rights-conscious attitude has prompted further debate 
concerning the pivotal role of an unelected and unaccountable judiciary”? 
regarding both the degree of deference the courts should give to legislatures and 
the related issue of judicial impartiality. 


6 n 1 above, para 249, per Gonthier J. 

7 [1999] 4 All ER 705 (House of Lords): In the Court of Appeal decision [1998] 1 FLR 6, it was held by 
a two to one majority, (Ward LJ dissenting) that Fitzpatrick could not be classed as ‘living with the 
original tenant as his or her husband or wife’ and by the same majority, could not succeed as a ‘member 
of the omginal tenant’s family’. For comments on the Court of Appeal decision, see R. Bailey-Harris, 
‘Fitzpatrick v Sterling Housing Association December [1997] Fam Law 784; N. Wikeley, ‘Fitzpatrick 
v Sterling Housing Association Ltd Same-sex partners and succession to Rent Act tenancies’ (1998) 
10(2) CFLQ 191; A. Bainham, ‘Gay survivors and lesbian parents: Sexual Orientation and Family 
Law’ (1998) 57(1) Cambridge Law Journal 42. 

8 Rent Act 1977, para 2(2) 

9 ibid para 3. 

10 Egan v Canada [1995] 2 SCR 513. For comments on Egan see B.A. Schnurr, ‘Claims by Common 
Law Spouses and Same Sex Partners Against Estates’ (1996) Spec Lect LSUC 35; C.F Stychin, 
‘Novel Concepts: A Comment on Egan and Nesbit v The Queen’ (1995) 6 Const F 101, R. Wintemute, 
‘Discrimination Against Same Sex Couples: Sections 15(1) and 1 of the Charter: Egan v Canada’ 
(1995) 73 Can Bar Rev 682. 

11 Vriend v Alberta [1998] 1 SCR 493. 

12 Canadian Human Rights Commission, Annual Report 1997, 7. 

13 See for example, M. Mandel, The Charter of Rights and the Legalization of Politics in Canada, 
(Toronto: Thompson Educational, 1994), P.W. Hogg and A.A. Bushell, ‘The Charter Dialogue 
between Courts and Legislatures’ (1997) 35(1) Osgoode Hall Law Journal 75; J. Baken, Just Words: 
Constitutional Rights and Social Wrongs, (Toronto: University of Toronto Press, 1997). 
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Consequently, the development of equality rights within Canada has not 
occurred without considerable criticism.’* Ten years after the constitutional right 
to equality came into force, only two cases’ had been successful in a s15 equality 
claim before the Supreme Court. In Andrews, the Supreme Court in a landmark 
ruling outlined a narrow definition of section 15 equality which was subsequently 
widely critiqued.'® Peter Hogg, for example recognised that this ‘literal’ definition 
of equality would dramatically reduce the protection which s15 could provide.” 
This criticism continued in later cases such as Eldridge v British Columbia.’ 
Therefore, while there is no strict test for a section 15 analysis, Iacobucci J in Law 
v Canada’? clarified the law by summarising three ‘points of reference’ for a court 
undertaking such an analysis. This was used by Cory J as the basis for his section 
15(1) enquiry in M v H. 


The facts 


In 1982 two women, M and H began living together in a same-sex relationship. 
Although they shared living expenses, H paid for the upkeep of the home which 
she had owned since 1974. In the late 1980s, the couple’s debt increased and H 
secured a mortgage on her home to pay for their expenses. By September 1992, the 
relationship had deteriorated and M left the common home; in October, she 
commenced an action against H, which (inter alia) included a claim for support 
under the provisions of the Family Law Act 1990. Parts I and II of the Act apply 
only to married couples,”’ conferring on each of them the respective rights of 
applying for an equal share of the wealth generated during the marriage and the 
right to possession of the marital home. Parts I, IV and V however, use the 
definition of ‘spouse’ under s29 which encompasses unmarried opposite-sex 
couples.” Under Part HI, those couples identified by the legislation bear a mutual 
obligation of support. M challenged the validity of the definition of ‘spouse’ in 
section 29, arguing it was unconstitutional because of its exclusion of same-sex 
couples. 

Epstein J, the motions judge, held that section 29 of the FLA offends section 
[5(1) of the Charter and that it is not saved by s1. She declared that the words ‘a 
man and a woman’ were to be severed from section 29 and replaced with the words 


14 P. W. Hogg, Constitutional Law of Canada, 4th ed (Toronto: Caswell, 1996); D. Beatty, Constitutional 
Law in Theory and Practice, (Toronto: University of Toronto Press, 1995); D. Beatty; ‘The Canadian 
Conception of Equality’ (1996) Unversity of Toronto Law Journal 349; D. Beatty; ‘Canadian 
Constitutional Law in a Nutshell’ (1998) 36(3) Alberta Law Review 605. 

15 Law Society of British Columbia v Andrews (1989) 56 DLR (4th) 1; Canada Employment and 
Immigration Commission v Tétrault-Gadoury (1991) 81 DLR (4th) 358. 

16 See P W. Hogg, n 14 above, M. Gold, ‘Comment: Andrews v Law Society of British Columbia’ (1989) 
34 McG LJ 1063; D Gibson, ‘Analogous grounds of Discrimination Under the Canadian Charter 
Too Much Ado About Next to Nothing’ (1991) 29 Alta LR 772. 

17 P.W. Hogg, Consttutional Law of Canada, 3rd ed (Toronto: Carswell 1992) 1170. 

18 [1997] 3 SCR 927 

19 Law v Canada (Minister of Employment and Immigration) [1999] SCJ No.12 (QL) (hereafter referred 
to as Law). 

20 Iacobucci J in Law at para 39; adopted by Cory J in M v H at para 48. 

21 Under the definition of ‘spouse’ ın s1(1) FLA. 

22 Section 29; ‘In this Part, .. ‘spouse’ means a spouse as defined in subsection 1(1), and in addition 
includes either of a man and woman who are not married to each other and have cohabited, (a) 
continuously for a period of not less than three years, or (b) in a relationship of some permanence, 1f 
they are the natural or adoptive parents of a child’ s 1(1) defines ‘cohabit’ as. ‘to live together in a 
conjugal relationship, whether within or outside marriage’. 
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‘two persons’. H appealed and was joined in the appeal by the Attorney-General 
for Ontario. The Ontario Court of Appeal upheld Epstein J’s decision, but 
implementation of the declaration of invalidity was suspended for one year, in 
order to give the Ontario legislature time to amend the FLA.” Although neither of 
the couple appealed this decision, leave to appeal to the Supreme Court of Canada 
was granted to the Attorney General for Ontario. M and H reached a settlement and 
the case continued on the constitutional question of whether same-sex couples have 
a legal right to apply for spousal support** and M was granted the right to cross- 
appeal with respect to the Court of Appeal’s one-year suspension of the 
declaration. On 20 May 1999, the Court held by an eight to one majority, 
(Gonthier J dissenting), that the appeal and the cross-appeal should be dismissed 
and that the declaration be temporarily suspended for six months. 


Discrimination within the meaning of section 15(1) 


In Law Iacobucci J suggested that the court should first ask whether the impugned 
law either draws ‘a formal distinction between the claimant and others on the basis 
of one or more personal characteristics’ or fails to take into account the claimant’s 
‘already disadvantaged position within Canadian society resulting in substantively 
differential treatment’ between the claimant and others on the basis of “one or more 
personal characteristics’.” If so, there is differential treatment for the purposes of 
section 15(1). An appropriate comparator group is therefore essential in 
establishing differential treatment between M and the ‘other’ group. The majority, 
including Bastarache J*° believed that the relevant distinction should be drawn 
between persons in opposite-sex conjugal relationships of some permanence and 
persons in same-sex conjugal relationships of some permanence. Cory J, writing 
for the majority under this heading, reasoned that the structure of the FLA gives 
rise to this distinction; by not extending full marital rights and obligations to 
cohabiting opposite-sex couples, it crucially makes the wider definition of spouse 
in section 29 available in certain circumstances. 

The Court’s second task was to enquire whether the claimant was subject to 
‘differential treatment on the basis of one or more of the enumerated and analogous 
grounds?’ Sexual orientation had been unanimously recognised as an analogous 
ground in Egan.*’ Finally the Court had to judge whether the differential treatment 
discriminated ‘in a substantive sense.’ One notable difference between the majority 
and minority examination of the existence of discrimination was the lengthy 
argument undertaken by Gonthier J in dissent and the comparatively short and 
almost dismissive opinion given by Cory J. The majority felt that the existence of 
discrimination was obvious and accordingly there was little need for a detailed 
analysis.”° Gonthier J, however, believed that the distinction should be drawn 


23 The procedure of temporary suspension is employed in appropriate cases where, for example, public 
safety is threatened by an immediate invalidation of an ımpugned law. See R v Swain [1991] 1 SCR 
933. 

24 Consequently, the Supreme Court did not address the factual question of whether the financial 
circumstances of the couple required H to pay spousal support 

25 n 19 above, para 39. 

26 Bastarache J justified the majority decision on different grounds (n 1 above, 285-357). 

27 n 10 above. 

28 Perhaps this was ın part due to the Attorney-General’s concession that s29 did not contravene s15(1) of 
the Charter and the fact that his entire argument was directed at justification under s1. 


598 © The Modem Law Review Limited 2000 


July 2000] M v H and Same-Sex Spousal Benefits 


between certain opposite-sex couples and all non-spousal relationships; his entire 
argument was based on the biological, economic and social reality faced by women 
in opposite-sex relationships and the resultant dynamic of dependence unique to 
men and women in those relationships.” In determining the existence of 
discrimination, Iacobucci J in Law had outlined an additional four contextual 
factors which were subsequently applied in this case; the existence of pre- 
existing disadvantage, stereotyping, prejudice or vulnerability; the correspondence, 
or lack of it, between the ground on which the claim is based and the actual need of 
the claimant; any ameliorative purpose that the impugned legislation may have and 
finally, the nature of that interest. 


Justification under section 1 


In 1986, Dickson CJ set out the Oakes test, which, although since refined, 
establishes the approach for determining whether a limit on a Charter right or 
freedom can be ‘reasonably and demonstrably justified’ in a ‘free and democratic 
society’.°' Iacobucci J, writing for the majority in M v H on section 1, seemingly 
appreciates the two standards of justification in its application; the normative and 
methodological standards.** The latter is the four-stage Oakes test of what might 
be called import, rationality, minimality and proportionality. 

First, the law must pursue a sufficiently important objective whilst according 
with the values of a ‘free and democratic society’. Secondly, the law must be 
rationally connected with the objective. The ‘rational connection’ aspect narrows 
the alleged Charter violations that survive this stage of the section 1 analysis.” M v 
H is one of only 11 per cent of violations where the rational connection test failed. 

Thirdly, ‘the means, even if rationally connected to the objective ... should 
impair ‘as little as possible’ the right or freedom in question.’*” The ‘minimal 


29 The ‘biological reality’ recognises the specific and unique function of opposite-sex couples with regard 
to the raising of children and the regularity with which the female partner fulfils the role of carer. The 
‘economic and social reality’ of opposite-sex relationships underlines the ‘economic dependence of 
women on men arising from the fact that women usually assume primary responsibility for parenting, 
and from gender-based inequalities in earning power and labour force participation.’ (n 1 above, 202) 
The evidence used by Gonthier J in his substantiation of this dynamic of dependence unique to 
opposite-sex relationships, is to a large extent based on the history of the impugned provision, (see n 1 
above, 163-180). However, Gonthier J accepts that this dynamic of dependence is not restricted to 
women due to their umproved economic situation. This dynamic only occurs ın opposite-sex 
relationships, where a ‘type of “division of labour” is created’: M S. Schneider, ‘The Relationships of 
Cohabiting Lesbian and Heterosexual Couples. A Comparison’ (1986) 10 Psychology of Women 
Quarterly, 234, adopted by Gonthier J in M v H (n 1 above, 239), 

30 Iacobucci J in Law from para 63-74, adopted by Cory J in M v H at para 67. 

31 R v Oakes [1986] 1 SCR 103. 

32 See L.E. Trakman, W. Cole-Hamilton and S. Gatien, ‘R v Oakes 1980-1997: Back to the Drawing 
Board’ (1998) 36(1) Osgoode Hall Law Journal 83. The normative standard ‘was grounded in Dickson 
CPs assertion that judicial reasoning under section 1 should be framed in the light of the underlying 
values of a free and democratic society’ (85-86). However, Trakman et al argue that the normative 
standard has been sidelined in favour of the four-prong Oakes test. Although since 1995, the authors 
assert that the decisions of the Supreme Court have ‘attempted to graft a normative superstructure onto 
the Oakes test with varying degrees of success’ (87). 

33 Since the adoption of the Oakes test, the Supreme Court has found that ın 97 per cent of cases in which 
s1 considerations were raised, the government’s objective was pressing and substantial and that it fell to 
the other three stages of the test to find that the limit was not ‘reasonably and demonstrably justified in 
a free and democratic society:’ ibid 95. 

34 Down to 86 per cent. See n 32 above, 98. 

35 n 31 above, 139. 
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impairment’ stage of Oakes is where the majority of Charter violations which 
cannot be justified under section 1, fail.” © Finally, ‘there must be a proportionality 
between the effects of the measures which are responsible for limiting the Charter 
right or freedom, and the objective which has been identified as of “sufficient 
importance.” ”?” In finding that the legislation had not even achieved what it set out 
to do as the effects of excluding same-sex couples are ‘damaging’, ‘numerous’ and 
‘severe’, the majority found that the ‘impugned measures actually undermine the 
objectives of the legislation’.*® Consequently, any requirement to analyse the final 
stage of Oakes was redundant in this case. 


Notions of ‘dependency’ 


Section 29 was drafted so as to allow either a woman or a man to apply for support. 
In the view of the majority, the construction of the statute using gender-neutral 
language was evidence of the aim of section 29 in rectifying situations of 
dependence. One of Gonthier J’s criticisms of the majority opinion was their 
failure to take into account the apparent purposes of the FLA in their section 15 
analysis, and limiting this to their s1 evaluation.” He argued it was crucial to 
evaluate the purpose of the entire statute. By undertaking a thorough historical 
overview, not only of the impugned statute but also of the law concerning spousal 
support, he concluded (perhaps unsurprisingly), that the FLA was not designed to 
address the general issue of dependency, (the view favoured by the majority), but a 
particular ‘dynamic of dependency’, which successfully skewed the legislation 
towards a different audience. His finding was ‘unsurprising’ in that an examination 
of the legislative debates suggests that the FLA was directed at addressing the 
gendered economic imbalance between heterosexual cohabitants, based on the 
social, biological and economic reality of women in opposite-sex relationships. By 
interpreting the purpose of the legislation in this light, he concluded that same-sex 
relationships, by definition, cannot and do not exhibit dependency based on 
gender. The cause of this dependency is the crux of the issue for Gonthier J, whilst 
for the majority (excluding Bastarache J) the purpose of Part II of the FLA was to 
relieve dependency wherever it may occur in a spousal relationship. 

Gonthier J was not alone in his minority approach to the purpose of the statute; 
Bastarache J also concluded that the legislation dealt with individuals in permanent 
and serious relationships which ‘cause or enhance economic disparity between the 
partners’. Despite this, he found with the majority on the basis that the exclusion of 
Same-sex partners could not be demonstrably justified as the extension of s29 will 
only affect those in situations of economic imbalance. 

What is alarming within the majority judgment is the apparent lack of concern 
for the historical context within which the FLA was constructed. The formalistic 
approach that appears to be adopted by Cory J is difficult to reconcile with his 
wholehearted endorsement of a contextual analysis.*’ Gonthier J is concise in 
response: “To argue that the use of gender-neutral language in the FLA 
manifests an intention on the part of the legislature to ignore historical and 


36 n 32 above, 100. 

37 n 31 above, 139. 

38 n 1 above, per Iacobucci J at 133. 
39 ibid 193. 

40 ibid 356. 

41 ibid 54. 
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social fact is entirely unsubstantiated. It would be a strange triumph of form over 
substance.’ 

However, the functional roles within the relationship are immaterial to Part III of 
the FLA. The FLA is concerned with the issues of spousal support and dependency 
within the relationship that can occur, irrespective of, but in the majority of 
instances, because of gendered roles. Arguably, a contextual as opposed to 
formalistic approach is vital when evaluating relationships in the alien atmosphere 
of the legal stage. How else can one determine whether an ‘unusual’ relationship 
requires legal intervention, other than by determining what the relationship is, in 
respect of the relationship itself, as opposed to what it is supposed to be, in terms of 
perceived roles? Neither the majority, nor Gonthier J deny that same-sex 
relationships are often ‘long, lasting, loving and intimate.’*? Characteristics of a 
conjugal relationship have for example been found to include shared shelter, sexual 
and personal behaviour and children.** The approach that courts take towards 
construing a conjugal relationship is flexible, as relationships themselves vary; on 
the widest interpretation of a conjugal relationship friends may, in certain 
circumstances, qualify. Indeed, Gonthier J believed that the stance adopted by the 
majority would have ‘far-reaching effects beyond the present appeal.’ 

In addition, he suggested that if Bastarache J’s position is followed, 
‘permanence’ rather than ‘dependency’ would become the critical issue. Gonthier 
J feared that this would lead to the extension of the FLA to ‘any two (or more) 
people in relationships of permanence, so long as they can demonstrate exclusion 
on the basis of an enumerated or analogous ground.” This fear was implicit in the 
dissenting arguments of the House of Lords in Fitzpatrick,*’ where they suggest 
that by widening the definition of ‘family’ in the Rent Act, this may have opened 
the possibility of further expansion of the term, to friends and other platonic 
relationships despite the majority emphasising the limited nature of the decision.*® 
This is in direct contrast to the Canadian Supreme Court, where Cory J reiterated 
that the courts’ approach in the determination of conjugal relationships must be 
flexible.*? However, Robert Mickman in his discussion of discrimination facing 
Same-sex couples in Canadian tax law argues that the definition of ‘spouse’ under 
section 252(4) of the federal Income Tax Act 1985 highlights Parliament’s 
intention to include only relationships that have a sexual component. 


Gay and lesbian rights 


In Egan" sexual orientation was categorised as a ‘deeply personal charac- 
teristic that is either unchangeable or changeable only at unacceptable personal 


42 ibid 201 (emphasis added) 

43 ibid 58, per Cory J. 

44 Molodowtch v Penttinen (1980), 17 RFL (2d) 376. 

45 n 1 above, 155. 

46 ibid 208. 

47 n 7 above; Lord Hutton and Lord Hobhouse of Woodborough dissenting 

48 bid 723, per Lord Nicholls: ‘To include same-sex partners (as ‘family’ within the Rent Act) 1s to do no 
more than apply to them the same rationale as that underlying the mclusion of different sex partners. 
The decision goes no further than this.’ 

49 n 1 above, 60. 

50 R. Mickman, ‘Discrimination against same-sex couples in tax law’ (1999) 13 International Journal of 
Law, Policy and the Family 33, 48, footnote 7. 

51 n 10 above. 
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costs.’°” This has entrenched the ‘norm’ of immutability and appears to ignore 

those individuals who consciously choose a same-sex relationship. It begs the 

question of whether a bisexual who argued for a section 15 equality right under 
the Charter, would be denied on the basis of their ‘freely’ chosen sexual 
orientation. ”? However, Cory J in Egan argued that sexual orientation is 

‘demonstrated in a person’s choice of a life partner’ * which consequently 

questions the use of immutability as the normative basis on, which to ascribe 

sexual orientation discrimination. 

Addressing the question of whether the benefit was withheld in a manner that 
reflects the stereotypical and prejudicial assumptions of group characteristics under 
the first contextual factor listed in Law, Cory J argued that the impugned legislation 
exacerbated pre-existing disadvantage and vulnerability. Consequently, the denial 
of the potential benefit to those in the position of the claimant, could impose a 
financial burden which would contribute to the ‘general vulnerability experienced 
by individuals within same-sex relationships.’°> Gonthier J did not seek to deny that 
homosexuals have been subject to stereotyping because of their sexual orientation, 
rather, he disavowed the view that this constructed pre-existing disadvantage in the 
abstract, but instead related it to his view of the legislation’s subject-matter. 
Consequently, the same dynamic of dependence does not exist for those individuals 
in same-sex relationships in comparison with those in opposite-sex relationships 
because they do not have to ‘carry the same burden of fulfilling the social role .... 
In this sense, individuals in same-sex relationships are an advantaged group as 
compared to individuals in opposite-sex relationships.” Yet, Gonthier J’s 
interpretation of the impugned legislation categorises same-sex partnerships as 
incapable of forming dependence due to the stereotypical gendered assumptions 
surrounding the nature of dependence,” so that it is difficult to argue that same-sex 
couples constitute an advantaged group. The majority emphasise that ‘further 
differential treatment will contribute to the perpetuation or promotion of their unfair 
social characterisation and will have a more severe impact upon them, since they 
are already vulnerable.’°® ` 

In accepting that the interest protected by section 29 of the FLA was 
fundamental,” Cory J attributed this importance to the need of every individual 
to meet basic financial needs after a relationship breakdown. Gonthier J, however, 
viewed the extension of section 29 to same-sex couples as a burden that results in a 
loss of autonomy and increased financial obligations. Excluding same-sex couples 
from the benefit of the legislation, Cory J suggested, was ensuring that their 
existence becomes ‘erased’. Gonthier J, on the other hand dismissed this idea; 
individuals in same-sex partnerships have the same rights and obligations as other 
individuals, apart from those included in the regime. Invisibility is constructed and 
rendered by the distinction from opposite-sex couples who form intimate 
52 ibid 5. 

53 See R. Wintemute, Sexual Orientation and Human Rights. The United States Constitution, the 
European Convention and the Canadian Charter (Oxford: Clarendon Press, 1997) ch 7; D. Herman, 
eg ee Struggles for Lesbian and Gay Legal Equality (Toronto: University of Toronto 

54 n 10 above, 175 (emphasis added). 

55 n 1 above, 69 

56 ibid 256 (emphasis added) 

57 See n 29 above. 

58 n 1 above, per Cory J at 68. 

59 ‘Fundamental’, ın the sense that; ‘the distinction in question restricts access to a fundamental social 


institution, or affects a basic aspect of full membership in Canadian society, or constitutes a complete 
non-recognition of a particular group’ (n 1 above, per Cory J at 72) - 
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relationships; they are accepted by the state as such, which also allows them to sort 
out their financial affairs through legislation. If same-sex couples know that the 
legislation does not apply to them — even accepting that this may be discriminatory 
— they can ‘bargain’ (ie contract) their own way around this. One response would 
be to say that this would impose a monetary cost on same-sex couples which the 
state has legislated to remove from opposite-sex couples and that this in itself is a 
source of discrimination. A state-enforced mechanism is not only more effective’ 
than the contractual method favoured by Gonthier J, but it also provides the crucial 
symbolism which couples need from the state which underlines and justifies their 
relationship as genuine and worthy of protection. The recognition of same-sex 
couples within the FLA should enhance the visibility of their relationships, by 
incorporation rather than exclusion. The nature of the interest affected by the 
impugned legislation is therefore fundamental, and the ‘exclusion of same-sex 
partners from the benefits of section 29 ... promotes the view that M, and 
individuals in same-sex relationships generally, are less worthy of recognition and 
protection.’° 

Of course this issue of ‘exclusion versus inclusion’ raises the question of societal 
‘norms’, and whether lesbians and gay men should conform to these (pre- 
conceived) attitudes. The approaches of Gonthier and Bastarache JJ might be 
heralded by lesbian feminists as a minor achievement.°° By encouraging same-sex 
relationships to break away from the heterosexual norm,” or more explicitly, 
heterosexual norms of dependency, the issue of dependency within same-sex 
relationships as a separate category, unaffected by heterosexist overtones, has been 
specifically addressed. The issue of whether an ‘equal’ relationship, in a financial 
and economic sense, needs heterosexist and patriarchal notions of a dependency 
culture has also been raised.® Indeed, M herself revealed some doubt over the 
characterisation of the individuals within the relationship as ‘spouses’.°° However, 
as Iacobucci J stated; ‘it is unlikely that any section 15 claims would survive s1 
scrutiny if unanimity with respect, to the desired remedy were required before 
discrimination could be redressed.’° 


60 In much the same way that Macaulay long ago suggested that commercial contractors can; S. 
Macaulay, ‘Non Contractual Relations in Business: A Preliminary Study’ (1963) 28 Am Soc Rev 55; 
and M Galanter, ‘Reading the Landscape of Disputes’ (1983) UCLA L Rev 4. 

61 In the sense that the FLA establishes a default system of support nghts, enabling couples who have not 
considered the economic consequences of relationship breakdown to be automatically protected under 
the regime. (n 1 above, per Iacobucci J at 118—124). 

62 ibid 73. 

63 bid per Gonthier J at 242-244 and per Bastarache J at 298. 

64 Paula Ettelbrick has argued that for same-sex couples to claim the same protection under the law as 
opposite-sex couples, ‘we will be required to to claim that gay and lesbian relationships are the same as 
straight relationships To gain the right, we must compare ourselves to marmed couples. The law looks 
to the insiders as the norm, regardless of how flawed or unjust their institutions ’ P. Ettelbrick, “Since 
When is Marnage a Path to Liberation?’ (Fall 1989) 6 OUT/LOOK, National Gay and Lesbian 
Quarterly 8. In addition, see N. D. Polikoff, ‘We Will Get What We Ask For’ Why Legalizing Gay and 
Lesbian Marnage Will Not ‘Dismantle the Legal Structure of Gender in Every Marniage’’ (1993) 79 
Virginia Law Review 1535; A. Rich, Compulsory Heterosexuality and Lesbian Existence, (London’‘ 
Onlywomen, 1981). 

65 In concluding her book, Didi Herman suggests that ‘the undermining of heterosexuality and eventually 
the deconstruction of gender itself, 1s a necessary part of any larger project of social transformation’ n 
53 above, 148. 

66 n 1 above, 127. 

67 ibid. 
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Notably, there was no substantive disagreement concerning the status of same-sex 
couples, in so far as the individuals involved in such relationships were accepted by 
every Supreme Court Justice as being entitled to equal respect and consideration. 
However, the disagreement arises over the interpretation of the FLA and resultant 
literal approach by the majority and application of the mischief rule by Gonthier 
and Bastarache JJ. If this analysis is taken one step further, the case is concerned 
with the issue of independence versus inter-dependence and therefore there is a 
certain irony when one considers that M v H concerns an individual arguing for the 
greater burden of interdependence as opposed to the perceived ‘benefit’ of 
independence and freedom within society. Both Gonthier and Bastarache JJ view 
the section 29 regime as resulting in the loss of individual autonomy as the 
legislation ‘alters the fundamental right of individuals to structure their affairs 
freely.’°® Whilst they accept that it is in the community’s interests ‘that some legal 
responsibilities flow from a common law relationship’, they ultimately believe that 
it is in the community’s interests to retain a division of legal responsibilities that 
flow from marriage on the one hand, and common law responsibilities on the other 
and view this financial freedom as such a benefit. Iacobucci J examined the 
alternative remedies that are available in similar instances of economic dependence 
in same-sex relationships. Both alternatives of contract law and the equitable 
doctrine of unjust enrichment were held ineffective for the objective in comparison 
with the statutory entitlement under Part M of the FLA. 

Same-sex relationships, emphasised by M v H, give rise to the same type of 
conflicts as opposite-sex relationships. Some of these aspects can be accomplished 
by the partners themselves; for example, by making wills and cohabitation 
contracts.°? But this case is about the extent to which the law (the Charter), will 
imply fundamental aspects of law (equality) into same-sex relationships, even 
where they are silent on what the partner would have chosen themselves. Merely 
by entering into a same-sex relationship, accepted in law, you do not give up your 
personhood. At this stage everyone is subject to and has the benefit of formal 
equality. ‘Autonomy’ however, raised by Gonthier and Bastarache JJ would only 
allow certain individuals to take advantage of the section 29 provisions, thus 
denying other individuals in relationships of their own choice which are accepted 
in law, substantive equality.’ Consequently, in relationships such as these which 
may include cohabiting partners of either sex, we may ask who are these people 
when they are in relationships, and should they legitimately be required to 
surrender their ‘autonomy’ In addressing these theoretical issues, it will prove 
useful to draw a comparison with Fitzpatrick v Sterling Housing Association.”' 

Contrary to the majority’s approach in M v H, Fitzpatrick saw the House of 
Lords majority use the mischief rule in finding that the appellant could be classed 
as a member of the original tenant’s family. The minority, however, felt bound by 
precedent”? which was interpreted as restricting the familial connection to 





68 ibid 220. 

69 See text to notes 80 and 81. 

70 One of the Supreme Court majority ın M v H stated recently that the courts are moving away from 
formal equality to achieve greater substantive equality. (Hon. Madame Justice L’ Heureux-Dubé; Chair, 
Session 4, ‘Legal Recognition of Same-Sex Partnerships: A Conference on National, European and 
International Law’, King’s College, London, July 1999). 

71 n7 above. 

72 Carega Properties S.A. v Sharratt [1979] 1 WLR 928 Lord Diplock ın this case, issued guidance ın 
determining the limits of ‘family’. 
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heterosexual couples only, in what could arguably be classed as a literal approach. 
In addition they deferred to their interpretation of Parliament’s intention, where, in 
its last review of the Act in 1988, the definition of ‘family’ had been expressly 
extended to heterosexual cohabiting couples only. The need for judicial 
interpretation of both the FLA and the Rent Act emphasises the ever-present fact 
that these are not self-interpreting documents, the judge’s role remains central. 
Crucially there is no substantive disagreement in either case over the status of 
same-sex relationships. Essentially, both cases turn on statutory interpretation. 

In Britain, the House of Lords decision in Fitzpatrick was ‘surprising’ in so far as 
the majority reasoned their way around deferring to the will of the legislature which 
had only been expressed in 1988 in its last review of the Rent Act. The majority 
looked at the underlying legislative purpose in leaving the word ‘family’ undefined 
in successive Rent Acts. One of the majority, Lord Clyde drew attention to judicial 
activism by underlining that it must be “tempered by due restraint, and the drawing 
of the boundary of the judicial task is often delicate and sometimes controversial.’ 73 
However, his belief was that this boundary was not passed in Fitzpatrick; the case 
concerned the application of a word which was loose and flexible and consequently 
the court could ‘proceed with particular caution and sensitivity.’ ’* 

The FLA was passed after the implementation of the Charter, with the 
implication that the Ontario government should have been aware that any 
discrimination could be open to challenge. How then did this problem arise? 
Gonthier J suggests an explanation; the statute was passed by the legislature 
knowing the Charter and section 15, because the provisions of the FLA were 
restricted to remedying an historical ‘fact’. Consequently, the issue of legislative 
deference is raised. The Canadian situation is different to the British: While Mandel 
and others have raised concerns over the power of an unelected judiciary,” others 
such as Hogg and Bushell believe that a dialogue should and does exist between the 
courts and legislature.” Not only do sectionsl and 15(1) aid that dialogue, the 

‘qualified rights’ under sections 7, 8, 9 and 12 do so as well.” There also exists the 
power of legislative override under s 33 of the Charter which can be invoked.”® 


Remedy 


The Ontario Court of Appeal had held that the words ‘a man and a woman’ were to 
be read out of the definition of ‘spouse’ in section 29 and replaced with the words 
‘two persons’, with a suspension of the implementation of the declaration of 
invalidity for one year. The Supreme Court majority, however, argued that 
reading-in the words “two persons’, would ‘remedy one constitutional wrong only 


73 n 7 above, per Lord Clyde at 730. 

74 ibid per Lord Nicholls at 722. 

75 Mandel, n 13 above; A.C. Hutchinson, Waiting for Coraf. A Critique of Law and Rights (Toronto. 
University of Toronto Press, 1995). 

76 P.W Hogg and A.A. Bushell, n 13 above. 

77 ‘Section 7 guarantees the nght to ‘life, liberty, and security of the person, but only if a deprivation 
violates the “principles of fundamental justice’’’ Section 8 guarantees the right to be ‘secure against 
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to create another.’’”” They argued that same-sex cohabitants would not be able to 
opt-out of the FLA’s spousal support regime, available under the domestic contract 
provisions of Part IV of the FLA as this applies to opposite-sex cohabitants only. 
The majority failed to mention precedent” that apparently condones the use of 
cohabitation contracts for non-marital partnerships.’ Was it therefore necessary 
for the Supreme Court to suspend the remedy for six months when same-sex 
partnerships could refer to common law if their preference was to opt-out of the 
FLA provisions? The most likely response is that the codification of this right is to 
a large extent a symbolic action, promoting a society ‘in which all persons enjoy 
equal recognition at law as human beings.’ 

Since May 1999, Ontario’s Conservative Government has passed Bill 5, an Act 
which amends 67 statutes, providing same-sex partners with the same rights and 
obligations as unmarried opposite-sex couples. However, the legislation does not 
on the whole amend the definition of ‘spouse’ to include same-sex partners. In 
most cases a separate definition of ‘same-sex partner’ has been inserted alongside 
the existing definition of ‘spouse’ which includes heterosexual couples, both 
married and cohabiting. Whether utilising a separate definition of same-sex partner 
will be found to be discriminatory is a matter for future litigation. However, what 
is clear, is that having a separate category for same-sex partnerships implies a 
difference in worth, which the Supreme Court in M v H tried to redress. In 
Fitzpatrick, the House of Lords decision was limited in that they unanimously 
rejected the notion that Mr. Fitzpatrick qualified to succeed to his partner’s Rent 
Act tenancy on the ground that he was ‘living with the original tenant as his or her 
wife or husband.’® Consequently, instead of being classed as a relationship worthy 
of protection in its own right, same-sex relationships in the UK have been classed 
as ‘family’. Rather than being a step towards the ‘levelling’ of different 
relationships, the decision in Fitzpatrick and the subsequent developments in 
Ontario since the M v H decision, highlight the difference accorded in law to those 
individuals in same-sex as opposed to opposite-sex relationships. 


Concluding remarks 


The symbolic significance of M v H should not be underestimated.™ The eight to 
one judgment highlights the serious manner with which the Canadian courts view 
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the issue of discrimination and equality rights for same-sex couples. Madame 
Justice L’Heureux-Dubé has conceded that it is the Canadian Courts which are 
taking the lead in changing equality rights which reflect the values of ordinary 
Canadians.” The Supreme Court’s decision will have political and legal 
consequences across Canada. Never before has the Supreme Court ruled that a 
law is unconstitutional because of its failure to treat same-sex partnerships equally. 
Finally and perhaps crucially, the Supreme Court was aware of the non-legal 
significance of M v H for same-sex couples; the recognition that same-sex 


relationships are ‘equally deserving of concern, respect, and consideration’ .*° 
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The Development of Family Law in the Twentieth 
Century: Informed Reform or Campaigns and 
Compromises? 


Helen Reece* 


Stephen Cretney, Law, Law Reform and the Family, Oxford: Clarendon Press, 
1998, xxviii + 285pp, hb £45.00. 


Introduction 


Through key texts such as Principles of Family Law and Elements of Family Law, 
Stephen Cretney has become one of the most highly regarded and authoritative 
family lawyers in the United Kingdom. In this collection of ten diverse essays 
Cretney turns his attention to the historical development of Family Law, with a 
view to formulating recommendations about the future direction of the subject. 

Cretney marries historical analysis with recommendations particularly well in 
the final chapter, ‘Dividing Family Property on Death: Approaches to Reform of 
Intestacy.’ He explains that reforms in this area have been bedevilled by lack of 
agreement on the principles of inheritance law. These dilemmas are mirrored in 
intestacy itself, which oscillates between being a safety net and a comprehensive 
system of inheritance. Cretney charts the two main developments of the twentieth 
century: first, a trend towards favouring the surviving spouse over the children; 
secondly, the disinheritance of remoter blood relations. But partly because of these 
developments and partly because of increasingly complex family relations, the 
rules of intestacy can occasionally generate considerable hardship. In 1952, the 
Intestates’ Estates Act introduced what Cretney sees as the stopgap solution of 
extending the power to make reasonable provision for dependants to cases of 
intestacy. Although the Inheritance (Provision for Family and Dependants) Act 
1975 widened the courts’ powers further, Cretney argues that three contemporary 
complications have not been fully addressed. First of all, the rise in divorce and 
remarriage leads to cases where the deceased’s wife, who will usually inherit most 
of his estate, will not necessarily feel any obligation to his children by previous 
marriages. Secondly, the rise in cohabitation leads to the situation where a child 
brought up by his mother and her cohabitant will have no right to inherit from his 
only father figure. Thirdly, new forms of wealth such as pensions do not fit neatly 
into the statutory scheme. 

In Cretney’s opinion, the solutions to these complications rest in a greater 
measure of judicial flexibility and discretion. He proposes, first of all, that in cases 
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of intestacy provision should not be limited to maintenance. Where adjustments are 
being made to the testator’s intentions, he accepts that they should be limited to 
cases of need, but in cases based on the statutory default code where the 
beneficiary’s title is based solely on family relationship, he sees little reason to 
limit dependants’ claims to ‘maintenance’. Secondly, he recommends that the class 
of applicants should be widened to include all of the deceased’s dependants and 
members of his family. 

Cretney is uncharacteristically prescriptive in this final chapter. In general in this 
collection, he adopts his habitual, pleasantly idiosyncratic reticence about 
expressing what he regards as his personal views. A good example is his 
discussion, in Chapter 9, of the passing of the Children Act 1948. In this chapter he 
provides an illuminating but descriptive account of the factors that led to the 
establishment of the first comprehensive system of care for children in need. These 
factors were the plight of children left homeless after war-time evacuation 
schemes, the implications of the abolition of the Poor Law for the 37,000 children 
cared for by public assistance authorities, and two high profile public campaigns. 
Cretney proceeds to identify the main themes underpinning the recommendations 
of the Curtis Committee, implemented by the Children Act 1948. One important 
theme was the need for a more personal element in the care of children, leading to 
the proposals to appoint local authority children’s officers, and to a preference for 
boarding out over residential care (despite the death of Dennis O’ Neill while with 
foster parents in early 1945). A second strand was that of centralised state control, 
leading the Committee to recommend that responsibility should be vested in a 
single Government Department, that staff working with children should be trained, 
and that registration and inspection of voluntary children’s homes should be 
introduced. 

At the end of Chapter 9, Cretney turns to an examination of key developments in 
the structure of the care system since 1948. In this section he documents the shift 
from the belief in 1948 that the emphasis should be on the child’s present needs to 
the 1990s philosophy that the child’s past behaviour is a crucial determinant of the 
child’s future. Then he murmurs — barely audibly — that this shift is, in his view, 
regrettable (p 243). This reticence explains in part why it would be fair to describe 
Cretney’s book as unusual in being, above all, a historical textbook. It takes the 
black letter approach, with which we are familiar when applied to the present, and 
projects it backwards. 

This is both a strength and a weakness of the collection. It is a strength in that the 
book contains a wealth of unadulterated historical material, much of it previously 
not unearthed, which will be of invaluable use and great interest to constitutional 
and family lawyers. It is a weakness in that at times it is difficult to decipher what 
Cretney wants us to take from the historical material. Sometimes he seems to be 
primarily concerned to set the record straight. Occasionally he tells us as much. For 
example, Chapter 5 tells the story of the role that one Magistrate, Claud Mullins, 
played in the enactment of the Summary Procedure (Domestic Proceedings) Act 
1937. Cretney suggests that the Act was a major breakthrough not only in relation 
to the reforms it introduced to court procedure but also because it highlighted the 
case for involving courts more directly in conciliation, a cause which had been 
pursued with particular vigour by Mullins. But Cretney accepts that it has now 
become conventional wisdom that the court’s role should be restricted to that of 
adjudication, and in this regard Mullins’ mission failed. In other ways, Mullins’ 
vision has fared better. In particular, Mullins was an enthusiastic advocate of the 
role of the court in encouraging reconciliation, the origins of which Cretney 
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examines in Chapter 6 in the work of the Denning Committee. Even in this regard 
however Mullins did not achieve his goal because, as Cretney explains, the 
Denning Committee separated marriage saving from the legal process proper, 
limiting the State’s involvement to financial assistance, although he suggests that 
this may change with Part IV of the Family Law Act 1996.! He informs us that the 
purpose of Chapter 5 is ‘to place on record the part played in the story by a very 
remarkable individual’ (p 115). This is a laudable aim, but it is one on which we, as 
readers, can occasionally feel that we are intruding.” 


The Law Making Process — the Law Commission 


Law, Law Reform and the Family is best understood as a study of the legal process, 
with Family Law as the test bed: it has perhaps even more to teach us about 
constitutional law than about family law. This is well illustrated by the first 
chapter, “The Law Commission: True Dawns and False Dawns.’ Family lawyers 
could be forgiven for imagining that the Law Commission had been relatively 
uncontroversial until the furore in November 1995 over the Family Homes and 
Domestic Violence Bill, which was based on the Law Commission Report, 
Domestic Violence and Occupation of the Family Home. Objections were made to 
the Bill on the basis that it would give cohabitants similar rights to married 
couples, leading to a denigration of marriage. These objections were made despite 
the fact that in this particular regard the Bill was a consolidation of earlier 
legislation.* The result was the withdrawal of the Bill for reconsideration with the 
main provisions being reintroduced and enacted in the Family Law Act 1996, but 
with an additional clause instructing the court when considering the nature of 
cohabitants’ relationships ‘to have regard to the fact that they have not given each 
other the commitment involved in marriage.’ 

Despite the debacle, Cretney rightly points out that it raised legitimate questions 
about the accountability of the Law Commission. The fiasco led to queries about 
the membership of the Law Commission, both collective, with the Daily Mail 
describing it as a ‘trendy, left-wing academic quango’,® and individual, with one 
Law Commissioner being accused of partiality on the basis of an article that she 
had written several years previously that questioned the contemporary relevance of 
marriage.’ Once the neutrality of the Law Commission had come into question, a 
related concern that surfaced was their remit, with critics claiming that they should 
stick to ‘lawyers’ law’ and avoid contentious areas. In this chapter Cretney’s 
examination of the Departmental Papers that have just become available under the 
thirty-year rule reveals that the concerns about the Law Commission that erupted in 
1995 were also influential during the creation of the Law Commission in 1965. The 


1 If it ıs implemented. See the Lord Chancellor’s answer to a question: HL col WA 39 17 June 1999. 
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of Family Law (London: Sweet and Maxwell, 5th ed, 1990) where he explains’ ‘Readers occasionally 
ask me why I do not give greater emphasis to my own views on the policy of the law; and the answer is 
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most vociferous objection in 1965 was to the intention to accord the Law 
Commission the dominant and central constitutional role of overseeing the drafting 
of all government legislation, without heed to departmental responsibilities. 
Moreover, when The Guardian revealed the names of the first five Law 
Commissioners in March 1965, they were regarded by many then as ‘an 
unrepresentative group of left-wing intellectuals’ (p 28), and corresponding 
concerns were expressed about their remit. In essence, Cretney reports that the role 
allocated to the Law Commission by the Law Commissions Act in 1965 was 
greatly watered down from the role initially envisaged. 

If Law, Law Reform and the Family is best understood as a study of the legal 
process, this is partly because it is in relation to this process that Cretney allows 
himself the greatest measure of evaluation, as a result of his assumption that the 
values that he is upholding are beyond question. So Cretney begins Chapter 3 with 
this uncharacteristically bold statement: ‘In a civilised society legislation should 
surely be based on rationality. Where what is in issue is choice between competing 
moral principles it seems reasonable to expect a full discussion of those principles 
so that the choice may be an informed one’ (p 73). 

These sentiments should be beyond question, but they are not, and it is refreshing 
to see them so unreservedly embraced. Throughout this collection, Cretney 
upholds the values of rationality in legislation and openness in adjudication. 


Rationality in Legislation 
Covering Up Controversy — the Divorce Reform Act 1969 


Cretney expounds several principles of practical law-making that lead the 
legislative process to fall short of a rational model. One such principle is that 
likelihood of success in law reform is increased where law reformers present a 
potentially controversial measure as ‘lawyer’s law’, involving merely technical 
issues. In Chapter 3, Cretney examines the way in which this technique facilitated 
the success of the Private Member’s Bill that introduced the Forfeiture Act 1982. 
This Bill was introduced to temper the harshness of the common law rule that 
someone responsible for another’s death could receive no benefits consequential 
on that death, regardless of the circumstances. Apparently, the sponsors’ purpose 
was merely to highlight the issue: the Bill was not expected to make much 
progress, let alone become law. Cretney explains, however, that it is generally 
opposition that destroys Private Members’ Bills, so that the sponsors’ avoidance of 
controversy by presenting this measure as mere technical tinkering enabled the Bill 
to succeed. Although he recognises that ‘to get a major Bill onto the statute book is 
a great political achievement for a backbencher’ (p 84), he doubts whether in 
principle it is ‘really desirable that law reform should be achieved by sleight of 
hand and by avoiding public discussion’ (p 84). 

Cretney argues in Chapter 2 that the Law Commission exploited the same 
principle during their intervention into the process of divorce reform in the late 
1960s. Given the controversies surrounding its inception, the Law Commission 
was particularly- eager to avoid appearing to influence one of the most politically 
and morally charged issues of the day. Their strategy was to present their 
intervention as a dispassionate analysis by a group of disinterested legal 
technicians rather than as a statement of the case for reform drafted by enthusiasts 
for the cause. 
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The Law Commissioners were able to do this by piggy-backing their report, 
Reform of the Grounds of Divorce: The Field of Choice, onto Putting Asunder, 
published by the Archbishop’s Group in July 1966. This Group, established in 
1964, was extremely influential in changing opinion and providing a justification 
for divorce reform. However, Cretney questions whether Putting Asunder had any 
more authority than ‘any other well-argued statement of opinion made by an 
unrepresentative body’ (p 56). Putting Asunder gained authority mainly because of 
the Group’s Christian credentials. But although membership was confined to those 
thought to be Christians, no religious requirements were imposed. So ‘the selection 
process came to resemble that traditionally conducted in Whitehall trawls of the 
‘great and the good’, with ‘slots’ being allocated to particular professions (for 
example, child psychiatry) and interests (for example, marriage guidance)’ (p 50). 

Nevertheless Cretney suggests that the Law Commission, with advance 
knowledge of the contents of Putting Asunder, waited until it had been published 
in order to present their own report ‘as no more than comments by expert 
technicians on the practicalities of implementing what the Archbishop’s Group 
proposed’ (p 50). So the Law Commission Report rejected the Putting Asunder 
proposal for breakdown with inquest ‘because of purely practical difficulties’. 
Through use of this technique, the Law Commission achieved agreement with the 
Archbishop’s Group. 

Although both self-preservation and craftiness were no doubt part of the 
motivation for the tone adopted in The Field of Choice, Cretney perhaps 
underplays the importance of another factor, the political climate of liberalism in 
the 1960s, with a correspondingly limited role accorded to overt legal regulation. I 
would suggest that the Law Commission’s emphasis on the practicalities of divorce 
reform was indicative of a broader contemporary political trend that the law should 
retreat from directly regulating people’s private lives. This ideological stance was 
indeed premised partly on the perceived futility of attempting to regulate in this 
fashion. This premise can be illustrated by an examination of the considerations 
that the Law Commission believed were limits on the field of choice. These 
considerations were that public opinion would not accept any substantial increase 
in the difficulty of obtaining a divorce without evidence that this would save a 
significant number of marriages, that it was too late to save marriages by the time a 
petition for divorce was filed; and that whether divorce was available or not, 
couples would separate anyway.’ Although the reason given for considering these 
factors was that any law that ignored them would not work, and although in form 
these are practical statements of hard fact, in content they represent a political 
perspective, and one revealed to be very much in tune with the times by the 
subsequent parliamentary debates. For example Alec Jones, the sponsor of the 
Divorce Reform Bill, echoed the Law Commission’s sentiment: ‘No one loves a 
divorce and certainly I do not, neither for myself nor for anyone else. But I believe 
that if we are to seek to discourage divorce we cannot do it by law ...’.!0 

It is true that the emphasis on what is practicable gives a superficially neutral 
tone to the 1966 Law Commission report. But closer inspection reveals this to be a 
political perspective that accords with broader trends in the 1960s.!! In the 1960s 
the legal culture was non-interventionist, liberal and positivist; the message at the 


8 Law Com. No. 15 Cmnd 3123 (1966). 
9 ibid 26, paragraph 52. 
10 HC Deb vol 784 col 2030 12 June 1969. 
11 See R. Phillips, Putting Asunder. A History of Divorce in Western Society (Cambridge: Cambridge 
University Press, 1988), especially 561. 
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heart of this culture was that it is pointless to attempt to enforce morality by law, so 
the law should withdraw. This tone is in sharp contrast with the regulation-happy 
tone of the 1990s debates on divorce, steeped in the modern message that even if 
the law cannot prevent divorce it can certainly treat it as a trigger for proselytising 
intervention.!2 A comparison makes it clear that The Field Of Choice is an 
intensely political document, replete with values that have sadly fallen out of 
favour. 

Cretney concludes this account of the Divorce Reform Act 1969 with the 
observation that, despite the agreement between the Law Commission and the 
Archbishop’s Group, the reforms themselves were in a number of important 
respects inconsistent with the fundamental principles adopted by the Archbishop’s 
Group. The Group had been adamant that irretrievable breakdown should be the 
sole ground for divorce — an alternative, not an adjunct, to fault — and it is 
universally accepted that the Divorce Reform Act 1969 achieved this only in form. 
Putting Asunder set its face firmly against divorce by consent, yet without any 
inquest this was the inevitable practical result of the reforms. Finally, the 
Archbishop’s Group set great store by public interest safeguards, but the whittled 
down versions that were enacted in 1969 were swiftly revealed to be dead letters. 
So it came about that the Church appeared to be advocating the reforms that it had 
long opposed. ‘The ‘remarkable consensus’ was obtained by concealing the truth’ 
(p 70). Nevertheless, Cretney’s discussion of the Denning Report in Chapter 6 
reveals that in many respects the seeds of ‘modern practice of divorce by form 
filling’ (p 152) were sown as early as the late 1940s when the legal system was 
facing crisis, unable to cope with the post-war rise in divorce petitions. 

The discussion that Cretney provides in Chapter 2 teaches us many important 
lessons about law reform in general and divorce reform in particular. The carefully 
constructed consensus surrounding the law reform process in the late 1960s 
resonates with the process leading up to the enactment of the Family Law Act 
1996.13 If Part I of the Family Law Act is implemented, its effect will be to reverse 
the historic trend towards more freely available divorce.!4 Nevertheless, it seems 
that its success in reaching the statute book depended on its being presented as all 
things to all people. Liberals could welcome the abolition of fault and the 
exhortations to mediate. Feminists could welcome greater protection for victims of 
domestic violence and the introduction of pension-splitting. While conservatives 
lamented the removal of fault, they could celebrate the end of ‘quickie divorces’ 
and the emphasis on the general principle that the institution of marriage is to be 
supported. 

But Cretney is also a realist, and he recognises that short cuts such as the 
construction of consensus may enable useful reform to be achieved. So, for 
example, his verdict at the end of Chapter 2 is that while the Forfeiture Act 1982 
amply demonstrates the technical and procedural imperfections of the Private 
Member’s Bill, it also provides a workable solution to cases which, while 
statistically small in number, are of potentially devastating impact: 


12 See eg J. Dewar, ‘The Normal Chaos of Family Law’ (1998) 61 MLR 467 especially 476-478 and 483- 
485; J. Eekelaar, ‘Family Justice: Ideal or Ilusion? Family Law and Communitarian Values’ (1995) 48 
CLP 191, R. Collier, ‘The Dashing of a ‘Liberal Dream’? — The Information Meeting, The ‘New 
Family’ and the Limits of Law’ (1999) 11 CFLQ 257, 259-261. 

13 For discussion, see S Day Sclater and C. Piper (eds), Undercurrents of Divorce (Aldershot, Hants: 
Dartmouth Publishing, 1999). 

14 See G. Brown, ‘A View from the Temple’ (1996) 128 Law and Justice 35, 39-40 
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Practical law reformers and politicians have to accept the simple truth embodied in the 
saying that half a loaf is better than no bread. Rationality is indeed an excellent thing; but its 
pursuit should not be allowed to inhibit those who have the skill and experience to make use 
of admittedly imperfect parliamentary machinery in order to remove one source of injustice 
from the laws of the United Kingdom (p 90). 


Compromise — the Paramountcy Principle 


The Dangers of Compromise 

Compromises are a major theme throughout this collection, and at the beginning of 
Chapter 7 Cretney recognises that compromise on issues of principle has both 
advantages and disadvantages. In this Chapter, he examines the compromise 
between proponents of women’s equality and the Government, which culminated 
in the introduction of the paramountcy principle in 1925. It would be impossible to 
overemphasise the significance of this development. Ever since the paramountcy 
principle was first enshrined in the Guardianship of Infants Act 1925, it has been 
extending its sphere of influence in ways that, as Cretney demonstrates, were 
neither intended nor foreseen when it was introduced. In recent years, the influence 
of the paramountcy principle has been spreading exponentially. 

In the years following the First World War, the moves towards women’s formal 
equality had an almost irresistible momentum, and so the case for granting mothers 
equal parental authority to fathers seemed overwhelming. The leading women’s 
group, National Union of Societies for Equal Citizenship (NUSEC), put this issue 
to the forefront of their programme and brought forward equal rights bills to this 
effect. But their efforts were strenuously opposed. The opposition centred not so 
much on a principled argument against women’s equality but more on the 
divisiveness of splitting parental authority. Cretney argues that a compromise 
between these polarised positions seemed inconceivable. Nevertheless, in 1925 the 
Guardianship of Infants Bill was supported by NUSEC, despite the fact that it did 
not accede to their basic demand of equal parental authority for women. Instead, 
the Bill contained a preamble stating that it was expedient that the principle of 
equality in law between the sexes should obtain with respect to the guardianship of 
infants. Section 1 of the Bill continued with a direction to the court that in 
resolving questions relating to a child’s upbringing it should have regard to the 
child’s welfare as the first and paramount consideration, and should disregard 
whether from any other point of view the claim of one parent was superior to that 
of the other parent. 

Cretney performs an invaluable service by examining the historical 
circumstances surrounding the introduction of the paramountcy principle. 
However, he does not fully explain why it was that section 1 of the Guardianship 
Act 1925 placated NUSEC. I would suggest that part of the answer lies in the 
power provided by the almost universal appeal of the paramountcy principle. 15 
In 1925, it was the near impossibility of contesting the paramountcy principle 
that enabled demands for women’s equality to be resisted.!6 Now, despite 
formidable critiques of the indeterminacy,!’ the value-laden nature, and the 


15 See for an example of the consensus, Review of Child Law, Guardianship and Custody, Law 
Commission Report No 172 (1988), paragraph 3.14 

16 See J Brophy, ‘Parental Rights and Children’s Welfare: Some Problems of Femmnists’ Strategy in the 
1920s’ (1982) 10 International J of the Sociology of Law 149. 

17 See R. Mnookin, ‘Child-Custody Adjudication: Judicial Functions in the Face of Indeterminacy’ (1975) 
39 Law and Contemporary Problems 226; J. Elster, ‘Solomonic Judgments. Against the Best Interests 
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subjectivity !8 of the paramountcy principle, the consensus around its essential 
desirability bas enabled adults’ rights more generally to be confirmed or 
dismissed at whim, under the smokescreen of doing what is best for the child.” 

There are those who argue that the paramountcy principle is still being used to 
deny mothers’ interests.” I have argued that the paramountcy principle operates to 
discriminate against lesbians and gay men, and unpopular religious groups.*’ An 
extremely worrying recent development is the use of the principle to remove the 
rights of those who have committed an offence, especially a sexual offence,” 
against children. A plethora of recent legislative and quasi-legislative measures 
that have excluded offenders from playing a full part in society have been justified 
on the basis that children’s interests take priority.” For example, the first principle 
laid down in the report of the Interdepartmental Working Group, implemented by 
the Protection of Children Act 1999, was that ‘the overriding need was to protect 
children from those who might abuse them.’** The right of the individual to seek 
work had to come second.» Protecting children from abuse is self-evidently 
extremely important, and of course every reasonable measure should be taken to 
ensure children’s safety. But if society sets itself the goal of eliminating child 
abuse, of protecting children against any risk of abuse, allowing this goal to 
outweigh all others, then there will be no limit to the civil rights that will fall by the 
wayside. Recent legislation demonstrates this only too convincingly. The process 
that Cretney explains was begun in 1925 has developed dramatically in recent 
years. 

Moreover, it is ironic that the attempt to prioritise children’s interests ends up 
damaging children’s interests. There is no better illustration of this irony than the 
operation of the Children (Protection from Offenders) (Miscellaneous 
Amendments) Regulations 1997.76 These regulations, made under section 
23(2)(a) of the Children Act 1989 and section 9 of the Adoption Act 1976, 
prevent local authorities and adoption agencies from permitting individuals to act 
as foster or adoptive parents if they have been convicted of or cautioned for certain 
specified offences. The regulations include spent convictions. They left no 
discretion,” and they operate retrospectively, so as to compel local authorities to 
remove children from existing placements. In R v Secretary of State for Health and 
Kent County Council, ex p B,?8 two young children had been living with their 
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grandparents under a care order, with a care plan that envisaged the arrangement 
continuing long term, the parents being unable to care for the children. However 
the grandfather had a conviction for unlawful sexual intercourse with a fifteen year 
old girl, an offence that he had committed 36 years previously at the age of 29. It 
was agreed on all sides that removing the children from the grandparents’ care was 
unthinkable. This was by no means an isolated example of the undesirable 
consequences of the regulations: eleven other cases were brought to the High 
Court’s attention. Although the Secretary of State for Health accepted that there 
were and would be instances in which the regulations were having and would have 
a detrimental effect on children’s welfare, Scott Baker J took the view that the 
Secretary of State had underestimated the number of these instances. 

The applicants argued that the regulations were ultra vires because they were 
inconsistent with the paramountcy principle. Scott Baker J rejected this argument 
on the basis that the regulations were directed to furthering children’s welfare in 
general, and that the Secretary of State was entitled to prefer the good of the many 
to the detriment of the few. He held that, while decisionmakers had a duty to act in 
the best interests of children, this duty was inevitably subject to the statutory 
framework. However, Scott Baker J was in no doubt that the regulations would 
operate to the detriment of some children, including the applicants’ grandchildren, 
for whom he suggested that the escape route of a residence order in favour of the 
grandparents might be the only realistic solution.2? He concluded by urging the 
Department of Health to consult with the President of the Family Division and to 
introduce some discretion, albeit tightly worded, before drawing up amending 
regulations.*° The Department of Health responded with the Children (Protection 
from Offenders) (Amendment) Regulations 1999,3! which allow local authorities 
to exercise discretion in the case of an offence of actual bodily harm, or assault in 
Scotland, which was committed when the offender was under the age of 18. 
Clearly this amendment would not have solved the problem in most of the cases 
that have caused difficulty, not least R v Secretary of State for Health and Kent 
County Council, ex p B. 

Cretney argues that, in two respects, the House of Lords’ landmark judgment in J 
v C? did not give effect to what had been agreed in 1925. First, he argues that J v 
C effectively renders the child’s welfare the sole consideration, and that an 
examination of the parliamentary debates shows that this was not what was 
intended. He is certainly right to assert that once ‘paramount’ had been interpreted 
as meaning that the child’s welfare was determinative, it became synonymous with 
‘only’. But there is nothing in his account of the debates that is inconsistent with 
this definition (pp 176-177). He prays the following statement by the Lord 
Chancellor in aid: ‘... we ought not to look solely at the welfare of the infant, 
because there may be other considerations which affect the welfare of the infant 
which should be taken into account. After all, the infant is a member of a social 
unit, the family.’39 

But I can see no difference between this statement and Lord MacDermott’s 
judgment in J v C that section 1 of the Guardianship of Infants Act 1925 laid down 
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a ‘process whereby, when all the relevant facts, relationships, claims and wishes of 
parents, risks, choices, and other circumstances are taken into account and 
weighed, the course to be followed will be that which is most in the interests of the 
child’s welfare.’3* In both of these formulations, factors other than the child’s 
welfare are taken into account purely in order to shed light on what the child’s 
welfare demands. This approach has become mandatory with the checklist in 
section 1(3) of the Children Act 1989.35 

Cretney is, however, on firmer ground with his second suggestion that the 
decision in J v C to extend the paramountcy principle to disputes between parents 
and third parties rather than to confine it to disputes between parents did not give 
effect to legislative intention. He argues that the wording of the preamble, which 
the House of Lords treated as irrelevant, implied that the Act was meant to be 
limited to parental disputes. Moreover, throughout the five years of discussion over 
the provision, no one had suggested that it might apply to stranger disputes. 
Cretney concludes, very plausibly: ‘It seems inconceivable that legislation which 
would have resulted in a child being kept from his family by an outsider able to 
offer a better upbringing would have been well received in 1925; and this outcome 
was certainly unforeseen by anyone involved in drafting the 1925 Act’ (p 179). 

If this outcome would have been unforeseen in 1925, how much more astonished 
would the drafters have been to witness the subsequent expansion of the 
. paramountcy principle, by which standards the extension to disputes between 
parent and stranger in J v C seems remarkably tame? This is taking place both on 
the level of the law and in broader policy discussions. One outstanding example of 
legal extension is the first introduction of the paramountcy principle into the law of 
divorce via section 11(3) of the Family Law Act 1996. Section 11(2) gives the 
court the power to postpone divorce indefinitely if the circumstances are likely to 
require the court to exercise any of its powers under the Children Act 1989, the 
court is not in a position to do so without further consideration, and the 
circumstances are exceptional. In deciding whether the circumstances are likely to 
require the court to exercise its powers, section 11(3) instructs the court to treat the 
child’s welfare as paramount. 

This is an important development because many people who are supportive of 
the paramountcy principle in general would accept that divorce is an area where 
adults’ interests should predominate. McCall Smith distinguishes child-centred 
from adult-centred parents’ rights. He argues that the former find their justification 
in the furtherance of children’s welfare, while in the case of the latter, the parent is 
accorded a wide range of discretion to pursue goals that society might find 
undesirable but will nevertheless tolerate. Bainham develops this distinction. He 
agrees with McCall Smith that there are spheres of parental control that have more 
to do with the way in which adults want to live their lives than with promoting 
children’s welfare. He describes these as areas in which the parents’ interests are 
primary and suggests that we should not try to answer questions of conflict 
between children’s welfare and parents’ rights in the abstract but rather identify the 
appropriate category for a particular right by identifying the beneficiary of that 
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right.’ If this is the correct approach,’ then the question of whether or not a parent 
is able to divorce represents the paradigm of the parent’s primary interest. Indeed, 
Bainham gives this question as an example. Nevertheless, it is right to point out 
that the discussion of the Denning Report that Cretney provides in Chapter 6 
allows us to trace the prominent position given to children’s welfare on divorce 
back as far as to 1947, when the Denning Committee reported that no subject had 
caused it greater concern. 

Even more astounding is the power of the paramountcy principle to influence 
wider policy discussions in areas in which formal implementation would be 
impossible. A chastening example is the discussion that followed Jack Straw’s 
suggestion that adoption should be promoted to young, pregnant women, which he 
made in a speech to a Family Policy Studies Centre conference in January 1999.40 
When Straw was challenged, he placed his response very firmly within the 
paradigm of the paramountcy principle: 

the issue ought to be what is in the interests of the welfare of the child [sic] ... research 

shows, and I quote, that [sic] “generally that adopted children make very good progress 

through their childhood and into adulthood, compared with children brought up by their own 
parents, and do considerably better than children who’ve remained in the care system 
throughout most of their childhood’4! 


His critics followed suit, with the reply that adoption was actually worse for 
children than was life with a single mother. Arguments based on the interests of the 
mothers themselves were conspicuous by their absence.‘ 

Cretney’s discussion on adoption in Chapter 8 is interesting in light of this 
episode. He shows that the shift that has taken place in adoption law, from adoption 
as contract to adoption as status, has been in the opposite direction from the trend 
in family law generally, which has placed increasing emphasis on private 
agreement, arrangements after divorce being an outstanding example. It is because 
adoption has been conceived to be about legal status rather than solely about the 
needs of children, Cretney concludes, that it has been isolated from the rest of child 
law and excluded from comprehensive codifications such as the Children Act 1948 
and the Children Act 1989. 


Hard Cases Make Bad Law 


If there is one principle that we have forgotten in the 1990s it is ‘the principle that 
sensational cases make bad law’ (p 114), and Cretney performs a very useful 
service by reminding us of it. In Chapter 4, he examines the divorce of the 
Honourable John Hugo Russell from his wife Christabel in 1922. ‘For eight days 
the most private and embarrassing marital intimacies were ‘extensively regaled to 
a salacious public’’ (p 100), but Cretney points out that both the facts and the press 
coverage of the case were completely out of the ordinary. A routine divorce that 
did not involve the aristocracy or clergy normally attracted nothing more than a 
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press report citing the evidence of a hotel clerk that the husband had spent the night 
with a woman other than his wife. 

Nevertheless, the publicity surrounding this case led directly to the Judicial 
Proceedings (Regulation of Reports) Act 1926, ‘one of the rare examples of peace-time 
legislation specifically restricting the freedom of the press to publish material lawfully 
in a reporter’s possession’ (p 93). As is often the case with knee-jerk legislation, the 
Act made little practical difference. It prohibited reference to the allegations and 
evidence but it permitted reporting of the judge’s summing up, in which it was in any 
case almost always necessary for the judge to refer in detail to the allegations and 
evidence. Section 1(1)(a) of the Act prohibited publication of any indecent matter, but 
under the Obscene Publications Act 1959 that would be illegal. But the practical effect 
of the Act was not what was important; the Act was passed because responsible opinion 
had been convinced that ‘something had to be done’ (p 103). 

The ‘something has to be done’ brigade went from strength to strength in the 
1990s. It has become worryingly predictable that any unfortunate accident or 
incident will be swiftly followed by calls for stronger legislation. We have already 
considered the example of the Children (Protection from Offenders) (Miscellaneous 
Amendments) Regulations 1997, which were drawn up after Roger Saint was 
convicted of sexually abusing children who had been placed in his care despite his 
conviction for indecent assault against a 12 year old boy in 1992.4 Scott Baker J 
described the regulations as ‘from the backwash of hastily drawn legislation’ ,“* and 
certainly the consultation process that preceded them was perfunctory.* 

Further examples abound, but let us take just one more. In 1996 a few cases of 
what became known as ‘stalking’ were given a high media profile.* This was not a 
new phenomenon.’ It ranged from the most serious cases,** which were already 
more than adequately covered by existing legislation,*? to more minor cases, which 
were already being dealt with more harshly than was warranted.°° The Protection 
from Harassment Bill was rushed through all stages of the House of Commons in 
two days with inter-party agreement, perhaps partly because stalking plays on 
contemporary anxieties about the boundaries of acceptable sexual behaviour, and 
perhaps also because of feminist lobbying.>! Consequently, the Protection from 
Harassment Act 1997 is arguably one of the worst pieces of legislation ever 
enacted.52 The Act makes it an offence to conduct oneself on more than one 
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occasion in such a way as to cause alarm or distress, if a reasonable person in 
possession of the same information would think that the conduct was likely to 
cause alarm or distress.’ Conduct includes speech. Repeatedly telling a student 
that he is likely to fail his examinations unless he works harder; persistently trying 
to persuade an ex-partner to give the relationship a second chance; telephoning a 
housing officer several times to complain that an application is not being dealt with 
swiftly enough — these are all criminal activities now. Indeed, ‘almost all long- 
running conflicts between individuals potentially are covered by the new law.’>° 

This is not to suggest that the Act will be used often or even at all in these 
circumstances — there is a general defence of having acted reasonably in section 
1(3)(c), and the early signs are that the judiciary is doing the best that it can to limit 
the damage. In Huntingdon Life Sciences Ltd v Curtin,*® Eady J dismissed an 
application for an injunction to prevent the British Union for the Abolition of 
Vivisection from demonstrating outside the plaintiff s premises.5’ He held that the 
legislators would no doubt be surprised to see how widely the terms of the 
Protection from Harassment Act were perceived to extend. In his view, the Act was 
clearly not intended to be used to clamp down on discussion of matters of public 
interest or upon the rights of political protest and public demonstration, which was 
so much a part of democratic tradition. He had little doubt that the courts would 
resist any wide interpretation of the Act as and when the occasion arose, and he 
regarded it as unfortunate that the terms of the Act were seen to sanction such 
restrictions. 

However, to have law on the statute book that makes criminals of all of us almost 
every day is wrong in principle and dangerous in practice. When Cretney warns at 
the end of Chapter 5 that ‘there must always be a risk that campaigns by perhaps 
narrowly-focused pressure groups will once again produce a hasty and 
unsatisfactory legislative response’ (p 114), unfortunately the risk is not merely 
hypothetical. Cretney does, however, see a useful role for moral entrepreneurship. 
Indeed in Chapter 9 he salutes the input of Lady Allen into the enactment of the 
Children Act 1948, concluding that ‘her role in the development of child care had 
been secured. Had it not been for her campaign it seems very doubtful whether the 
Curtis Committee would ever have been established’ (pp 209-210). 


Openness in Adjudication 


The Judicial Proceedings (Regulation of Reports) Act 1926 was not therefore 
necessary, but why was the principle contained within it objectionable? Cretney 
quotes the reasons given by the Lord Chancellor’s Permanent Secretary in a 
statement in 1922 for attaching importance to openness in divorce cases. The first 
was that secrecy was inevitably associated with the idea that there was something 
wrong. The second was that given that the populace knew that the facts in divorce 
cases were unpleasant, if these facts were kept secret then they would assume the 


53 See Protection from Harassment Act 1997, ss 2(1), 7(3), 7(2) and 1(2). 

54 ibid 8 7(4). 

55 K. Kerrigan, ‘Right to Freedom of Assembly’ (1998) 3 J of Civ Libs 37, 43 Nevertheless the Home 
Office 1s currently considering strengthening the Act: see T Judd, ‘Register of Britain’s Stalkers 1s 

’, The Independent, 21 February 2000 

56 The Times, 11 Dec 1997. 

57 Although this was on the basis that the plaintiff had not proved that the BUAV itself had been involved 
in harassment; the injunctions still restricted the individual defendants’ right to protest. 


620 © The Modern Law Review Limited 2000 


July 2000] The Development of Family Law 


worst, which would normally be worse than was warranted. However, thirdly, if 
only the worst cases were kept secret then people would know that they were 
particularly shocking. 

These reasons still hold water today, yet openness in adjudication is another 
principle that has fallen by the wayside in contemporary times. Cretney usefully 
concludes Chapter 4 by breaking down the question of openness into two distinct 
questions. The first is whether or not proceedings should take place in private and 
the second is whether the first question concludes the separate matter of whether or 
not proceedings should be allowed to be published. To these I would add a third 
distinct but related question of whether or not relevant evidence should be 
admitted. In each of these three respects, inroads have been made into the principle 
of open justice. 

To take the third, logically prior, question first, the exclusion of relevant 
evidence has recently been extended. Restrictions on the admission of evidence 
about a complainant’s sexual behaviour in a trial for a sexual offence, originally 
introduced by section 2 of the Sexual Offences (Amendment) Act 1976, have now 
been strengthened by sections 41-43 of the Youth Justice and Criminal Evidence 
Act 1999. One of the main arguments for excluding a complainant’s sexual history 
in a trial is that this is necessary in order to shield her from the jury’s prejudice.*8 
Yet it is striking how pertinent the comments of the Lord Chancellor’s Permanent 
Secretary still are. If a jury does regard a woman with a sexual past as either less 
deserving of protection against sexual assault or more likely to have consented, 
then prohibiting discussion of sexual history will simply lead the jury to speculate 
and think (in these terms) the worst. They will scan the complainant’s demeanour 
and dress for hints and clues. Given a prejudiced jury, it will be in the interests of a 
woman with anything but the most lurid past imaginable to prevent the jury from 
embellishment by putting her cards on the table, and the law does not prevent her 
from so doing.*? But then this will lead to exclusion only for the worst cases, and 
the jury will be able to surmise by the absence of any mention of the woman’s 
sexual past that this is ipso facto one of those cases. The only solution is to allow 
all relevant evidence to be placed before the jury and to trust in their good sense. 

To turn to the questions of whether proceedings should be in private and whether 
they should be published, both of these principles have been compromised 
recently, again by the Youth Justice and Criminal Evidence Act 1999. Section 46 
provides that if the court is satisfied that the quality of witness evidence or co- 
operation is likely to be diminished by reason of the witness’ fear or distress about 
being identified, then the court may restrict any report likely to lead to the witness 
being identified, while section 25 provides for trials to be heard in private where 
the proceedings relate to a sexual offence or there are reasonable grounds for 
believing that someone other than the accused has sought, or will seek, to 
intimidate the witness in connection with testifying. Part II of the Youth Justice 
and Criminal Evidence Act creates layers of privacy within the trial itself. Section 
17(1) of the Act provides for special measures to be taken where the court is 
satisfied that the quality of witness evidence is likely to be diminished because the 
witness is experiencing fear or distress in connection with testifying in the 
proceedings. Such special measures include screening the witness from the 
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defendant (section 23(1)), allowing the witness to give evidence by live link (s 
24(1)), admitting video-recorded evidence from the witness (sections 27(1) and 
28(1)), and allowing the witness to give evidence through an intermediary (section 
29(1)). These layers of privacy are arguably the most worrying breach of the 
principle of open justice. The responsibility of giving evidence that could lead a 
defendant to be deprived of his liberty should lead any witness to feel intimidated 
and filled with awe, if not distressed and afraid. Facing the object of one’s 
accusations is part of what underlines the solemnity and severity of this 
responsibility.®! 


Conclusion 


In this review I have aimed to show that, as well as providing us with a unique 
historical study of the development of twentieth century Family Law, Cretney casts 
light on many contemporary developments. We can better understand recent 
objections to the more controversial interventions of the Law Commission once we 
appreciate its constitutional inception. When we realise that the paramountcy 
principle was introduced as a method of placating advocates of women’s equality, 
we can recognise how it operates as a tranquiliser in current debates. And we can 
learn much from historical examples of legislating in the wake of sensational cases. 
In the Preface, Cretney tantalises us with the promise of a comprehensive study of 
Law, Lawmakers and the Family in 20th Century Britain, which this collection 
apparently anticipates (p vii). Both family law and constitutional law will be 
considerably enriched when this study comes to fruition. 
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Panu Minkkinnen, Thinking Without Desire: A First Philosophy of Law, Oxford 
and Portland, Oregon: Hart Publishing, 1999, xii + 205 pp, hb £28.00. 


Panu Minkkinnen argues that philosophy and the sciences originate in a desire, and 
reveals at the very beginning of his book the driving-force of his own project: the 
desire to discredit paradigmatic assumptions and methods of the sociology of law and 
of the Critical Legal Studies movement. The book is seen in its best light as an attempt 
to fulfill this desire. Minkkinnen is most convincing when he claims, on a number of 
occasions throughout the book, that the Critical Legal Studies movement and the 
sociology of law are largely blind to important aspects of the law. Law shares with 
philosophy and the sciences a dimension of ‘scientificity’ and ‘correctness’. The 
sociology of law reduces law from science to technology: ‘... the critic moves from 
one political position to another, but the basic theoretical premise of the science of law 
remains constant. It obliges the legal scholar to regard his science as part of a juridical 
technology, as a preventive’ (p 119). Legal science is not a technology but engaged in 
a pursuit of knowledge of right and wrong. While the desire for the Thing/Truth cannot 
be satisfied, it animates the surrogate pursuit of knowledge and correctness. The 
pursuit of knowledge on the part of philosophy and the sciences, including legal 
science, is a religious quest for the elusive Thing. The Thing, which has been called 
‘justice’, is the common ultimate goal of philosophy and the sciences. 


Because its ultimate object is impossible, theoretical contemplation plummets into the 
decisions and the judgements of practical thinking: ‘correctness’ If it can’t be the ‘true’ 
thing, it might as well be ‘correct’. But even so, ‘correct’ decisions are impossible without a 
truth that sustains desire; ‘correctness’ in unthinkable without truth. Hence the uresolvable 
aporia, an ‘aporetic’ structure. (p 4) 


Measured in terms of correctness, or, rightness, all knowledge has a legal dimension. 
The Law emerges in the absence of the Thing and organizes the production of 
knowledge as an endless and futile attempt to approach the absent Thing. Law is the 
essential form of every branch of knowledge. Minkkinnen’s theory of the Law is a 
meta-theory (‘first philosophy’) of legal science as much as it is a meta-theory of 
every other science. Minkkinnen does not discuss the possible claim that modern 
science is rooted in the medieval revival of legal science, but makes a much more 
general argument concerning the constitutive role of Law in the formation of 
knowledge as such. 

Minkkinnen’s claim that the sociology of law ignores the essence of legal discourse 
as simultaneously scientific and theological — a claim which implicitly denies any 
superficial analytical dissociation of law and morality — will convince many readers. It 
is regrettable that this claim and its vast implications, though repeated a few times, are 
not fleshed out anywhere in the book in a comprehensive manner. More problematic is 
Minkinnen’s insistence on the metaphysical nature of his ‘first philosophy’ project. 
His views on desire as the driving-force of the pursuit of knowledge make meta- 
physics worldly and ‘cultural’ at least as much as they make law metaphysical. The 
status of Minkkinnen’s own Lacanian epistemology does not seem to be metaphysical 
and, at any rate, is nowhere brought up. Minkkinnen’s reading of Heidegger is 
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justifiably selective, but one can wonder why it is Heidegger’s denial of the possibility 
of metaphysics that Minkkinnen ignores. 

Once Minkkinnen asserts that a desire for the Thing motivates the pursuit of 
knowledge he more or less leaves desire aside and proceeds to discuss knowledge. 
However, the nature of desire is highly complex and contested. According to a 
prevalent view within the theory of desire, law constitutes desire rather than merely 
restricting it. If this view is not groundless, Minkkinnen cannot take for granted that 
law comes ‘after’ desire, transforming an already given — in fact, primordial — desire 
into a pursuit of knowledge. Law may be, then, even more fundamental than 
Minkkinnen suggests: it may constitute social structure and individual desires, not 
only knowledge. Taking desire seriously, Minkkinnen could have also discussed 
existing psychoanalytic accounts of the epistemic desire, for example, those offered in 
the Kleinian tradition. 

In the second part of the book Minkkinnen discusses contemporary writers and 
criticises critical theories inspired by Foucault, Dworkin’s jurisprudence and 
discourses of toleration. While most of his critique is in itself clear and convincing, 
Minkkinnen does not always explain how it derives from the theoretical premises laid 
down in the first part, while claiming that it does. As a result, the book’s structure is 
rather loose, though the reader can benefit in this way from clear, thought-provoking 
and informative asides on contemporary writers, Kelsen, Schmitt and more neglected 
theorists such as Maihofer, Radbruch, Stammler and Wolf. 


Lior Barshack* 


Lawrence Lessig, Code and Other Laws of Cyberspace, New York: Basic Books, 
1999, iv + 288 pp, hb $30.00. 


This book marks the culmination of Lessig’s constitutional journey from the publica- 
tion of his 1996 ‘Reading the Constitution in Cyberspace’ (45 Emory Law Journal 
869). The book’s treatment of software code and commerce as the regulators of 
cyberspace — the control mechanisms which are its current constitution — will be 
wholly unfamiliar to many UK academic constitutional lawyers. I therefore begin this 
review with a short introduction to cyberspace, before considering Lessig’s 
contribution. 

By way of general introduction, note that two structural forces are creating a 
dynamic space in which to create new law: technology and globalisation. It is the 
outflanking of traditional notions of national law by these forces which creates the 
challenge to existing notions of the nation-state, of regulation and, ultimately, of 
spatial and temporal parameters: a new dynamic digital environment is taking over 
many of the characteristic nation-state static parameters around which con- 
stitutionalists formerly built frameworks. 

‘Cyberspace’ is most easily characterized by reference to the Internet: it is the 
‘virtual’ digital space between computer terminals, across which most global com- 
munications traffic now flows. The telephone is now also a digital device which 
conveys information by the same technical means, as will digital television and radio. 
Because the space is not confined within a national physical sphere, it raises novel 
issues of regulation. Once one has accepted that this digital space is a community of 
those employing it to communicate, that it is a marketplace of both ideas and digital 
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products, and that it can be used for criminal activity and crime prevention, one begins 
to approach the view that ‘cyberspace’ is a territory. This territory is international — 
indeed, transnational — because anyone can connect to anyone else who has access to 
cyberspace. It is built on software code. 

It is a space based on information and communication exchange. It also permits the 
exchange of digital products — information goods, in the economist’s jargon — such as 
music, computer code, money, text and video. This partial listing encompasses 
property — intellectual property rights (IPR) — and finance, the two stocks in trade of 
commercial lawyers. Further, the fact of information exchange engages the media 
lawyer, as clearly newspapers, broadcast stations, journals, movies, books, music are 
all now simultaneously distributed via the Internet. Questions of IPR and media, 
including freedom of expression and its alter ego privacy, are fully engaged with 
Internet dissemination. The incursion of the new means of distribution and transaction 
over the Internet via electronic commerce into the previously open public space of the 
Internet is the ‘commerce’ which has taken over the ‘code’. 

In Part I: Regulatability, Lessig lays out his view of cyberspace and the regulatory 
options available. In Part I: Code and Other Regulators, and especially the critical 
Chapter 7: What Things Regulate, he sets out his agenda of control through 
‘regulatability’, which is pursued from his 1998 (27 Journal of Legal Studies 661) 
article. As economic analysts of law will know, Lessig was former Special Master in 
the US v Microsoft competition litigation in 1998, and the coiner of the term, the ‘New 
Chicago School’ of law and economics. In essence — and my summary here is 
necessarily crude — ‘regulatability’ is law and economics and normative values and 
architecture (see his brief reprise in 62 MLR 5 at 803-4). The last such is the code, and 
it is the attempt to suggest normative, rather than commercial, values in cyberspace 
which is the aim of constitutionalising cyberspace. Lessig states ‘Real-space 
sovereigns are in competition with cyberspace and, long before they realize it, 
cyberspace will have won’ (p 196). 

In Part II: Applications, the questions addressed are substantive, concerned with 
enforcement and jurisdictional boundaries (Intellectual Property, Privacy, Free 
Speech, and Sovereignty). For instance, to take the example which is all too 
prevalent, should child pornography be discovered, who is responsible in law for its 
dissemination over the Internet? The questions are compounded by the any-to-any 
architecture of the Internet: all too often, the sender of information resides in a 
different physical jurisdiction to the (willing or unwitting) recipient. Lessig states that 
for the first time we are confronted with the fact that ‘anyone could be a multinational’ 
(p 193) ‘routinely living in multiple non-coordinating jurisdictions’ (p 194). 

Comparative lawyers may be advised to begin at Chapter 14: Sovereignty (p 189), 
where they will be able to engage most easily with the issues from an international 
perspective. Some of the parochialism (the reverse of which is non-US ignorance of 
cyberspace) is forbidding in other chapters. To take examples, the Notes refer to the 
work of three deceased European-based writers (Hart, Mill and Foucault) but on 
cursory examination no living European-based one: a comment on the state of 
European scholarship in the area. Lessig’s drawing of the constitution reflects the fact 
that the creation of this constitution was a US event. This is the weakness of both 
cyberspace and the book (though there is admittedly little that Lessig can do about his 
exogenous environment). This is reflected in an unsupported assumption about his 
dynamic definition of a constitution: 


As the British understand when they speak of their constitution, I mean an architecture — not 
just a legal text but a way of life — that structures and constrains social and legal power, to 
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the end of protecting fundamental values — principles and ideas that reach beyond the 
compromises of ordinary politics. (p 5) 


My pedantic quibbling with this unusual assumption about British constitutionalism 
aside, it is important for Lessig to distinguish his constitutionalism from the linkage of 
structures (checks and balances) and substantive law (the Bill of Rights) which is so 
embedded in US constitutional law. Perhaps, as in the UK, there are no real structural 
checks and balances in cyberspace, except those imposed by the software code which 
defines the interaction: code is law. 

Here one can observe the similarity between the incrementalism and contingency of 
newly commercial cyberspace and that of the UK constitution, with no grand plan 
except that of constitutionalising the pre-eminence of private property. In contrast to 
the centuries of institutional inertia and incremental adaptation in the UK constitution, 
there is the sweeping progress towards an architecture of control by private interests in 
the US regulation of cyberspace. While the analogy to the UK is therefore satisfying in 
the informality and incremental development of constitutionalism, the Internet is the 
hare and the UK constitution very much the tortoise. 

In real space, in the UK, constitutional lawyers are increasingly aware of the 
growing economic internationalism which has driven the World Trade Organisation, 
the European Union, the IMF-World Bank, and lesser policy groups such as OECD, 
ITU, WIPO, G7, BIS, to leach sovereignty away from the state. However, Lessig 
describes an environment, cyberspace, which will make national policymaking 
interdependent with international information and economic forces to a far greater 
extent than has previously existed. While Code ... does not itself attempt the task of 
describing an international constitution, whether real or cyber, Lessig’s argument is 
that the task will need to be tackled, sooner rather than later, if any constitution but 
that imposed by multinational business interests is to be agreed in cyberspace. 

These questions have a fascination for comparative lawyers, because all too often 
the national legal machinery is found wanting in these international transactions, 
which address issues which have traditionally been dealt with at national level. 
Whereas crime, business transactions, financial regulation and competition law 
increasingly operate across frontiers (and here I refer to boundaries beyond the single 
European market, though this is the obvious federalism-subsidiarity case in the UK, 
comparable with the US federal-state literature), the same is not true for human rights 
and other core constitutional values, such as freedom of expression. The international 
bodies which consider these issues, such as the Council of Europe and UNESCO, are 
notoriously unsupported by national jurisdictions, and beset by political infighting and 
institutional redundancy. In the earlier technological test cases, including short wave 
radio and satellite television, the ability of international constitutional organisations to 
agree a code of practice to deal with human rights issues was found wanting. (An 
excellent thorough examination of these issues is John Braithwaite and Peter Drahos, 
Global Business Regulation (Cambridge: Cambridge University Press, 2000). 

Lessig speaks to the constitutional, economic analysis and cyber-law academe in his 
treatment. From my description thus far, the Lessig description of cyberspace is an 
impressive achievement in describing a technological environment which has been 
colonised by individual cyber-libertarians, and is increasingly becoming a private 
space controlled by corporate interests. It would be an interesting socio-legal study of 
a techno-economic space, and an interesting institutional addition to the concept of 
public-private relationships in the law and economics literature. The parallels with the 
constitutional law treatments of the European Union are obvious, as most clearly in 
the neo-functionalist development of technology-led solutions to governance issues. 
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Lessig is more ambitious than this, however, in writing in technically precise prose 
for user groups, the regulators and regulated, to techno-economic government and 
corporate specialists, and to cyber-hackers. This broadened discourse is enriching and 
stimulating for the expert reader, but makes the book more difficult for the general 
academic lawyer to fully comprehend, as it is written as much in the language of a 
computer user as a constitutional lawyer. If there is a flaw in the book from the 
academic reader’s perspective, therefore, it is in reaching out to speak to the user 
community as much as the academy. Previous monographs in this emerging genre 
have tended towards the ‘public goods, private bads’ over-simplified dichotomy 
which speaks to a closed audience of alternatively social libertarian or critical 
scholars, or otherwise to highly technical treatments of intellectual property or 
encryption. Lessig offers an inclusive treatment, but avoids making of himself all 
things to all women. 

Lessig improves on previous such analyses in his expressly normative consideration 
of individual rights (to privacy and free expression) and the public good of 
cyberspace, built onto his techno-economic analysis of the legal environment. The 
question of the public policy direction of cyberspace is of paramount importance in his 
treatment. This renewed normative concern also shares a characteristic with the UK 
constitution. Where is constitutionalism heading, towards private power sanctioned by 
government? Where in the UK we are belatedly embedding a rich seam of individual 
rights in the constitution, through our own Bill of Rights, Freedom of Information Bill, 
and reform of the architecture of the constitution (via New Public Management, 
Parliamentary and electoral reform, devolution and other New Labour reforms), in 
cyberspace the power of private property is very much the driving force. 

A stylistic point is that reference is made to a comprehensive range of sources, but 
there is no reference to some of the various non-legal sources (Alfred Chandler’s 
Invisible Hand, Milan Kundera’s Life is Elsewhere), and — much worse — no 
bibliography. One is forced to crawl through the undergrowth of the forty-eight 
densely packed Notes pages. The style is unpretentious and straightforward, with 
engaging travelogue-style anecdotal reminiscences of the constitutional development 
of the former Soviet-led Communist states to which he analogises cyberspace 
constitutionalism. As the Kundera reference reveals, his style is impressively erudite 
in the usage of non-legal, and non-social scientific sources. The technical explanations 
are clear to this reader, who is only seven years into his computer usage career. Others 
may judge differently, but they are encouraged to persevere by Lessig’s demystifying 
approach throughout. 

It is the empirical triumph of the book that it describes for a US audience what is at 
stake, and how the architectures of cyberspace are controlled, yet may be resisted. It 
sheds much light for this reviewer on the broad questions of technology and 
globalisation, which are causing such re-examination of regulation and legitimacy in 
the context of the scientifically advanced nation-state. If the Internet is to create an 
information society, from the early hacker and libertarian communities, that will 
prove a global challenge which must be analyzed using the conclusions from this 
book. The alternative is to permit techno-economic factors, commerce and 
architecture as code developers, to construct an information economy with increasing 
dissonance from nation-state societies and polities. Lessig himself describes it as a 
dark book, in that this alternative is more likely. 

The theoretical strength of Code ... is that it adopts a techno-economic analysis of 
cyberspace, before challenging that architecture on its own terms, suggesting that 
code be adapted to create a normatively constructed environment which is 
nevertheless in sympathy with the architecture of the Internet. As such, it contributes 
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to a constitutional treatment of that which Hoffman-Riem describes as ‘regulated self- 
regulation’, or the European Commission increasingly terms ‘co-regulation’, as well 
as the economic analysis of constitutionalism with an avowedly normative bias. The 
next stage in ‘constitutionalising cyberspace’ is to consider the international 
dimension in which cyberspace sits, and which Lessig touches upon in this US 
treatment. Having considered commerce and code in the US, much research is needed 
into the effects of ‘le defi americain’ in cyberspace architecture and governance in an 
international setting. 

This is the most important constitutional treatment of the Internet yet published. As 
a full-length monograph examining constitutional law and the networked digital 
communications environment, it is ground breaking. It should be required reading for 
every constitutional lawyer, as well as cyberlawyers (researchers in digital property 
regulation and digital rights) and those researching the full extent of public-private 
interactions in regulation and public policy. 


Christopher T. Marsden* 


The Right Honourable Lord Clyde and Denis Edwards, Judicial Review, Edinburgh: 
W. Green, 2000, lxvii + 726 pp, hb £150.00. 


The last few years have seen a sudden rise in the number of books dealing with 
judicial review in Scotland. Most recent of all is Clyde and Edwards’ Judicial Review, 
which has been published under the auspices of the Scottish Universities Law Institute 
(‘SULI’). SULI texts make up a prestigious series of scholarly works on various 
aspects of Scots law. It is expected that monographs within the series will be careful 
and authoritative explorations of the law in Scotland. Judicial Review certainly meets 
these expectations. 

The book has been thoroughly researched and presents a great deal of considered 
and scholarly analysis. It draws on a good deal of comparative literature and is a good 
source of reference for related materials. It is also, on the whole, a very accessible text. 
There are a few places where it becomes quite dense and difficult, but on the whole it 
reads very well. 

The book is composed of five parts: (1) the context of judicial review; (2) th 
changing world of judicial review; (3) the scope of judicial review; (4) the grounds of 
judicial review; and (5) procedure and remedies. As a whole it extends to twenty-six 
chapters. It helpfully includes the text of the Human Rights Act 1998 and Chapter 58 
of the Rules of the Court of Session in appendices. One of the many strengths of the 
book is its discussion of constitutional review. The authors suggest at p 334 that the 
old view that administrative law is constitutional law in action is no longer tenable. 
The fact that administrative law has developed rapidly through the means of judicial 
review should not, the authors contend, be allowed to obscure judicial review’s 
constitutional role and significance. Here the authors are referring to judicial review’s 
potential to determine the ‘constitutionality’ of legal provisions. They explore the 
relationships between UK law, European law and the ECHR. They also examine the 
significance of devolution for constitutional law. These discussions are detailed and 
constitute a timely contribution to public law scholarship. ‘Throughout the book a great 
deal of attention is paid to European Law, human rights and the Scotland Act 1998. 
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Clyde and Edwards also offer a theoretical contextualisation of judicial review. 
However, much of this is at this level of exploring the constitution in terms of the rule 
of law, the separation of powers, the supremacy of Parliament, and so on. Although 
their exploration of the theory of constitutional law is a welcome and scholarly 
contribution to that particular body of literature, the authors’ approach fits (perhaps 
unsurprisingly) within quite an orthodox and narrow perspective on constitutional 
law. Clearly there are other, less traditional, approaches to public law theory with 
which the authors have chosen not to engage. For example, a theoretical 
contextualisation of judicial review as a regulator of power at the micro level would 
have been welcome. There is also much to say about the relationship between judicial 
review and bureaucratic justice, and about models of bureaucratic justice within the 
doctrine of judicial review. To their credit, Clyde and Edwards stress the fact that the 
substantive grounds of judicial review will configure differently in relation to 
different kinds of decision. They suggest (p 445) that ‘it is difficult to prescribe in 
advance the degree of intensity to which review may be driven in relation to particular 
kinds of decision and particular grounds on which review may be based.’ This might 
be stated more boldly: the law of judicial review is different according to the subject 
area under scrutiny. This is a kind of tacit acceptance of a variety of visions of 
bureaucratic justice within judicial review doctrine. However, this theme could have 
been developed more, both within the theoretical contextualisation of judicial review, 
and within the section covering the substantive grounds. 

This criticism should not be taken as detracting from the quality of the book as it 
stands. Judicial Review offers an important contribution to the study of constitutional 
and administrative law. It is particularly welcome in Scotland where the few 
peculiarities of Scots judicial review (the scope of the supervisory jurisdiction and 
locus standi) have not until recently been dealt with in such detail as part of such a 
large and thorough work. It is also, of course, an important book for scholars and 
practitioners south of the border given the commonality between jurisdictions 
concerning the grounds of review. 


Simon Halliday* 


Dawn Oliver, Common Values and the Public-Private Divide, London: 
Butterworths, 1999, 316 pp, pb £21.95. 


Although addressed to the general legal reader, this book will most interest public 
lawyers. It elaborates arguments which Oliver has made elsewhere in relation to the 
development of public law, particularly with respect to the foundations of judicial 
review and the public/private divide. The book extends an attack on the ultra vires 
doctrine initiated in the late 1980s in which the author maintains that the doctrine 
should no longer be regarded as the bedrock principle of judicial review. The ‘true 
basis of the jurisdiction in judicial review’, she argues, ‘is the common law’s ancient 
function in putting injustices right’ (p 44). Oliver believes that the idea of abuse of 
power provides a good substitute for ultra vires, and she develops this claim in 
conjunction with an argument opposing any sort of public/private division. Since 
exercises of power cannot be analysed profitably in terms of ‘a strict public-private, 
state/non-state power divide’, there should be no matching conceptual divide within 





* School of Law, University of Strathclyde. 


© The Modern Law Review Limited 2000 629 


The Modern Law Review [Vol. 63 


the common law. Since public law and private law are both concerned with 
controlling different sorts of power, it ‘is more constructive to focus on what public 
law and private law have in common than on what are supposed to be the differences 
between them. There are strong common features in both substantive and procedural 
aspects of public and private law’ (p 11). 

Oliver thus advocates a shift from public law’s traditional emphasis on the decision- 
maker’s behaviour, with its focus on powers, to an interest- or applicant-driven model 
whose guiding principle is the protection of certain vital interests against abuses of 
power. Prescriptions for decision-making within the new model of public law arise 
from this analysis. We are told that common theories of citizenship, democracy and 
government underpin all legal decision-making. In fact, Oliver says, five “key values’ 
serve to explain judicial decision-making in both public and private law. All five 
values can be subsumed within the general rubric of ‘abuse of power’. This scheme 
represents the most controversial element of her thesis, and the greater part of 
Common Values consists of an exploration of various branches of the common law — 
employment, family, tort, contract and equity — in an attempt to demonstrate the 
incidence of these key values across the legal spectrum. Oliver tells us that the values 
she identifies ‘span the legal system and can be summarised as autonomy — in the 
sense of freedom of action — dignity, equal respect, status and security’ (p 56). 
Although seldom explicitly mentioned, they are ‘used repeatedly by the courts and by 
academic commentators on both sides of the public-private division’ (p 56). She 
leaves us in little doubt as to their provenance: the key values are reflected both in 
political theory and in changing patterns of legislation, but the common law acts as 
their principal host. The values are the residue of decades, centuries even, of 
incremental development during which the common law has sought to construct legal 
solutions to fit a changing world (pp 64-65). 

Oliver is not alone in attempting to regenerate public law through a re-working the 
idea of the common law. In other accounts, most notably those of T.R.S. Allan and Sir 
John Laws, rights play a much stronger role and the common law takes on a robust 
ideological edge as a bastion of distilled wisdom and eternal, liberal-constitutionalist 
values to be used by the court to defend individual rights. Although Oliver can be seen 
as an active participant in this revivalist trend, she asserts that the values she identifies 
cannot be categorised as rights. Key values are more pervasive than rights. They exist 
on a higher plane of abstraction and, being less absolute, allow room for competing 
values, policies and principles (pp 56—60). 

This aspect of Oliver’s argument puts clear water between her own and rival 
versions of public law. The common law, for Allan and Laws as much as for Dicey, is 
in essence a system of private law. This is not simply a historical fact, but also reflects 
the common law’s primary concern with protecting the rights of individuals. Judicial 
review thus operates to prevent government interfering unduly with private rights. But 
although Oliver would not describe her position in this way, she in fact considers the 
common law, in its developed form, to be public law. Although her argument is that 
public law is an aspect of common law (and hence private law), by private law she 
means something close to public law: that is, intervening in defence of the weaker 
party in a relationship through the imposition of duties of considerate decision- 
making. Oliver maintains that ‘much of what is generally regarded as private law has 
heavy layers of what is regarded as “public law” in it’ (p 16). The common law 
comprises an array of supervisory jurisdictions applying essentially similar values 
across the social spectrum: ‘In effect both private law and public law impose a range 
of what might be conveniently referred to as duties of considerate decision making’ 
(pp 26—27). 
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This public law slant is illustrated by the way Sir Henry Maine is taken to task in the 
book’s opening chapter. Maine suggested that modern law developed through a 
change of focus from status to contract. Oliver rejects this suggestion. All legal 
regulation, she maintains, is imposed and even in paradigmatic ‘private’ situations — 
marriage, the family, employment, contract itself — relationships are regulated by law: 


‘In such cases [what Oliver refers to as ‘private law supervisory jurisdictions’] the notion of 
giving effect to the intentions of the donor of a power seldom finds a place, and duties akin 
to those applied in judicial review are imposed by the courts. The circumstances in which 
they are imposed are varied, but ... they have in common a policy in favour of protecting the 
interests of individuals or public interests against abuses of power.’ (p 41) 


For Oliver, protection of the key values is the common law’s paramount concern. This 
is a more subtle argument than that of a straightforward call to extend public law’s 
supervisory jurisdiction to areas of private law’s preserve; it amounts to a take-over by 
stealth. Oliver argues that although the key values are traditionally seen at work in the 
context of judicial review, there is no reason why they should be so confined in future. 
The public law mindset, with its vocabulary of supervisory jurisdictions, legality, 
procedural fairness and reasonableness, should be transplanted into all areas of the 
law. 

One drawback of Oliver’s thesis is its possible levelling effect. To say that the 
essence of decision-making in all areas of the common law is captured by the interplay 
of just five values means that those values must operate at high levels of generality. 
Private lawyers might question the utility of applying these contested decision- 
guiding ideas drawn from public law. Public lawyers concemed with the need to 
articulate anew the foundations of judicial review might accept Oliver’s criticism of 
ultra vires and yet remain unpersuaded by her general scheme. Both might 
legitimately express concern about the under-inclusiveness of the scheme. The values 
Oliver articulates are all pro-applicant: they protect the interests of citizens against the 
state. Save for a rather cursory treatment in the book’s penultimate chapter (pp 250- 
255), Common Values contains no discussion of any countervailing principles such as 
deference to authority or respect for democracy. Nor does the book indicate how to 
deal with clashes of conflicting values. Since Oliver admits that her five key values 
will occasionally be overridden by other interests and values (p 56), these competing 
principles must also be ‘key values’. Why, then, are they given such short shrift? This 
omission is a major weakness. Since the demise of ultra vires for which Oliver is 
arguing entails the loss of that principle’s built-in element of respect for legislative 
will, the articulation of some form of theory of judicial deference seems to be an 
essential element of a balanced scheme. 


Thomas Poole* 


Guy S. Goodwin-Gill and Stefan Talmon (eds), The Reality of International Law: 
Essays in Honour of Ian Brownlie, Oxford: Oxford University Press, 1999, li + 592 
pp, hb £60.00. 


This collection of essays, as its title suggests, is a festschrift for Professor Brownlie, 
who retired from the Chichele chair of International Law last year. It consists of 25 
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contributions from current and former students of his on a wide variety of topics 
within the area of international law. The standard of the offerings is generally very 
high, although almost all are broadly positivistic in outlook (as might be expected 
from those taught by Brownlie). One of the best pieces is that by James Busuttil on the 
possibility of applying the laws of armed conflict to ‘cyberwar’, as it provides a vision 
of how the law might be flexibly interpreted in future to meet the challenges of 
contemporary circumstances. When reading this collection one thing stands out: 
although we traditionally see research as our way of making our mark on our chosen 
areas of interest, there are other ways of leaving an intellectual legacy. An oft- 
overlooked source of influence on the law is teaching. As many law students become 
lawyers, academics and perhaps in a few cases, judges, their first impressions of the 
law may be found to have lasted. It is no coincidence that schools of thought are often 
referred to by reference to where, and by whom they were taught, the New Haven/ 
McDougal approach being a case in point. As the careers of the contributors to this 
volume show, many of them have gone into academia, practice, and in one case, the 
judiciary, taking with them Brownlie’s teachings. Therefore, credit for this book is 
due to both Brownlie and his students. It reflects well on them both. 


Robert Cryer* 
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Testing Fidelity to Legal Values: Official Involvement 
and Criminal Justice 


Andrew Ashworth* 


The article examines the current criminal law and possible justifications for it 
with respect to three areas that are located between prosecutorial discretion and 
defences. These areas are officially-induced mistakes of law, entrapment, and 
conduct motivated by a desire to bring someone else to justice or to restore 
property. Common themes in the justifications for the avoidance of punishment in 
these examples suggest an underlying principle of fidelity to legal values, which 
should guide procedural and substantive law. 


When one considers the range of defences typically open to persons accused of 
crime in what might be broadly termed Anglo-American legal systems, they emerge 
as diverse and heterogeneous. It is well known that some defences do not rest on the 
absence of mens rea or actus reus, such as duress and necessity. It is also well 
known that various defences, or ‘defences’, derive their strength chiefly from the 
absence of mens rea but have been developed so as to incorporate limiting 
conditions from other sources — for example, mistake and intoxication. One of the 
more curious aspects of English law, and of some other legal systems, is that a 
defence may be rejected as such and yet allowed, in practice, if and to the extent 
that it can be regarded as negativing a key fault element for a particular crime. For 
example, it is arguable whether there is a general defence of necessity, but if by 
chance the offence requires proof of ‘dishonesty’ or includes the phrase ‘without 
reasonable excuse’ it may be possible to allow necessity to exculpate.! There is no 
general defence of mistake of (civil) law, but if by chance the offence requires proof 
that the defendant knew that the property damaged ‘belonged to another’ it should 
be possible to allow the mistake of law to exculpate.* This approach has been taken 
further — some would say, too far — on some occasions when appellate courts have 
been construing the requirement of ‘intention’. Thus in Gillick v West Norfolk and 
Wisbech Area Health Authority? the House of Lords, dealing with a point of 


* All Souls College, University of Oxford. An early version of this article was given as a paper to a staff 
seminar at Nottingham Law School. A more developed version was presented at a seminar at the University 
of Birmingham on ‘Criminal Law: Doctrines of the General Part’, organised by Stephen Shute and Andrew 
Simester and generously funded by the Modern Law Review. I am grateful to participants at both seminars 
for their suggestions, and in particular to Paul Roberts and Andrew von Hirsch for detailed comments 


1 For elaboration and examples, see the classic article by P.R. Glazebrook, ‘The Necessity Plea in 
English Criminal Law’ [1972] CLJ 87. 

2 Smith (D.R.) [1974] QB 354; see further notes 13-14 below. 

3 [1986] 1 AC 112 
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criminal law incidentally to a non-criminal appeal, held that a doctor would not 
have intended a consequence that she knew would follow from her action, if her 
purpose was the clinical one of preserving the patient’s health and well-being: this 
was, in effect, the creation of a defence of ‘clinical balance of evils’, but it was 
wrapped up rather clumsily as a mere interpretation of the term ‘intention’ and 
therefore none of the broader questions about such a defence were addressed.* 
Similarly, in Steane’ the Court of Criminal Appeal held that the defendant did not 
intend to assist the enemy if his reason for doing the acts was to save his family 
from a concentration camp: this was, in effect, the recognition of an extension to the 
defence of duress, but it was presented as an interpretation of the ‘with intent’ 
requirement and so none of the broader questions of policy were discussed. 

These familiar features of the English legal landscape have been revisited in 
order to suggest that, at least in uncodified systems of criminal law,® there is 
considerable ambiguity about the boundaries of defences to criminal liability and 
that this ambiguity has probably been fostered or preserved by the judiciary and 
even by law reformers. The advantage, they would claim, is that it enables the 
system to respond flexibly to individual cases, without throwing open the doors to 
all manner of supposed grounds for exculpation. The corresponding disadvantages 
are that the broader issues of principle raised by certain arguments for exculpation 
are unlikely to be considered thoroughly, and that the law cannot function properly 
as a source of guidance for conduct if the boundaries of permissible conduct are 
undefined. Those disadvantages may be particularly weighty in some spheres, 
which brings me to the focus of this article. Three topics are to be discussed, with a 
view to probing the foundations and the boundaries of the relevant doctrines and 
their place in a system of criminal law and, more widely, of criminal justice. The 
three topics may be described, in a preliminary fashion, as officially-induced 
mistake of law, entrapment, and law enforcement motivation. The first deals with 
cases in which a defendant has based conduct on a view of the law, implanted by 
an official, that turns out to be erroneous; the second relates to cases in which a 
defendant’s conduct has followed instigation by an official, or by someone acting 
under the direction of an official; and the third deals with cases in which a 
defendant’s conduct was motivated by a desire to bring someone else to justice or 
to restore property to its lawful owner or the police. 

None of the topics lies in the mainstream, and their links may not be 
immediately apparent. I believe that, among the strands of reasoning attached to 
each of the three claims for recognition, one common element is fidelity to legal 
values — by which I mean, broadly, the importance of recognising that the criminal 
justice system ought to welcome conduct that promotes its integrity and ought to 
refuse to act upon conduct that undermines its integrity. To take official legal 
advice and to follow it is generally the conduct of a good citizen, as is conduct 
motivated by the purpose of enforcing the law. These activities demonstrate 
fidelity to values that form part of a sensible political morality. Conversely, for the 
courts to entertain a prosecution arising from an act of entrapment by an official is 
to undermine the integrity of the criminal justice system, as it is for the courts to 
entertain the prosecution of a citizen who was reasonably relying on official legal 


4 For discussion, see A. Ashworth, ‘Criminal Liability in a Medical Context: the Treatment of Good 
Intentions’ ın A.P. Simester and A.T.H. Smith (eds), Harm and Culpability (Oxford: OUP, 1996) 

5 [1947] KB 997. 

6 And probably in some codified systems: see clauses 4(4) and 45(4) of the draft English criminal code, 
in Law Com. No. 177, A Cruninal Code for England and Wales (London: HMSO, 1989). 
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advice. Now the latter claim is probably more novel and more difficult to sustain, 
and the arguments will be developed as the article proceeds. It assumes that 
coherence is an important value in the criminal justice — system coherence not 
merely as the absence of contradiction, but more positively as a network of 
mutually supporting rules and principles.’ It also assumes that it is fair to regard the 
acts of the courts as systemically connected to the conduct of police officers on 
which prosecutors seek to rely. And it assumes that decisions of the courts carry a 
social symbolism which is rightly used to affirm legal values.® 

These arguments will be taken further below. If we grant that the three claims 
should be recognised, how ought the legal system to respond? Much criminal law 
scholarship assumes that the answer to this question would lie in the recognition or 
non-recognition of one or more of the three claims as a defence to liability. Is there 
a version of each of the claims that is so compelling as to warrant recognition as a 
defence? If not, then there might be the possibility of a qualified defence (usually, 
though not necessarily, limited to homicide cases); otherwise, the claim might be 
reflected in mitigation of sentence. However, it would not be right to dismiss the 
claims of a defence until all the possible categories and rationales have been 
examined. For example, one could list five groups of rationales for admitting what 
are termed ‘defences’ — simple failure of proof (mistake and intoxication, at least in 
their unrestricted form); preconditions for liability (eg the ‘defences’ of insanity 
and infancy); justifications (such as self-defence and the prevention of crime); 
excuses (eg duress); and even ‘non-exculpatory public policy defences’.? More wil] 
be said later about this fifth category, but it may be used to raise the question 
whether it may be more appropriate to deal with a claim procedurally than through 
the substantive law: if convincing arguments can be made for one or more of the 
three claims, would it be more fitting to stay the prosecution, rather than to leave 
the defendant to raise a defence at trial? What factors should determine the answer 
to this question? 

Having ventilated these possibilities in this preliminary fashion, we now pass to 
a discussion of each of the three claims, beginning with cases in which the 
defendant has acted in reliance on a view of the law implanted by an official. 


Reliance on official legal assurance 


Outline of the Current Legal Position 


English law has traditionally shown a reluctance to admit any defences based on 
mistake of law.!9 The maxim ignorantia juris neminem excusat has often been 
cited by judges when refusing to allow both defences of simple ignorance of the 
law and defences based on erroneous legal advice. The draft English criminal code 
thus provides that ‘ignorance or mistake as to a matter of law does not affect 


7 cf the discussion of coherence by J. Raz, Ethics in the Public Domain (Oxford: Clarendon Press, 
1994) ch 13, recognising it as a formal value and arguing in favour of ‘local coherence’ within 
particular branches of the law. 

8 cf J. Gardner, “Crime: in Proportion and in Perspective’ in A. Ashworth and M. Wasik (eds), 
Fundamentals of Sentencing Theory (Oxford: Clarendon Press, 1998) especially 49-52. 

9 Four of these five categories of rationale derive from the work of Robinson: for a recent re-statement 
see his Criminal Law (New York: Aspen, 1997) 379-381. However, the second, ‘preconditions of 
hability’, is identified in the writings of R.A. Duff, ‘Law, Language and Community: Some 
Preconditions of Criminal Liability’ (1998) 18 OJLS 189, and J. Gardner, “The Gist of Excuses’ 
(1998) 1 Buffalo CnmLR 575. 

10 See A. Ashworth, Principles of Criminal Law (Oxford: OUP, 3rd ed, 1999) 243—248. 
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liability to conviction for an offence except (a) where so provided, or (b) where it 
negatives the fault element for the offence.’!! This restatement is doubly 
unfortunate: for one thing, there had been some recognition of the arguments for 
a defence based on officially-induced mistake of law but they had not been pursued 
because this might require “a major exercise in law reform’ beyond the codification 
project;!2 and for another, the recognition that mistake of law might occasionally 
negative one or more offence requirements perpetuates an unprincipled variation 
among situations where the defence is or is not admitted, since it is highly unlikely 
that those who drafted the offences were intending by their chosen words to 
include or exclude a defence of mistake of law.'? 

In England the judicial decisions are no longer all in one direction. In 
Cambridgeshire and Isle of Ely County Council v Rust'* the defendant had made 
enquiries of local and national authorities before setting up a stall on a grass verge 
beside a highway. None of them suggested that it was unlawful, and indeed he used 
the stall and paid rates on it for three years. Eventually the County Council decided 
that the stall must go, and they prosecuted Rust for pitching a stall on the highway. 
He pleaded ‘lawful excuse’, but the Divisional Court held that, despite all the 
enquiries he had made, there can be no ‘lawful excuse for conduct because one is 
mistaken as to the law; every one is supposed to know the law.’ In Arrowsmith!> 
the Court of Appeal rejected the defence of reasonable belief that the conduct did 
not amount to an offence, stemming from a letter sent by the Director of Public 
Prosecutions. The Court held that ‘a mistake as to the law would not avail the 
appellant except perhaps in mitigation of sentence.’ In Bowsher'® the defendant’ s 
driving licence was returned to him by court officials earlier than it should have 
been, and he was still within a period of disqualification. On a prosecution for 
driving whilst disqualified, the Court of Appeal held that his reasonable mistake 
could not be a defence since all the elements of the crime were fulfilled. 

More recently, however, in Postermobile v Brent London Borough Council," 
representatives of the company were told by officials from the Brent planning 
department that it would be within the law to erect advertising hoardings on a 
particular site so long as they were erected for less than a month. Brent council 
prosecuted the company soon after the advertisements were erected. The defence 
argued that the prosecution should be stayed for abuse of process, since the council 
was going back on a promise not to prosecute. The council replied that the 
company should have known that it was unwise to rely on statements by junior and 
inexperienced planning officers. The Divisional Court held that the prosecution 
should be stayed: it is ‘important that the citizen should be able to rely on the 
statements of public officials,’ and ‘it was not as though they had requested 


11 Law Com. No.177, n 6 above, cl. 21. 

12 The view of the code team who drew up the first draft of the code: Law Com. No. 143, Codification of 
the Cruninal Law: a Report to the Law Commission (London: HMSO, 1985) paras 9.4-9 6. 

13 A well-known contrast is that between the two House of Lords decisions, Grant v Borg [1982] 1 WLR 
638 (‘knowingly remaining beyond the time limited by leave’, ignorance of law held irrelevant) and 
Secretary of State for Trade and Industry v Hart [1982] 1 WLR 481 (‘knows that he is disqualified for 
appointment to that office’, ignorance of law held relevant). 

14 [1972] 1 QB 426. 

15 (1974) 60 Cr App R 211. 

16 [1973] RTR 202. 

17 The Tunes, 8 December 1997, cf Environment Agency v Stanford, unreported, 30 June 1998, where 
the Divisional Court held that a similar clam (based on the words and actions of inspectors) failed on 
the facts, and South Tyneside Borough Council v Jackson, unreported, 14 February 1997, where the 
Divisional Court held that a man who had obtained both advice from the police and counsel’s opinion 
had not taken ‘all reasonable precautions’ within the wording of the statute 
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planning advice from one of the council’s gardeners.’ Since this case involved 
advice given before the defendant did the act complained of,!* it is in substance a 
case of officially-induced mistake of law. The decision is not necessarily 
inconsistent with the judicial opposition to a defence of officially-induced mistake 
of law, but it effectively pre-empts the need for such a defence by allowing the 
whole prosecution to be stayed in certain circumstances. 

In Canada the elements of a defence of ‘officially induced error’ were spelt out 
by the Ontario Court of Appeal in Cancoil Thermal Corporation,'? where the 
defendants had relied on advice from an official of the government agency that 
subsequently prosecuted them. Lacourciere J.A. held that: 


The defence of ‘officially induced error’ is available as a defence to an alleged violation of a 
regulatory statute where an accused has reasonably relied upon the erroneous legal opinion 
or advice of an official who is responsible for the administration or enforcement of the 
particular law. In order for the accused to raise this defence successfully, he must show that 
he relied on the erroneous legal opinion of the official and that his reliance was reasonable. 
The reasonableness will depend upon several factors, including the efforts he made to 
ascertain the proper law, the complexity or the obscurity of the law, the position of the 
ore who gave the advice, and the clarity, definitiveness and reasonableness of the advice 
given. 


Turning to the United States, the Model Penal Code does not recognise a general 
defence of mistake of law, although it does acknowledge that such a mistake may 
negative the culpability requirements of certain offences.7! However, it provides 
for a limited defence of officially-induced error of law, in cases where a defendant 
relies on an erroneous statement of the law made by a person or body responsible 
for the interpretation, administration or enforcement of the law, and where such 
reliance is reasonable.” It will be observed that this defence does not extend to 
reliance on a lawyer’s advice, largely because of the alleged dangers of collusion 
and fabrication, and this reflects the position in English law.” The formulations of 
the defence vary among different American states, and some require reasonable 
belief in the legality of the conduct and reliance on an official statement — two 
separable elements that may be combined in the single requirement of ‘reasonable 
reliance’, but which ensure that a person who relies on an official statement even 
though he thinks it is erroneous does not have a defence.* 


Rationales for recognising the claim 


From that sketch of the law we now pass to consideration of the principal rationales 
for recognising the claim of officially-induced error of law. The first rationale 
brings out the elements of the excuse in the claim, the second establishes a 


18 Several of the earlier authorities on staying a prosecution because the prosecutor has reneged on a 
promise not to prosecute involve promises made after the offence, and relate (for example) to 
promises not to prosecute in exchange for providing evidence against another. see Croydon Justices, 
ex parte Dean (1994) 98 Cr App R 76, Bloomfield [1997] 1 Cr App R 135, and Townsend, Dearsley 
and Bretscher [1998] Cnm LR 126. 

19 (1986) 52 CR (3d) 188, building on comments in the Supreme Court of Canada in MacDougall (1982) 
31 CR (3d) 1,10. 

20 (1986) 52 CR (3d), 199; for a subsequent development in Canadian law, see the decision in 
Jorgensen, note 30 below and accompanying text. 

21 American Law Institute, Model Penal Code (1962), s 2.02(9); for judicial authority, see Raley v Ohio 
(1959) 79 SCt 1257 and U.S. v Laub (1967) 87 SCt 574. 

22 ibid s 2.04(3)(b). 

23 Cooper v Simmons (1862) 7 H & N 707. 

24 For discussion, see Paul H. Robinson, Criminal Law Defenses (St. Paul: West, 1984) para 183(d). 
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connection with the principle of legality, and the third and fourth relate the claim to 
the logic of the criminal justice system. 

The first possible rationale is that it should be regarded as reasonable, in the light 
of what the State may fairly expect of individual citizens, to place reliance on 
official advice. This rationale may be related to John Gardner’s illuminating 
distinction between excuses as denials of responsibility and excuses as assertions 
of reasonable response to the circumstances prevailing.» The claim of reliance on 
official advice is not a denial of responsibility. Its essence lies in an assertion of 
responsible and reasonable conduct. It is surely reasonable for a citizen to rely on 
an interpretation of the law proffered by an official (assuming that the citizen is not 
an expert who has formed a different view). The defendant has behaved as a good 
citizen, and has done what it was reasonable to do — approaching all the relevant 
authorities in Cambridgeshire and Isle of Ely CC v Rust, asking planning officers 
in Postermobile v Brent LBC, and so forth. This is behaviour that the State ought to 
value, and ought certainly not to punish. Whatever the merits of the argument that 
to allow mistake of law as a general defence would be to encourage ignorance of 
the law,”° the reverse is true of the claim of officially-induced error: to recognise 
this would signal the value of citizens checking on the lawfulness of their proposed 
activities. 

Since the essence of this rationale lies in the reasonableness of the defendant’s 
conduct, it is important to consider what factors might make the reliance more or 
less reasonable, where an official has offered an assurance.’ One question is when 
it is reasonable to assume that the official has the authority to offer the guidance: it 
is possible to rule out extreme cases, as where the official does not work in the 
relevant department?’ or where the official is manifestly too junior,?° but the only 
general test is whether a reasonable citizen would consider the particular official to 
have responsibility for the enforcement or administration of the relevant law.30 
Another question is when it might not be reasonable to rely on the assurance of an 
official. One possibility is that D herself is an expert and she knows that the advice 
is probably wrong. A further possibility is where the assurance encourages a course 
of conduct that is so patently wrong that it is hardly reasonable to follow it. In the 
controversial case of United States v Barker’! the defendants, recruited by a White 
House official who assured them that he had the appropriate authority, broke into 
an office in order to obtain certain files, as part of the Watergate conspiracy. The 
Circuit Court held that the defendants should be granted a defence of reasonable 
reliance on the advice of a government official. Critics have argued that where the 
conduct in question is malum in se or otherwise manifestly illegal the grounds for 
regarding the reliance as reasonable are much weaker. There is some plausibility 

25 J. Gardner, “The Gist of Excuses’ (1998) 1 Buffalo Crim.LR 575, particularly 578-579 and 588. 

26 And it has few, as A.T.H. Smith demonstrates: ‘Error and Mistake of Law in Anglo-American 
Criminal Law’ (1984) 14 Anglo-American LR 3, 17-19. 

27 Some relevant factors are set out in the quotation from Lacourciere J.A. in the Canadian case of 
Cancoil Thermal Corporation (text to n 20 above). 

28 As in Schiemann L.J.’s example of asking a gardener about planning law: see text to n 17 above. 

29 This was the unsuccessful argument of the Council in the Postermobile case, ibid. 

30 ibid repeated in Jorgensen [1995] 4 SCR 55, per Lamer C.J. at 79 (Supreme Court of Canada); cf the 
English provision in s. 3(4) of the Control of Pollution Act 1974, creating a defence to the crime of 
unlicensed waste disposal where a person ‘took care to inform himself from persons who were in a 
position to provide information ’ Presumably this might support an argument based on mistake as to 
the authority of the person to provide information, where D mistakenly believed that there was such 
authority. 

31 546 F 2 940 (1976). 


32 eg Comment, ‘US v Barker: Misapplication of the Reliance on an Official Interpretation of the Law 
Defence’ (1978) 66 Calif.LR 809, J. Dressler, Understanding Criminal Law (2nd ed, 1995) 146. 
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to this response, but it leaves an area of uncertainty (what are the mala in se? how 
does one divine the boundaries of manifest illegality?) that detracts significantly, 
and not absolutely necessarily, from rule-of-law values such as fair warning. There 
are a couple of analogies that might be mentioned briefly, however. One is that the 
doctrine of entrapment (considered below) is confined by the Model Penal Code to 
offences not involving physical injury: if Barker and his associates had been told 
that they were authorised to beat and injure a particular person, would and should 
the court have been willing to grant the defence? Secondly, the doctrine of superior 
orders is subject to a similar limitation. Although the boundaries of the doctrine 
remain open to debate, one view is that a soldier ought to have the defence when 
following the commands of a superior officer in a military setting, unless the 
commands were ‘manifestly illegal.’>3 The foundations of the defence lie in excuse 
rather than justification, it appears, and so the soldier is excused on the basis that it 
is reasonable to rely on superior orders unless they command conduct that is so 
plainly wrong that he or she ought to resist, despite the breach of military discipline 
involved in disobeying orders.*4 Thus the ‘fair warning’ deficit in the Barker ruling 
could be reduced by drawing on these two analogies. 

Thus far we have discussed an excuse-based rationale for relying on officially- 
induced mistake of law, with possible limitations. But if the matter is viewed 
entirely as a question of lack of culpability, it might be asked why the discussion 
has been confined to officially induced mistakes. A citizen might have a mistaken 
view of the law implanted or confirmed by a lawyer or by a respected colleague, 
and if she acts in good faith on that belief she is surely not culpable. Since the focus 
of this article is upon the role of officials, this point will not be pursued to a 
conclusion here. Some commentators have taken the view that reliance on a 
lawyer’s advice is not a sound basis for allowing excuses, even though qualified 
lawyers are ‘officers of the court’ — the argument being that lawyers can be hired 
and fired, and that some defendants, including wealthy corporations, might then be 
able to shield themselves from some deserved criminal liability.$5 On the other 
hand, one might argue that it might be far more reasonable in some circumstances 
for a citizen to rely on the advice of a respected lawyer rather than that of a junior 
official.36 These reflections demonstrate the tension between the culpability 
elements and the more pragmatic policy elements that have a bearing on 
recognition of a doctrine of excusable mistake of law. 

The second possible rationale connects the claim of reasonable reliance on 
official legal advice with the principle of legality. That principle, as declared (for 
example) in Article 7 of the European Convention on Human Rights, holds that 
‘no-one shall be held guilty of any criminal offence on account of any act or 
omission which did not constitute a criminal offence ... at the time when it was 
committed.’ The reason behind this strong statement of principle is that the 
criminal law is a censuring institution and conviction may have far-reaching 
consequences, which make it unfair to convict someone for contravening a law 
about which he did not know (and could not reasonably have been expected to 
know) and to which he could therefore not adjust his conduct. The principle of 


33 The words used by the Supreme Court of the Cape of Good Hope in Smith (1900) 17 Cape of Good 
Hope Reports 561. 

34 G. Williams, Criminal Law: the General Part (London: Stevens, 2nd ed, 1961) 296-301 

35 ibid 298; Robinson, Criminal Law Defenses, n 24 above, para 183(c). 

36 A.J. Ashworth, ‘Excusable Mistake of Law’ [1974] CrmLR 652; at least, ‘taking counsel’s opinion’ 
is a well-known practice, which a solicitor might well advise in other spheres of conduct. But the 
hapless busker in the South Tyneside case (n 17 above) was refused a defence despite relying on 
counsel’s opinion. 
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legality sustains at least three more specific principles — the principle of fair 
warning, the principle of maximum certainty, and the principle of strict 
construction of penal laws.?’ In cases where a person is advised by an official 
that the law is such-and-such, and adjusts her conduct to that advice, it seems 
plainly unfair to convict her of an offence if the court decides that the legal advice 
was erroneous. All the reasons supporting the principle of legality apply, by way of 
strong analogy, to reasonable reliance on official legal advice.38 It can be conceded 
that the mistaken citizen is not being punished ‘on account of an act or omission 
which did not constitute a criminal offence’ when done; it did constitute an 
offence, but the official misunderstood its implications. However, from the point of 
view of the mistaken citizen, it is as if the conduct did not constitute an offence, 
because of the official source of the assurance on which she reasonably relied. The 
connection with at least one branch of the fundamental principle of legality, 
notably the principle of fair warning, is therefore clear. That connection is 
strengthened by the involvement, on the one hand, of a State official and, on the 
other hand, of a citizen conscientious enough to follow official advice. 

It should be noted that some have argued the legality point from the other 
direction. Jerome Hall maintained that to allow a defence of mistake of law would 
be to substitute the opinion of the official for the court’s own knowledge of the 
law,*? but that ignores the element of excuse involved in the idea of reasonable 
reliance and overlooks the point that the defendant would certainly be convicted if 
he did the act again. However, a version of this weak argument found its way into 
proposals for an Australia-wide criminal code: the review committee accepted that 
there should be a defence of reliance on a decision of a competent court, but held 
that “to allow a defence when the accused acted on advice given by a Government 
official would ... in effect give a dispensing power to administrative officials, 
contrary to fundamental constitutional principle.’ The ‘dispensing power’ 
argument seems to be connected with the suggestions of corruption that lead 
some to disallow a defence based on reasonable reliance on a lawyer’s advice, but 
the Australian report fails to mention any of the arguments in the previous 
paragraph to the effect that seeking official advice amounts to good citizenship. 

The third rationale is of a different kind: that if the State through its officials 
implants or confirms a particular view of the law, it is hardly proper for it then to 
bring a prosecution founded on a different view of the law. This has sometimes 
been cast as an estoppel-based rationale, arguing that the State should be estopped 
from prosecuting someone to whom it has given advice that turns out to be 
mistaken.*! A few critics have taken this point literally, comparing the claim with 
the doctrines of estoppel in equity and public law and pronouncing that there is a 
lack of fit.** However, the estoppel argument is intended to function extra-legally, 
at a moral-political level, where the concept of estoppel rather than any technical 
legal restrictions would be relevant. 


37 For elaboration, see Ashworth, n 10 above, 70-85. 

38 D. Husak and A. von Hirsch, ‘Culpability and Mistake of Law’ ın S. Shute, J. Gardner and J. Horder 
(eds), Action and Value in Criminal Law (Oxford: Clarendon Press, 1993) 166-167 

39 J Hall, General Principles of Criminal Law (Indianapolis: Bobbs-Mernll, 2nd ed, 1960) 388. 

40 Review of Commonwealth Criminal Law, Interim Report: Principles of Criminal Responsibility 
(Canberra: Australian Government Publishing Service, 1990) para 6.24. 

41 AJ. Ashworth, ‘Excusable Mistake of Law’ [1974] CrnmLR 652; Robinson, Criminal Law Defenses, 
n 24 above, para 183(c). 

42 See P.G. Barton, ‘Officially Induced Error as a Criminal Defence: a Preliminary Look’ (1980) 22 
CnmLQ 314, 329-331. 
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Similar in some respects is the fourth rationale, grounded in the integrity 
principle: that for the criminal justice system to produce a conviction of a person 
who has been advised by an official that the conduct would be lawful would 
involve the system in a disreputable self-contradiction, and would compromise its 
integrity. Fuller discussion of the integrity principle will be deferred until the next 
section of the article.*3 For the present, we should recognise that this rationale (and, 
on some views, the estoppel rationale) may require at least one further assumption. 
This might be phrased as ‘the unity of the criminal justice system’: there can only 
be a self-contradiction (or estoppel) if the official who gave the advice and the 
court before which the prosecution is subsequently listed can properly be regarded 
as part of the same entity, referred to broadly as ‘the State.’ If it is thought 
problematic thus to combine the executive and judicial branches of government, an 
alternative approach is to affirm that the integrity of the courts would be 
compromised if there were a conviction of someone who reasonably relied on 
official advice: this does not claim that State officials and the courts are parts of the 
same entity, but does suggest that the principle of judicial integrity ought to 
prevent courts from returning convictions for conduct that stemmed from a form of 
official misconduct, simply because they should take no cognisance of cases based 
on a manifest departure from the rule of law. 


The response of the criminal justice system 


Acceptance of a rationale based on estoppel or judicial integrity would have two 
significant implications. One is that it may be applicable only to cases of reliance 
on official statements of the law, and may not extend to reliance on legal advice 
from a lawyer.*> That, in turn, suggests that reasonable reliance is not the sole 
foundation: a doctrine of reasonable reliance on an official legal assurance may be 
based partly on the culpability-related element of reasonable reliance and partly on 
the source of the advice relied upon.*® 

The other implication of the estoppel and integrity principles is that they do not 
point necessarily towards the creation of a defence of reasonable reliance on an 
official assurance. Rather, they point towards the stronger remedy that no 
prosecution should be allowed where there was reasonable reliance on official 
legal advice: even if it is difficult to regard officials in the planning departments of 
a local council as part of the same entity as the criminal courts, for example, it is 
less difficult to regard the prosecution service thus.*’ If a prosecution is brought 
and the defendant claims reasonable reliance on official advice, this ought properly 


43 Text to notes 84-91 below 

44 The State is now shedding several tasks, through deregulation and privatisation, so a full elaboration 
of this point would require some carefully drawn distinctions 

45 This point requires full argument in another context. In England and Wales a solicitor is an officer of 
the court and, msofar as the rationale of judicial integrity 1s promoted, one might argue that it would 
be easier to sustain the argument for a solicitor’s advice than for that of a public official 

46 A.T.H. Smith, ‘Error and Mistake of Law in Anglo-American Criminal Law’ (1984) 14 Anglo- 
American LR 3, 21; cf A.P. Simester and W.J. Brookbanks, Principles of Criminal Law (Wellington: 
Brookers, 1998), whose comment that ‘a principal rationale of the doctrine is that the offender was 
misled about the scope or content of the law by one who, in the nature of her office, ought to have 
been better informed — a very different explanation than absence of fault’ (408), is not intended to 
deny the dual nature of the rationale. See also W.J. Brookbanks, ‘Officially Induced Error as a 
Defence to Crime’ (1993) 17 CrimLJ 381 

47 The courts belong to the judiciary and the officials (one might assume) belong to the executive branch 
of government, but the status of prosecutors 1s often said to be ‘quasi-judicial’, and might therefore be 
partly executive too. 
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to be a ground for staying a prosecution for abuse of process rather than simply a 
defence to be assessed during the course of a trial. The system-related elements of 
the doctrine, emphasised by the integrity principle, are no less important than the 
culpability elements. It may be said that the element of ‘reasonable reliance’ is 
excuse-based, and therefore more closely related to certain defences to liability and 
suitable for adjudication by the tribunal of fact; but the whole concept of 
reasonable reliance is constructed around public policy elements of good 
citizenship and the principle of legality, with personal excusing conditions playing 
a subsidiary (if essential) role. The judicial integrity argument leads in the same 
direction: the courts should simply not lend themselves to prosecutions based on 
what may be viewed as official misconduct. All these points are developed more 
fully in relation to entrapment below. For present purposes, the reasoning can be 
related back to the decision in Postermobile v Brent LBC, discussed above.48 In 
that case the Divisional Court held that the prosecution should be stayed for abuse 
of process, where the defendants had acted on advice given by officials from the 
planning department of the local council and then found themselves prosecuted by 
the local council. This procedural remedy of staying the prosecution is surely more 
appropriate than either a defence to liability or the exclusion of evidence: it is 
timely, conclusive, and closely tied to the rationale of estoppel or judicial integrity. 


Entrapment by Law Enforcement Officers 
Outline of the Current Legal Position 


On the question of entrapment we find considerable variation of approach among 
legal systems. In current English law the furthest-reaching response to a finding of 
entrapment is the exclusion of evidence thereby obtained, at the discretion of the 
court; more broadly, courts have allowed entrapment as a ground for mitigation 
of sentence. The hesitancy of the English courts in this area means that there is no 
developed doctrine of entrapment, and so for doctrinal discussion it might be 
preferable to look to the United States and elsewhere. We may begin with the 
American Law Institute’s Model Penal Code, which provides that entrapment may 
constitute a defence to crime. Its essence is that a law enforcement officer has 
employed ‘methods of persuasion or inducement that create a substantial risk that 
such an offence will be committed by persons other than those who are ready to 
commit it.’> It will be noticed that this formulation focuses primarily on the 
conduct of the officer and its probable consequences, rather than upon the situation 
of the particular defendant and whether he or she was actually instigated by the 
officer’s conduct to commit the offence. To reflect this, the approach will be 
referred to here as the official-centred model. 

Towards the opposite end of the spectrum lie those definitions of entrapment that 
focus on the dynamics of the particular incident giving rise to the criminal charge. 
In opinions handed down by the United States Supreme Court, this approach has 
been developed so as broadly to turn on two requirements, inducement or 
instigation by the police and innocence on the part of the defendant.>! The first 


48 See n 17 above and accompanying text. 

49 One decision has recognised that it would be possible to stay the prosecution for abuse of process: see 
Latif and Shahzad [1996] 1 WLR 104. 

50 American Law Institute, Model Penal Code (Final draft 1962), s 2 13. 

51 See the majority opinions in Sorrells y US 287 US 435 (1932) and in Sherman v US 356 US 369 
(1958). 
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requirement looks to the part played by the official: was it active rather than 
passive? Did it cause the commission of the offence? The second requirement, 
which must also be satisfied, has been encapsulated in the term ‘pre-disposition’. 
Thus, if it can be established that the defendant was pre-disposed to commit the 
offence, the fact that the particular incident was instigated by an official is not 
sufficient to found the defence. In blunt terms, pre-disposed persons are fair game, 
whereas the virtue of previously ‘innocent’ citizens should not be tested. To mark 
the distinction from the first model, this approach will be referred to here as the 
defendant-centred model. 

Although the two models lie towards opposite ends of a spectrum, each of them 
may be modified in the light of other policies, preferences and principles. Thus the 
Model Penal Code definition excludes from the entrapment defence all cases of 
causing or threatening bodily injury, on the basis that defendants who are prepared 
to go so far should be liable to conviction and punishment, and that the proper way 
of dealing with the over-zealous official is to prosecute him or her for incitement.>? 
On the other hand, the defendant-centred model can be expanded, so that in cases 
of egregious misconduct by police officers or their agents the defence should be 
available whether or not the defendant was ‘pre-disposed’: the argument here 
would be that, even if the primary rationale of the defence is not the promotion of 
proper standards of conduct by officials, it is right to place some limits on the type 
of conduct that may lawfully be employed in pursuit of suspected offenders, even 
those believed to be pre-disposed. A doctrine of entrapment may, therefore, draw 
on elements of both models. 

Returning to English law, the judicial decisions on the exclusion of evidence and 
sentence mitigation suggest that a version of the defendant-centred model 
predominates. When the Human Rights Act 1998 comes into force, English courts 
will be required to act in conformity with the European Convention on Human 
Rights, and to take account of the decisions of the European Court of Human 
Rights. In Teixeira de Castro v Portugal? the European Court held that there was a 
breach of the Article 6 right to a fair trial where a person who was not known to the 
police, and who was approached twice by under-cover police officers to supply 
them with heroin, succumbed to the temptation and obtained heroin to sell to them. 
The Court made it clear that the decision would have been otherwise if there had 
been evidence to show that the defendant was pre-disposed to such conduct. That 
decision constitutes an important marker for the English courts, but it has not yet 
been fully received into English law and the leading decision is still Smurthwaite 
and Gill.*4 This was a conjoined appeal in two cases with similar facts — defendants 
who let it be known that they were looking for someone to kill their respective 
spouses; undercover officers offered their services; and the officers merely 
responded (so far as was necessary to preserve their cover) rather than encouraging 
or enticing the defendants to go ahead with the plans. In their appeals the 
defendants argued that, because of the way in which the evidence had been 
obtained, its admission would have such an adverse effect on the fairness of the 
proceedings that the court ought to have excluded it. The Court of Appeal 
articulated six propositions which have sometimes been referred to as ‘guidelines’, 

52 A.LI., Model Penal Code: Text and Commentary, vol u, 420 One might maintain that this limitation 
1s insufficiently extensive, and one might question why it 1s only in this type of case that officers who 
go so far as to incite criminality should be prosecuted. 

53 (1999) 28 EHRR 101. 

54 (1994) 98 Cr App R 437. 


55 Applying the statutory provision for the exclusion of evidence in section 78 of the Police and 
Criminal Evidence Act 1984 
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although they hardly warrant that description. In effect, the judgment includes a list 
of questions which point to relevant distinctions, with little indication of how the 
distinctions should be drawn in practice. Thus question four asks how active or 
passive the officer’s role was, and question one puts the same point more directly: 
‘was the officer acting as an agent provocateur in the sense that he was enticing the 
defendant to commit an offence he would not otherwise have committed?’ This 
formulation, particularly in the last six words, suggests that the English judges 
adopt a version of the defendant-centred model.56 

What approach should be taken to test purchases? In DPP v Marshall and 
Downes?’ under-cover officers tried to buy liquor in individual bottles from 
defendants whose licence was restricted to the sale of liquor by the case, and when 
the defendants sold the bottles to them they brought a prosecution. No evidence of 
‘pre-disposition’ was adduced in this case, but the Divisional Court held that the 
test purchase was not so unfair that the evidence ought to be excluded. Presumably 
one might argue that persons granted official licences ought to obey the terms of 
those licences at all times and that, unless some extra inducement was offered in 
the test purchase, no important values are compromised. It seems that such cases 
would fall outside the Model Penal Code’s entrapment defence, because a test 
purchase does not create a substantial risk that the offence will be committed by 
persons other than those ready to commit it. 

Lastly, it is worth reflecting briefly on the question whether the doctrine of 
entrapment should be applicable only where an official or a person working for an 
official (as an informant or agent provocateur) is involved in instigating the offence, 
or whether it should extend to cases of journalists or private citizens who set out to 
tempt others into lawbreaking. It may be said to be a general principle of criminal 
law that individuals are treated as autonomous beings who are capable of making 
choices in all but a few extreme situations (eg duress, necessity).>8 If one citizen is 
approached by another with a plan for a crime, and the two of them agree to commit 
it and go ahead, the fact that the one was tempted by the other, and would not have 
committed the crime if the other had not come along, is regarded as irrelevant. The 
law treats them both as responsible individuals: anyone who fails to resist temptation 
must take the consequences. If there is evidence of exploitation or pressure falling 
short of duress, mitigation of sentence might be granted. Should it matter, therefore, 
that those who hold out the temptation are working for a newspaper in order to 
produce an exposé?°? The answer to this question depends on one’s conception of 
entrapment: an official-centred model would not include entrapment by persons not 
working for law enforcement agencies within its doctrine, whereas a defendant- 
centred model might extend to such cases if its basis lay purely in the culpability of 
the defendant. These reflections indicate the importance of examining possible 
rationales for an entrapment doctrine, to which we now turn. 


56 In the context of this article ıt is appropnate to review all the decisions on evidence and sentencing 
in entrapment cases. For a brief survey, see A. Ashworth, ‘Defending the Entrapped’ [1999] Archbold 
News (no. 9) 89. 

57 [1988] 3 All ER 683; it should be noted that there are a few statutory provisions that expressly 
authorise test purchases, such as the Trade Descriptions Act 1968 s 27. 

58 For general discussion, see Ashworth, n 10 above 27-29 and 250-262; for a critique that regards the 
exceptions as contradictions, see A. Nore, ‘“‘Simulacra of Morality”? Beyond the Ideal/Actual 
Antinomies of Criminal Justice’ in R.A. Duff (ed), Philosophy and the Criminal Law (Cambridge: 
CUP, 1998). 

59 For two such cases, see Morley and Hutton [1994] CrimLR 919 (incitement by journalist treated on 
same basis as incitement by police officer for purpose of exclusion of evidence), and Tonnessen 
[1998] 2 Cr App R (S) 328 (ancitement by journalist and subsequent humiliation of defendant by 
publication of photographs warranted mitigation of sentence). 
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Rationales for Recognising the Claim 


There are many serious crimes that it is difficult or almost impossible to detect and 
solve without the use of some techniques of proactive policing. In many crimes the 
police may find it easier, or more cost-effective, or even necessary, to adopt a 
subterfuge whereby an opportunity for someone to commit the offence is provided. 
Such activities raise important Rechtsstaat concerns, in terms of both proper 
respect for citizens and the accountability and transparency of law enforcement 
agencies. It is in this context that we turn to examine the circumstances in which, 
and the reasons why, the claim of entrapment should be recognised. Five 
arguments may be considered as possible rationales, or parts of rationales. 

First, it may be argued that the function of the police is to prevent or detect 
crime and not to cause it. If the evidence shows that the police instigated or 
provoked or caused a particular crime, then that should be sufficient to show that 
the defendant was entrapped. Thus some argue that if the idea for the crime 
originated with the law enforcement officers, their conduct was wrongful.” If, on 
the other hand, it is clear that the idea originated with the defendant and the under- 
cover police simply played along with the scheme in order to obtain evidence of 
the crime (as in Smurthwaite),®! it cannot be said that the police created the crime. 
In cases where the police were the instigators, the ‘crime creation’ argument can 
hardly be used to suggest that the defendant is not responsible or not culpable, 
since (in the absence of duress etc) the normal requirements of culpability would 
be fulfilled; the key factor is that the idea for the offence originated with the police. 

Two difficulties should be noted. One is that the ‘crime creation’ argument begs 
the question of whether a crime really is created by the officer, since it might be 
contended that the defendant was probably going to commit the crime at some time 
anyway, and all that the officer does is to alter the timing of the offence. If the 
defendant responded willingly to the officer’s overtures, no doubt he would have 
responded to the overtures of anyone else. But this line of argument may be said to 
depend on the strength of the evidence the police can produce to support this 
contention; and that leads into the debate about pre-disposition, which will be 
examined below. It should also be noted that ‘crime creation’ might be an 
excessive claim, since there is no dispute that D was acting voluntarily when he 
committed the crime; it is just that the officer instigated it. The other difficulty is 
that the ‘crime creation’ argument suggests that test purchases of the kind made in 
DPP v Marshall and Downes® may be difficult to justify, since clearly the officer 
making the test purchase may be said to instigate the commission of the offence. 
However, there is another way of classifying the transaction in such cases: if the 
officer behaves in exactly the same way as any normal customer, in that there is no 
extra encouragement or inducement to commit an offence, then it could be said 
that this is not an example of instigation but simply of providing an opportunity for 
the commission of an offence. This point is taken up in the next paragraph. 

Secondly, it may be argued that the entrapment claim should be recognised where 
the involvement of law enforcement officers is active rather than passive. This 
proposition is sometimes advanced as a more refined and sophisticated version of 
the ‘crime creation’ argument. It recognises that under-cover police officers may 


60 For discussions, see B.G. Sttt and G.G. James, ‘Entrapment and the Entrapment Defense: Dilemmas 
for a Democratic Society’ (1984) 3 Law and Philosophy 111 and S. Bronitt and D Roche, “Between 
Rhetonc and Reality: Sociolegal and Republican Perspectives on Entrapment’ (2000) 4 IJEP 77. 

61 n 54 above and accompanying text. 

62 n 57 above and accompanying text; see too Nottingham CC v Amin [2000] CnmLR 174. 
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properly play some role in the planning of an offence, and proposes that the limits 
should be set by reference to the active/passive distinction. However, as we shall 
see, that distinction is no more than a facon de parler in the present context. It does 
not represent the distinction between act and omission, or between action and 
inaction, but simply expresses the outcome of discussions of what should be 
acceptable or permissible police conduct in given situations. The Smurthwaite case 
might be offered as an example of police conduct that remained within the bounds of 
acceptability: there was no active encouragement of the defendant by the officer, 
even though the latter responded to requests and offered assistance when it seemed 
appropriate in order to maintain the deception. A case that falls clearly on the other 
side of the line is Jacobson v US,®? where the police mailed to the defendant eleven 
times some advertising material for pornographic literature, trying to tempt him to 
place an order, which he did only on the eleventh occasion. It could be contended 
that the police merely provided an opportunity for him to offend and went no further; 
the reply would be that they provided this opportunity eleven times, and that this 
amounted to objectionable ‘virtue-testing’. It could not be described as passive, and 
the Supreme Court was right to quash the conviction. 

One sphere in which the passive/active distinction appears unhelpful is that of 
test purchases. In a case such as DPP v Marshall and Downes™ one would need to 
say that, so long as the officers did no more than any other customer would do, 
their conduct was acceptable and might therefore be described as passive. This 
introduces the idea that if the police act as an ordinary person in the situation 
would act, they do not go beyond what is permissible. A somewhat similar analysis 
might be applied to the use of decoys, as for example where a policewoman is 
dressed as a prostitute would normally dress, in the hope that men will solicit her as 
if she were a prostitute, or is clothed in the manner of an elderly lady, so that other 
officers can catch anyone minded to attack and rob the elderly. As a matter of 
principle, is it objectionable for police officers to dress up so as to test the virtue of 
citizens? In the case of dressing like an elderly lady there can surely be no 
objection: an old lady walking along a street is a perfectly normal occurrence, and 
no-one other than an intending criminal would treat it as an invitation to crime. It is 
the provision of an opportunity for crime, but hardly one that could be described as 
out of the ordinary or abnormal. The case of dressing as a prostitute might be 
thought different: if the aim is to attract men passing in their cars, so that they then 
solicit from the car and thereby commit an offence, this might be thought to 
travel a little beyond merely providing an opportunity for crime. The appearance of 
a prostitute is an invitation to commit an offence. On the other hand, it might be 
argued that if the apparent prostitute is on the street in an area well-known for 
prostitution, it is likely that many of the men driving past will know this and will 
already have resolved either to ignore the fact or to approach an apparent prostitute 
— in which case the police decoy is not testing virtue to an unfair extent.% 


63 503 US 540 (1992). 

64 n 57 above and accompanying text; see too Nottingham CC v Amin [2000] CrimLR 174 

65 The offence is called ‘kerb-crawling’, and its essence is soliciting a woman for the purposes of 
prostitution from a motor vehicle: Sexual Offences (Amendment) Act 1985, s 1. 

66 Cf the distinction drawn by the California Supreme Court in People v Barraza 591 P 2d 947 (1979): 
‘was the conduct of the law enforcement agent likely to duce a normally law-abiding person to 
commit the offense? For the purposes of this test, we presume that such a person would normally 
resist the temptation to commit a crime presented by the simple opportunity to act unlawfully. Official 
conduct that does no more than offer that opportunity to the suspect — for example, a decoy program — 
is therefore permissible; but it is impermissible for the police or their agents to pressure the suspect by 
overbearing conduct such as badgering, cajoling, importuning or other affirmative acts likely to 
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A further case of virtue-testing is Williams and O’Hare v DPP,®’ where the 
police, as part of an initiative against vehicle crime, left an unattended van with its 
rear shutter partly open and cartons of cigarettes visible. After about half an hour, 
during which many passers-by appeared to notice the cigarettes but walked on, two 
eight year old boys took a carton of cigarettes, and they were intercepted and 
reprimanded by the police. About an hour later two men walked past the van 
several times until eventually, having decided that it was truly unattended, they 
began to remove cartons from the rear of the van. They were then arrested. What 
distinguishes this from other ‘sting’ operations is that there was no reason to 
suspect the defendants of any intention to break the law before they succumbed to 
the temptation: the van was an open temptation to all members of the public, rather 
like leaving an unattended wallet in full view to see who would pick it up and 
whether they would try to keep it. Many would argue that this crosses the line into 
unacceptability. The police are testing the virtue of all-comers, at least in that 
locality, and are likely to ensnare some people who would not otherwise have 
committed this or any other crime. The ‘sting’ is in no way confined to, or targeted 
on, those who might otherwise commit offences of this kind. This shows the 
weakness of the judicial observation that, in ‘sting’ cases, it is the defendants who 
apply themselves to the trick rather than the police who apply the trick to the 
defendants. Such a statement draws no distinction between those who can fairly 
be assumed to have decided to offend before the opportunity is provided by the 
‘sting’, such as thieves or their agents who enter a jeweller’s shop to sell stolen 
jewellery, and those who are merely passers-by who fall prey to temptation. Even 
if it can be said that the latter group ‘applied themselves to the trick’, one can 
maintain that they should not have been subjected to such a degree of temptation, 
deliberately and by State officials. 

This attempt to elaborate the active/passive distinction has come down to an 
examination of the appropriate limits of State action in testing the virtue of 
citizens. It has been argued that ‘test purchases’ should fall within the limits of 
acceptability so long as the test purchaser behaves in the same way as a normal 
customer. Test purchases are easier to justify because the seller is licensed by the 
State or subject to known legal controls applicable to the business. Where the 
virtue-testing has no such definite target, it is much more difficult to justify. State 
officials should certainly not create opportunities for crime that are abnormal and 
tempting to all citizens. Thus a distinction should be drawn between the 
policewoman dressed as an old lady (which is sufficiently normal, and holds out 
no special inducement to crime) and leaving valuables unattended as in Williams 
and O’Hare (which is hardly normal, and certainly holds out an open inducement 
to crime). The acceptability of certain intermediate forms of proactive policing 
remains to be debated — the example of the policewoman dressed as a prostitute, in 
an area of known prostitution, should probably be acceptable — but some of the 
major ingredients of the active/passive distinction have been sketched. 

Thirdly, it can be argued that the active/passive distinction should not be 
determinative when the defendant may fairly be said to have been “pre-disposed’ to 
this type of offence. This concept has been invoked by courts in different countries. 


induce a normally law-abiding person to commit the crime ’ The use of the term ‘overbearing’ ın the 
final sentence suggests a threshold of permissibility somewhat lower than that proposed here 

67 (1994) 98 Cr App R 209 

68 The phrase of Lord Taylor CJ in Christou and Wright (1992) 95 Cr App R 264, a case in which the 
issue was slightly different (ın that it was assumed that the ‘sting’ was to gather evidence of crimes 
already committed) but where his Lordship was seeking to draw the same distinction. 
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Thus in Jacobson v US® the Supreme Court of the United States held that the 
defendant could not be said to have been pre-disposed to commit the offence 
involving the transmission of pornographic material through the mail, on the basis 
of a single piece of conduct several years earlier at a time when the distribution of 
such material was not illegal. Similarly in Teixeira de Castro v Portugal’ the 
European Court of Human Rights held that the conduct of the under-cover officers 
went beyond what was permissible, in that they twice tried to tempt a person whom 
they had no grounds for suspecting of previous involvement in drug dealing. The 
Court suggested that it might have been otherwise if it had been established that the 
defendant was pre-disposed to commit such offences. 

Two questions arise: first, what is pre-disposition and on what kind of evidence 
is it proper to base a finding? And secondly, why should pre-disposition be relevant 
to entrapment? The answers to the questions are intertwined, as will become 
apparent. The judicial decisions certainly differ in their notions of pre-disposition. 
The clearest cases are those in which the defendant is already involved in the 
criminal activity at the time that it is infiltrated by the police.7! Then there are 
cases in which the police have reasonable grounds for suspecting that D is involved 
in a certain type of offending: this is the requirement laid down by the Supreme 
Court of Canada in Mack,” and it is one on which the prosecution could be put to 
proof. Next come those cases in which the defendant is clearly ‘ready and willing’ 
to become involved in the illegal enterprise, as where D responded enthusiastically 
to the suggestion of an offence.” The most troubling issue is whether the existence 
of previous convictions for like offences is sufficient to establish pre-disposition. 
In Jacobson v US the Supreme Court had a relatively easy decision to make on this 
point, since there was only one previous incident and it was not an offence because 
the conduct was not illegal when the previous incident took place. But it is surely 
fair to argue that distant previous convictions should never suffice: if reliance is to 
be placed on previous convictions, they must be sufficiently recent to demonstrate 
that D was ‘ready and willing’ to commit this kind of offence. There is also a 
strong argument against encouraging the police to target known offenders, since in 
practice this may lead to unfair harassment and to slipshod police methods unless 
there is some clear and present connection between D and the type of crime under 
investigation. Moreover, in principle it contradicts equality before the law by 
treating: convictions as a permanent indication of propensity.”4 However, the main 
question is whether recent convictions ought to be regarded as proof, without more, 
of a pre-disposition sufficient to justify the police in taking proactive measures 
targeted at D, and the answer ought to be in the negative. The Supreme Court of 
Canada surely has it right, in requiring proof of reasonable grounds to suspect D of 
being involved presently in this kind of unlawful activity.7> This may be thought to 
strike a proper balance between the need for proactive policing to detect certain 


69 503 US 540 (1992). 

70 (1999) 28 EHRR 101; see too Gregory ın [2000] 1 Archbold News 4—5. 

71 For example, Ludi v Switzerland (1993) 15 EHRR 173. 

72 [1988] 2 SCR 903. 

73 This was said to be true of Shahzad in the case of Latif and Shahzad [1996] 1 WLR 104 

74 This point was made as long ago as 1958 by Frankfurter J., dissenting in Sherman v US 356 US 383. It 
1s repeated in the Commentary to the Model Penal Code (n 52 above), Part I 421. However, it is to be 
noted that English law generally 1s placing greater emphasis on some types of previous convictions 
Thus one purpose of the Sex Offenders Register, introduced by the Sex Offenders Act 1997, is to 
require offenders to register their names and addresses so that the police know where they are; no 
doubt if sex offences of a particular kind are committed in a certain locality, the police will consult 
the Register and visit any registered offender who has a record of simular offending. 

75 In Mack (1988) 67 CR (3d) 1, 50 
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crimes7® and the protection of citizens from random virtue-testing. “Reasonable 
suspicion’ should not be founded on rumour or unspecified ‘information 
received’,”7 and ought ideally to be supported by surveillance reports or similar 
evidence, although the Supreme Court of Canada has held that to target people 
dressed in a certain way and frequenting a ‘known’ area does satisfy the test.” 

This leads directly into the next question, about the relevance of pre-disposition 
to entrapment cases. The above argument points to the conclusion that the term 
‘pre-disposition’, with its connotation of previous convictions, ought to be 
abandoned in favour of a term with contemporaneous reference such as ‘presently 
disposed’ or ‘ready and willing.’ But this should only make it permissible for the 
police to go so far as to provide an opportunity for the offence to be committed. 
Although a more ‘active’ approach may be acceptable towards those who are 
‘presently disposed’ than towards those other citizens whom we discussed under 
the third rationale, a line should still be drawn between providing the opportunity 
(acceptable) and encouraging or inducing D to commit an offence (unacceptable). 
On this view it is not unfair to extend virtue-testing to those who are reasonably 
suspected of being involved in crime (and, one should add, where no other method 
of evidence-gathering is likely to be productive).”? However, it is important to keep 
in mind the considerable gulf between the patently wrong conduct of the U.S. 
police in the Jacobson case and the wrong, but more arguable, conduct of the 
police in Williams and O'Hare. 

Fourthly, there is the question whether the deterrence of improper conduct by 
law enforcement officials is the true reason for having an entrapment doctrine. 
Thus the American Law Institute, adopting arguments advanced in the early U.S. 
Supreme Court decisions, states that the rationale of the doctrine is to deter police 
behaviour that would be ‘shocking to the moral standards of the community.’®° 
This rationale led the A.L.J. to propose an official-centred definition that focuses 
on the conduct of the officer rather than the response of the actual defendant. 
Others have insisted on the link between official-centred (sometimes termed 
‘objective’) definitions of entrapment and a deterrent rationale.®! 

However, there are difficulties with this link. It is by no means clear that an 
entrapment doctrine, with either procedural or substantive consequences in the 
criminal process, does operate as an effective deterrent to law enforcement 
officers.82 Of course it would rarely be the case that the entrapment doctrine would 


76 Note that if this ‘need’ ıs relied upon as part of the justification, the prosecution ought to show that 
this type of crime was not reasonably open to detection by other available methods: per Lamer J ın 
Mack ibid 

77 Reliance on such inferior grounds for suspicion was criticised by Stewart J, speaking for the majority 
in US v Russell 411 US 423 (1973). 

78 Barnes (1991) 3 CR (4th) 1; see the discussion by D.R. Stuart, Canadian Criminal Law (Scarborough, 
Ontano Carswell, 3rd ed, 1995) 532-536 

79 The Code of Practice on ‘Undercover Operations’ published by the Association of Chief Police 
Officers in England and Wales (1999) provides that authority can only be given if ‘the desired result 
of the test purchase cannot reasonably be achieved by other means’. Woolf LJ alluded to this point in 
DPP v Marshall and Downes [1988] 3 All ER 683, although without elevating it to a precondition of 
the permissible use of a test purchase. See also Mack (n 75 above). 

80 A.L.L Model Penal Code. Text and Commentary, vol. ii, 406. 

81 eg Robinson, Criminal Law Defenses, n 24 above, vol.1, 209(d)(3). 

82 Under existing law, most entrappers commit the offence of incitement, but are not prosecuted. A 
specific offence of entrapment might prove to be a more powerful deterrent if prosecutions were 
brought with some frequency: this was recommended by the Law Commission ın Law Com. No 83, 
Defences of General Application (London: HMSO, 1977), para 5.48, but 1ts proposals on entrapment 
were flawed on other grounds (see A.J. Ashworth, ‘Entrapment’ [1978] CrnmLR 137) and have not 
been adopted. i 
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be the only mechanism for preventing unacceptable proactive policing, since there 
would be internal police guidance backed by internal disciplinary proceedings. 
Yet, even accepting that, it seems statistically rare for courts to recognise 
entrapment as a chilling factor in prosecutions. Neither in Canada nor at federal 
level in the United States, where the entrapment doctrine is clearly recognised, has 
it been allowed to prevail on many occasions. Since the operation of deterrence 
requires the persons who are to be deterred to believe that there is a significant risk 
of being caught and of being ‘punished’ for the misconduct,®3 it seems unlikely that 
a doctrine of entrapment adds greatly to the forces of dissuasion. A further 
difficulty in asserting the link between an official-centred definition and a deterrent 
rationale is that other rationales might equally well support a doctrine of 
entrapment that focuses on the conduct of the official. One such rationale is the 
preservation of the integrity of the criminal justice system, to which we now pass. 
Fifthly, it can be argued that the principle of judicial integrity supplies the 
rationale for the entrapment doctrine. The principle is that the legal process should 
signify its insistence that those who enforce the law should also obey the law,*4 and 
that where the police cross the line between acceptable and unacceptable methods 
of detecting criminals it would damage the integrity of the criminal justice system 
if the courts were to act on the fruits of that investigation.®5 Criminal justice must 
carry moral authority and legitimacy, and those qualities would be undermined if 
the courts were to ‘countenance behaviour that threatens ... the rule of law.’%6 
Some would add that to act on those fruits would involve the legal system in self- 
contradiction:®’ thus the American philosopher Gerald Dworkin has argued that, if 
we accept ‘the system of criminal sanctions as a choosing system and as the 
enforcement of law, ie authoritative rules backed by sanctions’, then: 


it is not consistent with such a system that law enforcement officials attempt to see if they 
can cause a person to commit a crime by suggesting or encouraging in any way that a crime 
can be committed .. It is not the purpose of officers of the law to encourage crime for the 
purpose of punishing it.®8 


This is a strong affirmation of the coherence or integrity principle which, as it 
stands, goes so far as to rule out the provision of opportunities to offend to those 
reasonably suspected of being presently disposed to commit this kind of offence. 
We have seen that there may be arguments for allowing some proactive police 
conduct towards such persons, whilst insisting that in all other respects the legal 
system should refuse to act on cases involving the instigation of crime or the 
virtue-testing of citizens. 

If the principle of judicial integrity is to be sustained, persuasive arguments need 
to be found on two points. The first is that the criminal process, or criminal justice 
system, has such a unity that a court deciding whether or not a defendant should be 
convicted can be said to have its integrity compromised if it acts upon evidence 
resulting from an investigative procedure, well before the trial, that deviated from 
the rules. One reason in favour of accepting this point is that the court’s judgment 





83 For a recent thoughtful review of deterrence and its operation in criminal law, see A. von Hirsch, A.E. 
Bottoms, E Burney and P.O. Wikstrom, Criminal Deterrence (Oxford: Hart Publishing, 1999). 

84 See, eg Stephen and Aickin JJ in Bunning v Cross (1978) 141 CLR 54, 75; Ridgeway v R (1995) 184 
CLR 19. 


85 Supreme Court of Canada in Amato v R. (1982) 69 CCC (2d) 31. 

86 Per Lord Griffiths in R v Horseferry Road Magistrates’ Court, ex parte Bennett [1994] 1 AC 42. 

87 The estoppel argument was examined above in relation to the doctrine of reasonable reliance on 
official legal advice. It was raised by Glanville Williams in his analysis of entrapment in Cruminal 
Law: the General Part 781-782. 

88 G. Dworkin, The Theory and Practice of Autonomy (Yale UP, 1988) 142-143. 
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is a solemn and public pronouncement, representing the culmination of the 
criminal process and carrying considerable symbolic significance. This leads to the 
second point: critics would argue that this symbolism can cut both ways. If the 
result of the court’s ruling is that the prosecution fails, even though it appears plain 
that the defendant was (factually) guilty of the offence, this may put the criminal 
justice system in a disreputable light so far as some sections of the public are 
concerned.®? They may contend that acquitting the apparently guilty is likely to 
undermine the integrity of the system, not to enhance it. However, that would be to 
place the reputation of the criminal justice system with the general public (and/or 
sections of the media) above the significance of the fundamental rule-of-law values 
which the court ought surely to re-affirm.?? If the media and the public construct 
the reputation of the courts on false premises, that problem should be addressed 
directly, rather than the courts compounding the error. The true principle of 
judicial integrity is one based on rule-of-law values and on principle. Arguments 
grounded in versions of public opinion?! introduce several rogue elements — 
incomplete information, failure to consider counter-arguments, manipulation by 
the mass media — which are unworthy foundations for public policy, even though 
they must sometimes be acknowledged as constraints on public policy. Arguments 
that avoid this reliance on public reactions, such as that of Dworkin, are more 
convincing. 


The Response of the Criminal Justice System 


The arguments considered in the previous section do not point unequivocally to 
one formulation of the doctrine of entrapment, although the use of the concept of 
‘pre-disposition’ and the rationale of deterrence were rejected. If we were to 
proceed on the basis of judicial integrity as the rationale, that would indicate that 
the response of the criminal justice system should be to prevent prosecutions based 
on entrapment from going ahead. As was argued above in relation to reasonable 
reliance on official legal advice, the involvement of a law enforcement official in 
the creation of the offence should be regarded as a bar to trial. The prosecution 
ought not to be launched and, if it is, it ought to be stayed. This reasoning derives 
support from the decision of the European Court of Human Rights in Teixeira de 
Castro v Portugal,?* where the Court expressed the point strongly by stating that 
the applicant had been ‘deprived from the outset of a fair trial.’ That may be taken 
to indicate that the trial should not have taken place. The English courts have not 
yet reached this point: although there are authoritative decisions in which 
entrapment has been recognised a ground for excluding evidence,” it appears to 


89 A point made forcefully by the Chief Justice of Singapore in SM Summut Holdings v Public 
Prosecutor [1997] 3 SLR 922, although he went on to exclude the evidence in that case. For 
discussion of these issues ın the Singapore context, see A Ashworth, ‘What is Wrong with 
Entrapment?’ [1999] Singapore JLS 293. 

90 On the reasons on which judges should act, as distinct from reasons that may underpin the criminal 
justice system as a whole, see J. Gardner, ‘Crime: in Proportion and in Perspective’ in A. Ashworth 
and M. Wasik (eds), Fundamentals of Sentencing Theory (Oxford: OUP, 1998) 37. 

91 See the distinction made by P. Mirfield, Silence, Confessions and Improperly Obtained Evidence 
(Oxford: OUP, 1997) 23-28, between ‘court-centred’ and ‘public attitude’ versions of the integrity 
principle 

92 (1999) 28 EHRR 101; also Gregory in [2000] 1 Archbold News 4-5. 

93 Notably Smurthwaite and Gill (1994) 98 Cr App R 437, and see also Gill and Ranuana [1989] 
CrimLR 358 and Mann and Dixon [1995] CrimLR 647 The exclusionary discretion has also been 
adopted as the appropriate remedy in South Africa: see the discussion by Foxcroft J in S v Nortje 1997 
(1) SA 90, 99-100 
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have been recognised only once as a ground for staying a prosecution, albeit at 
House of Lords level.™ 

On the footing that the offence was created by the law enforcement official, it is 
surely right that no prosecution should be brought or that any prosecution brought 
should be stayed.?4# The doctrine of abuse of process appears to be a tailor-made 
remedy for such gross defects in the early processes of law enforcement as 
improper conduct that instigates or generates an offence. The exclusion of 
evidence is inadequate: even if it were automatic rather than discretionary, it would 
leave the possibility that the prosecution might succeed by virtue of real or 
circumstantial evidence. Mitigation of sentence is plainly inadequate to reflect true 
entrapment, since there would have to be a conviction before the case ever reached 
the sentencing stage. Why not allow a defence to liability, as in many U.S. 
jurisdictions? The answer to this must be that, inasmuch as the rationale for the 
defence lies in official involvement in the creation of the crime, this imports the 
integrity principle and its supporting arguments; and that, where the integrity 
principle is thus engaged, it is wrong for a prosecution to be brought and 
inappropriate to allow the case to proceed so far as to require a defence to be 
advanced. There is some debate in the American literature about whether 
entrapment issues ought to be laid out for a jury decision, and anyone with strong 
preferences for jury adjudications might argue that a defence is more fitting on that 
ground. However, the reasons in favour of staying the prosecution seem more 
powerful, even if the conclusiveness of the remedy — which means that the 
prosecution case is never opened, and the jury has no opportunity to consider the 
matter — might create a risk that judges interpret it so narrowly as to weaken its 
practical effect. 

Finally, it will be observed that the focus of the whole discussion of entrapment 
has been upon the source of the inducement held out to the citizen, ie an ‘official’ 
source. The emerging preference has been for a hybrid model, with official-centred 
elements that rule out unacceptable conduct by officials and defendant-centred 
elements which refer to the defendant’s present dispositions rather than his 
culpability on the occasion when the law enforcement officer approached him. The 
latter may be regarded as an unusually explicit nod towards the character theory of 
criminal liability, probably stemming from the pragmatic argument that law 
enforcement agencies would be intolerably handicapped if they were not able to 
undertake some proactive work. However, it is notable that the rationale for 
recognising entrapment does not rest to any significant extent on a reduction in the 
culpability of the defendant on normal principles. If culpability is engaged, it is in 
the modified causal sense that, since the crime was caused by the entrapper and 
would (probably) not have happened otherwise, the defendant should not be held to 
account for it. But this is a modified or attenuated sense of causation, since the 
defendant chose to commit the crime and was not coerced to do so. 


94 Latif and Shahzad [1996] 1 WLR 104; the House of Lords distinguished ex parte Bennett (n 86 above) 
and declined to stay the prosecution. 

94a See generally A. Choo, Abuse of Power and Judicial Proceedings (Oxford: OUP, 1993). 

95 A warning note sounded by Stuart, n 78 above, 537. 

96 On which there 1s a considerable literature: for a thoughtful contribution which discusses entrapment, 
see G.R. Sullivan, ‘Making Excuses’ in A.P. Simester and A.T.H. Smith (eds), Harm and Culpability 
(Oxford: OUP, 1996). 
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Outline of the Current Legal Position 


The third topic of this article is likely to be less familiar than the others. A claim 
based on what is here termed ‘law enforcement motivation’ arises where a person 
does a prohibited act, apparently with the required fault element, but with the 
purpose of bringing another person to justice, handing prohibited goods to the 
authorities, or exposing wrongdoing. The link with proactive policing will be 
obvious, since under-cover police officers or their informants would need to rely 
on this kind of claim if prosecuted for their involvement in ongoing offences; for 
this reason, it is clear that any recognition of a doctrine of ‘law enforcement 
motivation’ must be subject to the limitation that such a defendant has not 
exceeded the bounds of permissibility (ie has not gone so far as to do acts 
amounting to entrapment).?’ However, there are many cases of law enforcement 
motivation which have nothing to do with proactive policing, and concern acts by 
private citizens. 

English law’s approach to the claim is patchy and confused. There are some 
scattered statutory provisions, such as section 5(4) of the Misuse of Drugs Act 
1971, which allows an accused a defence to drugs charges on proof that his 
intention in keeping possession of the drug was to prevent another from 
committing an offence or to hand it over to the authorities, in both cases so long 
as he took steps as soon as possible to hand the drugs in. More recently the 
Protection from Harassment Act 1997, introduced to penalise ‘stalking’, provides 
defences where the course of conduct ‘was pursued for the purpose of preventing 
or detecting crime,’® so as to shield from liability those seeking to enforce the law. 
If we turn to the draft Criminal Code, we find a specific provision in clause 27(6) 
which allows a defence to a person alleged to be an accomplice to an offence 
where his purpose in giving assistance was to frustrate the commission of the 
substantive offence. A parallel provision protects defendants whose purpose was to 
avoid or limit the harmful consequences of an offence. The aim of these provisions 
is to ensure that police officers and their agents are not liable to conviction in such 
cases. The Law Commission recognised that there would be other situations in 
which a claim of law enforcement motivation might be advanced, and stated that 
‘the common law on this topic ... can be further developed under clause 45(c).’” 

The common law is little developed because, as the Law Commission 
recognised, prosecutions are relatively rare in this type of case, particularly where 
an informant or police officer has been involved in an offence. Five judicial 
decisions might be mentioned briefly. Probably the best known is Smith,! where 
the defendant had offered a gift to the Mayor of Castleford and was charged with 
corruption. He admitted the offer but stated that his purpose was to expose the 
corrupt practices which he believed to be rife in the local council. The Court of 
Criminal Appeal dealt with the case as one of statutory interpretation: the key term 
‘corruptly’ was held simply to require proof of a deliberate offer and an intention 
that the offeree should enter into a corrupt bargain, and not to require any proof of 


97 For the Law Commussion’s proposal to create an offence of entrapment, see n 82 above. 

98 Sections 1(3)(a) and 4(3)(a). 

99 Law Com. No. 177, n 6 above, vol 2, para 9.33. It is nevertheless surprising that a specific defence 
was provided in complicity cases but not, for example, in conspiracy cases, where there 1s nothing 
other than a passing reference in clause 50(3) to the common law. 

100 [1960] 2 QB 423. 
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dishonesty. The defendant’s alleged motive was therefore no defence. In Clarke,!®! 
however, the Court of Appeal faced the issue without hiding behind the wording of 
the charge. It is true that the defendant had been acquitted of burglary, which 
includes the requirement of dishonesty, to which the jury clearly thought that his 
defence (that he was working for the police and passing on information about the 
other offenders) was relevant; but the judge had directed the jury to convict of 
aiding and abetting burglary, and it was against this conviction that he appealed. 
The Court held that it would not be right to state ‘that conduct which is overall 
calculated and intended not to further but to frustrate the ultimate result of the 
crime is always immaterial and irrelevant.’ In the ‘exceptional and rare’ type of 
case where it could be said that the defendant’s acts were done in order to allow 
‘the police to make use of information concerning an offence that is already laid 
on, a jury might conclude that the defendant had been acting lawfully, and a 
defence to crime should therefore be recognized. 

The Court of Appeal returned to the narrower approach in Shaw,!°2 where the 
defendant was charged with inciting another employee dishonestly to obtain 
property by deception. His defence was that the whole scheme was intended to 
demonstrate how easy it would be to pass bogus invoices through the company’s 
accounting system, and that he hoped to obtain some career advancement from this 
exercise. The Court of Appeal quashed his conviction for incitement, stating that 
the judge had misdirected the jury as to proof of Shaw’s dishonesty, to which his 
line of defence was relevant. Sir John Smith has demonstrated that the Court’s 
reasoning was confused, since it was not necessary to prove that Shaw had acted 
dishonestly (incitement does not require that), merely that he had incited another to 
act dishonestly. One point, to which we will return later, is that this was not a case 
of public law enforcement so much as a private endeavour with beneficial 
motives.!°3 The high water mark of the narrow literal approach is the decision of 
the Privy Council in Yip Chiu-Cheung v R.'% A drugs enforcement agent, working 
under cover, came to an agreement with the defendant about the importation of 
heroin. The plan was that the agent would transport the heroin: the defendant 
appealed against his conviction for conspiracy with the agent, arguing that the 
agent would not have committed an offence by transporting the heroin because he 
would lack the necessary fault element for the offence. ‘It was urged on their 
Lordships that no moral guilt attached to the undercover agent who was at all times 
acting courageously and with the best of motives in attempting to infiltrate and 
bring to justice a gang of criminal drug dealers.’ But, held Lord Bridge, the agent 
would still have been committing an offence when he exported the heroin and, 
even though the officials may have agreed to turn a blind eye, they had no authority 
to absolve him from the criminal offence. Now the result of this reasoning was to 
sustain the defendant’s conviction for conspiracy, which was doubtless what the 
courts wanted. But if the agent had been prosecuted, would they have adopted the 
same strict line, or would they have found a personal defence for the agent along 
the lines adumbrated in Clarke, a decision not cited by the Privy Council? 

Brief mention may be made, finally, of the decision in Pommell,!° where the 
defendant’s answer to charges of possessing a firearm and ammunition was that he 


101 (1984) 79 Cr App R 344; cf the earlier Canadian case of Ormerod [1969] 4 CCC 3. 

102 [1994] CrimLR 365. 

103 For another case of private endeavour (on this occasion, to save a bank from ruin by speculators), see 
Wai Yu-Tsang v R. [1992] 1 AC 209, where the conviction for conspiracy to defraud was upheld 

104 [1995] 1 AC 111. 

105 [1995] 2 Cr App R 607, not following Woodage v Moss [1974] 1 WLR 411. 
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had just taken them off another man, who was intending to commit a crime with 
them, and intended to pass them to his brother for surrender to the police. The 
Court of Appeal held that a defence should be available if those facts were 
established, that “balance of evils’ reasoning was relevant, and that the closest 
defence was the species of necessity known as duress of circumstances. In 
principle, a court should therefore decide whether the defendant acted as he did 
because he reasonably believed that death or grievous bodily harm might be caused 
to someone, and whether a person of reasonable firmness would have reacted 
similarly to the situation.!% It would also be important to determine whether the 
defendant intended to hand in the gun at the first reasonable opportunity. 

These decisions fail to establish a pattern. The willingness to adapt the law in 
Clarke and in Pommell so as to develop a distinct defence has not been followed 
up, and it remains easy for courts to retreat into a kind of literal interpretative mode 
that allows them to avoid the issue of principle, and to try to reflect their 
conception of the merits of each case under the cover of mere statutory 
interpretation. It appears that in the United States arguments based on law 
enforcement motivation have little prospect of success unless they can be brought 
within the confines of an existing doctrine. The closest of these appears to be the 
defence of ‘public authority justification,’!©’ but that seems to be restricted to 
defendants who hold, or can claim to hold, some position (parent, teacher, ship’s 
captain, etc) that makes it necessary for them to use force so as to preserve good 
order. This is much narrower than the claim considered here. 


Rationales for Recognising the Claim 


We may focus on three arguments in favour of establishing a distinct doctrine of 
law enforcement motivation. The first of these exploits a link between the claim 
and the general principles of justification. It is well known that the criminal law 
recognises a number of doctrines, most of which function as defences, that justify 
conduct otherwise criminal: among these are self-defence, prevention of crime, and 
the apprehension of suspected offenders, all of which may afford a defence to the 
use of force. A number of controversies surround the justifications, and some of 
them are mentioned in the paragraphs that follow. The fundamental notion is that 
justified conduct is right, or at least permissible and tolerable.!° The justifications 
may be said to exempt certain categories of behaviour from the general 
prohibitions of the law,!© although the reasons for doing so may be differently 
conceptualised. Some would say that the justifications recognise conflicts of 
private rights and resolve them on morally appropriate principles, eg that in self- 
defence situations the aggressor has to forfeit limb or life if there is no other 
reasonable choice; others would contend that it is in the public interest that certain 
acts be done, such as conduct in order to prevent crime or to apprehend suspected 
offenders, at least within limits compatible with the public interest (eg 
proportionality and necessity). These rationales may be complementary, applying 
in different circumstances. If we consider some of the contexts in which the claim 


106 These tests were laid down in Martin (1989) 88 Cr App R 343. 

107 Model Penal Code, s 3.08, discussed in conjunction with s 3.03 by Robinson, Criminal Law, n 9 
above, 421—435. 

108 For brief explanation, see eg P H. Robinson, Fundamentals of Criminal Law (Boston: Little, Brown, 
2nd ed, 1997) 453-454, or, more fully, G.P. Fletcher, Rethinking Criminal Law (Boston. Little, 
Brown, 1978) ch 13. 

109 R.F. Schopp, Justification Defenses and Just Convictions (Cambridge: CUP, 1999) 30 
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of law enforcement motivation might be raised, it is evident that they come close to 
the latter rationale. The provision in the Misuse of Drugs Act exempting persons 
who possess drugs in order to deliver them into police custody chimes well with a 
‘prevention of crime’ rationale, as does the claim in Pommell of an intent to 
surrender the gun to lawful authority. The provision in the Protection from 
Harassment Act explicitly mentions the prevention of crime and detection of 
offenders, and the latter reason was also prominent in the Court of Appeal’s 
acceptance of the collaborative activities of the defendant in Clarke (although 
rejected, for instrumental reasons, in Yip Chiu-Cheung). It 1s certainly compatible 
with a sensible political morality for the law to recognise the value of behaviour 
aimed at the prevention of crime and the detection and/or apprehension of 
suspected offenders. 

Whereas the first rationale establishes the connection with legal and social 
grounds of justification, that would be insufficient to sustain the claim of law 
enforcement motivation without the second rationale — that the purpose with which 
the defendant acted supplies a good reason for exculpation. One obvious difficulty 
with this might stem from the maxim that ‘motive is irrelevant to criminal 
liability,’ still stated as a principle in some leading texts!!9 but regarded as an 
unsatisfactory over-statement by others.!!! It might be possible to state that motive 
(suitably distinguished from intent) is usually irrelevant when a court is 
determining whether or not a person intended a certain result, but the adverb 
‘usually’ demonstrates the flexibility that the courts have insisted on retaining for 
themselves. Moreover, what might be termed anti-law-enforcement motivation is 
constitutive of certain offences, such as doing an act with intent to impede the 
apprehension or prosecution of a suspected offender!!* and wounding or causing 
grievous bodily harm ‘with intent to resist or prevent the lawful apprehension or 
detainer of any person,’!!3 so there can hardly be any compelling reason why such 
a motive should not be the basis of a defence. 

The reason why law enforcement motivation should be recognised as 
exculpatory is because, and to the extent that, it shows that the defendant acted 
as a good citizen. Just as the motivation of someone who acted on official legal 
advice shows an intention (indeed, an effort) to abide by the law, the motivation of 
someone who acted for the purpose of enforcing the law shows an intention 
(indeed, an effort) to enforce the law or to bring about compliance. The difference 
between the two types of case does raise questions, however. A sensible political 
morality should certainly look with favour on citizens who act on official legal 
advice, but there may be dangers in encouraging people to act out of law 
enforcement motivation — dangers of vigilantism, of unfair virtue-testing, and even 
of hindering the activities of the official law enforcement agencies. To revert to the 
five cases set out above, it is far easier to regard as permissible the conduct of the 
defendants in Clarke, Yip Chiu-Cheung and Pommell than that of the defendants in 
Smith and Shaw — one might say that the latter two ought to have brought their 


110 eg J.C. Smith and B. Hogan, Criminal Law (London: Butterworths, 9th ed, 1999) 77-79 — motive 18 
irrelevant because it is not an element of most offences. 

111 eg ın such disparate wntings as A. Norrie, Crime, Reason and History (London: Butterworths, 1993) 
37-57; N. Lacey, ‘A Clear Conception of Intention — Elusive or Illusory?’ (1993) 56 MLR 621; A. 
Ashworth, ‘Criminal Liability ın a Medical Context: the Treatment of Good Intentions’ in A.P. 
Simester and A.T.H. Smith, Harm and Culpability (Oxford OUP, 1996); and J. Horder, ‘On the 
Irrelevance of Motive’ in J. Horder (ed), Oxford Essays in Jurisprudence (4th series) (Oxford: 
Clarendon Press, 2000). 

112 Cnminal Law Act 1967, s 4(1). 

113 Offences Against the Person Act 1861, s 18 
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suspicions to the notice of the authorities rather than embarking on conduct of 
dubious legality. This leads into the question of who should determine what counts 
as law enforcement motivation: to be congruent with the standard of the good 
citizen, it ought surely to be required that the defendant acted for a purpose that is a 
recognised law enforcement purpose, and not for a purpose that he or she thought 
should be recognised.!!4 

One point on which the relevance of motive has been much debated is whether a 
defendant can take advantage of an unknown justification, ie where he does acts 
that fall within the scope of a justification but is not aware of the circumstances 
giving rise to that justification (sometimes called the Dadson problem).!!° Without 
making a large detour to review the issues, there is a considerable body of 
academic opinion disagreeing with the decision in Dadson!!® and maintaining that 
conduct should be justified if the objective facts fulfilled the requirements of a 
legal justification, even if the defendant was unaware of one or more of those 
facts;!!7 others support the Dadson principle, arguing inter alia that subjective 
awareness is a key factor in criminal liability and should be applied to justificatory 
‘defences’ (which are also conduct norms) no less than to offences.!!8 For those 
who accept the Dadson principle, it is but a short step to supporting the claim of 
law enforcement motivation. The thrust of Dadson is to affirm the relevance of 
awareness and purpose in matters affecting justifiable conduct; and, just as the 
absence of the relevant awareness and purpose ought to deprive a defendant of a 
justifying defence, so the presence of awareness and a law enforcement purpose 
supplies a strong reason for negativing criminal liability. The argument for 
regarding this as a justificatory motivation was sketched in the previous paragraph. 
Those who accept Dadson should find little difficulty in supporting the second 
rationale in favour of recognising the claim of law enforcement motivation. 

A third rationale might be provided by the doctrine of lesser evils. In the United 
States it is well established that conduct might be justified if it can be regarded as the 
lesser evil in a given situation, subject to various limitations. Thus the core of the 
Model Penal Code defence is that ‘the evil sought to be avoided by such conduct is 
greater than that sought to be prevented by the law defining the offense charged.’ 1!? 
English law has never espoused such a general defence: the “lesser evils’ rationale is 
evident in English defences such as duress of circumstances but, as we saw in 
Pommell,!?° that defence is only available where there is reasonably believed to be a 
threat of death or serious injury to someone. Irrespective of the arguments for a 
general ‘balance of evils’ defence, the notion itself provides support for the claim of 
law enforcement motivation, in cases where the defendant’s well-motivated act is 
not more destructive than the danger which it is his purpose to avert. 


114 On this view, the principle in Chandler v DPP [1964] AC 763 (that it 1s not for the defendants to 
determine what is a purpose ‘prejudicial to the State’) should be applicable 

115 For a boef review of the debates, see the first section of R.L. Christopher, “‘Unknowing Justification 
and the Logical Necessity of the Dadson Principle ın Self-Defence’ (1995) 15 OJLS 229. 

116 (1850) 4 Cox CC 358. 

117 eg G. Williams, Criminal Law: the General Part 25, P.H. Robinson, ‘Competing Theories of 
Justification’ Deeds v. Reasons’ in A.P. Simester and A.T.H. Smith (eds), Harm and Culpability. 

118 eg G.P. Fletcher, ‘The Nature of Justification’, in S. Shute, J Gardner and J. Horder (eds), Action and 
Value in Criminal Law (Oxford: Clarendon Press, 1993); A. Ashworth, ‘Belief, Intent and Cnminal 
Liability’ in J. Eekelaar and J. Bell (eds), Oxford Essays in Jurisprudence (Third Series), (Oxford 
Clarendon Press, 1987); for a different course of reasoning to the same end, see Christopher (above, n 
115). 

119 Amencan Law Institute, Model Penal Code, s 3.02; see further Robinson, Criminal Law, n 9 above, 
407-420. 

120 Discussed above, n 105 and accompanying text. 
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The Response of the Criminal Justice System 


We have seen that law enforcement motivation involves a purpose that chimes well 
with existing justifications for otherwise criminal conduct. Such a purpose is also 
consistent with the motivation of a model citizen. How, then, should the criminal 
justice system respond? There is not, here, the close connection with official action 
that has been identified in cases of reasonable reliance on official legal advice and 
entrapment. Whereas that close official involvement was the element that pointed 
to the appropriateness of the response of staying a prosecution, the indications here 
are that it would be more appropriate to recognise law enforcement motivation as a 
defence to criminal liability. This would draw a rough parallel with the existing 
justifications. 

We noted earlier that English law contains scattered defences of law 
enforcement motivation, in the Misuse of Drugs Act, the Protection from 
Harassment Act and (in relation to complicity) in the draft criminal code. This 
piecemeal approach is unsatisfactory. There is no particular reason to select those 
offences rather than others, and, if the arguments above hold good, the case is 
made out for a general defence. Whenever a proposal for a new defence is made, 
one hears the response that the floodgates will open and the courts will be unable to 
prevent numerous false defences from succeeding. A version of this objection is to 
be found in the approach of the Law Commission to the idea of recognising, in 
relation to the offences of offering or receiving a bribe, a defence based on the 
intention to expose corruption. The Commission was persuaded by those who 
suggested that such a defence would be abused by unscrupulous people and others 
who might be encouraged to take the law into their own hands, and recommended 
against introducing the defence.!?! It was not convinced by those who argued that 
the purpose of exposing corruption is a laudable one, and might operate as an 
independent check on corruption. 


Fidelity to Legal Values 


It appears that the claims of the three doctrines discussed in this article can draw 
upon at least three rationales. The first may be found in the concept of good 
citizenship. A legal system ought to recognise that it is the conduct of a good 
citizen to seek official legal advice and to follow such advice (unless it is 
manifestly unreasonable to do so). It should recognise that it is the conduct of a 
good citizen to hand over drugs, guns or other prohibited articles to the police, and 
(in limited circumstances) to become involved in an offence in order to expose the 
offenders and ensure that the offence is frustrated. A second rationale is the 
principle of integrity, which insists that those who enforce the law should obey the 
law, and that it would undermine the integrity of the criminal justice system if 
courts were to entertain prosecutions resulting from the entrapment of citizens by 
officials or resulting from the defendant’s following of official advice which the 
prosecution now claims to have been mistaken. A third rationale emphasises the 
connection with ‘rule of law’ values, notably the absence of fair warning of the 
legal position in cases where a defendant reasonably relies upon official (but 


121 Law Com No 248, Legislating the Cruminal Code. Corruption (London: The Stationery Office, 1998), 
para 5.149; the Commission added that to introduce such a defence would be to create ‘a glaring 
inconsistency between, for example, corruption and conspiracy to defraud’ (para 5.150). No such 
inconsistency would exist if a general defence were introduced 
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mistaken) legal advice, and the abuse of authority involved in cases of entrapment 
by law enforcement officials. These rationales interact so as to establish that 
recognition of the three doctrines would support legal values (the notion of 
fidelity),!2* whereas the failure to recognise one or more of them may be said to 
undermine legal values as well as the accountability of law enforcement agencies. 

For strong reasons of principle, therefore, the criminal justice system ought to 
recognise these three claims. There is also the instrumental argument that citizens 
seem to place a high value on procedural fairness, and do so even if the outcome of 
the procedure is adverse to their interests.!2? Granted that it is right to recognise the 
three claims, what might be the most appropriate response of the criminal justice 
system to each doctrine? We should accept, of course, that most instances falling 
within the three doctrines would not result in a prosecution: the authorities would 
simply decide, by reference to the law or the public interest, that a prosecution 
would not be appropriate. But where a prosecution is brought, it is emphatically not 
sufficient to leave the three claims to be dealt with at the sentencing stage, by way 
of mitigation. Nor is it sufficient to leave the three claims to be resolved by the 
vagaries of parliamentary drafting — whether a particular statute has a relevant 
defence or qualification, whether the wording of an offence can be interpreted so as 
to deal with the claim, and so forth. The proper course is to assess the strength of 
the rationales for each doctrine, and then to identify the most appropriate response 
to the claim in view of the rationale. Where government officials have played a 
part in creating an offence, it seems appropriate to consider a procedural response 
that prevents a trial from taking place — notably, a stay of the prosecution on 
grounds of abuse of process. No doubt there is a need for further discussion about 
the allocation of various doctrines to procedure and to substance,!?* but the 
arguments presented above seem to indicate that both entrapment and reliance on 
official legal advice should be taken out of the trial and dealt with at the earlier 
stage of arraignment. Some might argue that, because a stay of the prosecution is 
such a drastic measure, courts are bound to construe it narrowly and so the 
possibility of a defence to liability (determined by a jury) should be retained. But to 
concede that would not be to concede the primary suitability of staying the 
prosecution. 


122 In using the concept of ‘fidelity to legal values’, I have avoided reference to Lon L. Fuller’s concept 
of ‘fidelity to law’, in The Morality of Law (New Haven: Yale UP, 1964) esp ch 2, which has some 
rather different features. However, Fuller does describe his notion of fidelity as reciprocal, 1e that both 
the State and the citizen should respect the values which he outlines, which also forms part of the 
notion developed here 

123 T.R. Tyler, Why People Obey the Law (New Haven: Yale UP, 1990); R. Paternoster, R. Bachman, R 
Brame and L.W. Sherman, ‘Do Fair Procedures Matter? The Effect of Procedural Justice on Spousal 
Assault’ (1997) 31 Law & Society Review 163. 

124 One of the few writers to acknowledge this problem expresses bemusement: D. Husak, Philosophy of 
Criminal Law (New Jersey: Rowman and Littlefield, 1987) 187-188. 
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Breach of Confidence as a Privacy Remedy in the 
Human Rights Act Era 


Gavin Phillipson and Helen Fenwick* 


This article examines the impact of the Human Rights Act (HRA) on the current 
lack of a remedy for non-consensual publication of personal information by the 
media. It argues that the action for breach of confidence is now ripe for 
development into a privacy law in all but name and that the normative impetus for 
this enterprise can be found in the HRA which will require domestic courts to 
consider Convention jurisprudence. It will suggest that when Strasbourg decisions 
are examined in the context of more general Convention doctrines, they may be 
seen to suggest the need for an effective privacy remedy. Drawing upon 
approaches from other jurisdictions it seeks to demonstrate that principled 
solutions may be found to the thicket of legal problems associated with such 
development. It contends that the main objection to this enterprise, the perceived 
threat to media freedom, is largely misplaced, as analysis at the theoretical and 
doctrinal levels reveals that speech and privacy interests are in many respects 
mutually supportive and the areas of conflict small and readily susceptible to 
resolution. 


It may hardly be doubted that the lack of a clear legal remedy in respect of the non- 
consensual disclosure of personal information is one of the most serious lacunae in 
English law. Condemned by the Court of Appeal,! pronounced ‘a glaring 
inadequacy’ by the Law Commission,” Lord Nicholls has remarked upon ‘the 
continuing, widespread concern at the apparent failure of the law’ in this area.3 
Warren and Brandeis’ comment on the press’s ability and willingness to inflict 
through invasions of privacy ‘mental pain and distress far greater than could be 
inflicted by mere bodily injury’,* is alarmingly applicable today, over one hundred 
years later, save that the parabolic microphone and the telephoto lens now give the 
press far more easy access to our more intimate moments. Anyone familiar with 
the output of the print media will be wearily familiar with its penchant for 
publishing what one journalist has described as ‘toe-curlingly intimate details’ 
about the sexual lives not only of celebrities but of ‘quite obscure people.’° 
Intrusive prurience is not the only complaint: Victim Support has detailed a large 
number of case histories in which ordinary victims of crime and their families had 
their suffering markedly exacerbated by intrusive publications in local and national 
newspapers, describing their plight in quite needless detail, causing in some cases 


* Respectively, School of Law, University of Essex and Department of Law, University of Durham. An 
earlier version of this article was given as a paper by the former in the Public Law section of the 1997 
SPTL Annual Conference. The authors would like to thank Geoff Gilbert for his comments on an earlier 
draft of this article; any errors, and the article’s conclusions, remain their own responsibility. 


1 Kaye v Robertson [1991] FSR 62, CA 

2 Breach of Confidence (Law Com. No. 110), para 5.5: ‘the confidentiality of information improperly 
obtained ... may be unprotected’ 

3 R v Khan [1997] AC 558, 582. 

4 ‘The Right to Privacy’ (1890) IV(5) Harvard Law Review 193, 196. 

5 Andrew Marr, The Independent 25 April 1996. Numerous examples were given by the editor of The 
Guardian, Alan Rushbridger in a paper delivered at a conference at UCL on 8 January 1999: Human 
Rights, Privacy and the Media. 
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diagnosable psychiatric harm and making others feel forced to move from the area 
where the crime had been committed.° In contrast to the position in virtually every 
other Western democracy, such injuries attract no legal remedy in this country. The 
Press Complaints Commission polices a code protecting privacy, but has no 
compensatory or restraining powers: it may request only the printing of its 
adjudication on individual cases. 

While the notion of respect for individual privacy can now be said to be a clear 
underlying common law value,’ it has so far failed to find full expression, perhaps 
because intermittent governmental interest over recent years in statutory protection 
for privacy has distracted the courts with the chimera of possible legislative 
action.2 However, no government in the past has actually grasped this nettle, 
doubtless due to the fear of press hostility. In October 2000, however, the Human 
Rights Act 1998 (‘HRA’) will introduce into UK law Article 8 of the European 
Convention on Human Rights providing for a right to respect for private life.'9 
While Article 8 will not be directly justiciable against the press,'! its reception into 
UK law will nevertheless provide an impetus for the notion of respect for privacy 
as an underlying legal value finally to find expression through the common law. 

The academic literature so far generated by this issue has either concentrated on 
general and comparative issues!* or has been wide-ranging and fairly practical in 
nature.!3 The aim of this article is to make a thorough analysis of the specific 
impact of the HRA on breach of confidence as a potential privacy remedy,!4 
including full discussion of the implications for press freedom, drawing on insights 


6 Fourth Report of the National Heritage Select Committee on Privacy and Media Intrusion, Appendix 
24, HC 294-II (1993). 

7 See Attorney General v Guardian Newspapers (No 2) [1990] 1 AC 109, 255 (hereafter A-G v 
Guardian), per Lord Keith: ‘The nght to personal privacy is clearly one which the law [of confidence] 
should seek to protect’; R v Department of Health, ex parte Source Informatics Ltd, The Times 21 
January 2000, CA, per Simon Brown LJ ‘[In cases of personal information], the concern of the law 
fof confidence] is to protect the confider’s personal privacy’; R v Khan (n 3 above), in which three of 
their Lordships left open the question whether English law already recognised a right to privacy; dicta 
of Laws J in Hellewell v Chief Constable of Derbyshire [1995] 1 WLR 804, 807 (n 105 below), 
Francome v Mirror Group Newspapers [1984] 1 WLR 892; Stephens v Avery [1988] Ch 449 
(discussed below). 

The Younger Committee (Report of the Committee on Privacy (1972 Cmnd 5012), Calcutt 

Committee on Privacy and Related Matters, hereafter ‘Calcutt’ (1990 Cm 1102), Review of Press 

Self Regulation (Cm 2135), National Heritage Select Committee Report (n 6 above) and a Lord 

Chancellor’s Green Paper (CHAN J060915NJ.7/93) all proposed the introduction of statutory 

measures to protect privacy 

9 See eg S. Rasaiah, ‘Current legislation, pmvacy and the media in the UK’ (1998) 3(5) 
Communications Law 183. The Government’s introduction of a specific amendment to the HRA in 
favour of press freedom (s12, discussed below) after a press outcry over Article 8 and repeated 
attempts to reassure the press during the Bill’s debate are good examples (for comment see HL Deb 
vol 583 col 473 18 November 1997). 

10 See text to n 32 below for the text. 

11 See text to n 65 below. 

12 B. Markesenis, ‘Privacy, Freedom of Expression, and the Horizontal Effect of the Human Rights Bull: 
Lessons from Germany’ (1999) 115 LQR 47; I. Leigh, ‘Horizontal Rights, the Human Rights Act and 
Privacy: Lessons from the Commonwealth?’ (1999) 48 ICLQ 57. 

13 For example, R. Singh, ‘Privacy and the Media after the Human Rights Act’ (1998) EHRLR 712, S. 
Grosz and N Braithwaite, ‘Privacy and the Human Rights Act’ in M. Hunt and R. Singh (eds) A 
Practitioner’s Guide to the Impact of the Human Rights Act (Oxford: Hart, 1999) (only partially 
concerned with media intrusion); Sir Bnan Neill, ‘Privacy: A Challenge for the Next Century’ in 
Markesenis (ed) Protecting Privacy (Oxford. Clarendon, 1999); J. Wright, “How Private 1s my Private 
Life?’ in L Betten (ed), The Human Rights Act 1998: What it Means (London. Martinus Nijhoff, 
1999). 

14 It concentrates on the print media but has application to all the media, although the BBC and possibly 
Channel 4 will be ‘public authorities’ per s6(1) of the HRA and so bound directly by the Convention 
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from other jurisdictions, in particular the jurisprudence generated by the American 
‘private facts’ tort.!> It will argue that when the general principles of the 
Convention are considered in conjunction with its case law it can be discerned that 
the Convention does suggest that domestic law should provide a more effective 
remedy against press invasions of privacy, a view which has not yet found general 
acceptance. !é 

The general thesis of the article will be that the doctrine of confidence is able to 
afford far more protection in this area than generally recognised!’ but that an 
enormous amount of judicial labour will be required to flesh out and give 
definition to the current action, which at present lacks a clear legal profile. While 
any law protecting a person from unwanted publication of personal information is 
bound to become ‘a legal porcupine, which bristles with difficulties’,!8 we will 
suggest that workable and principled solutions to such problems can be 
incrementally developed, as in other jurisdictions.!? In particular, we will argue 
that the perception of inevitable conflict between free speech and privacy is 
exaggerated and simplistic, and that an examination of the values underlying each 
reveals them to be in many respects mutually supportive, rather than invariably 
antagonistic. We will conclude that the advent of the HRA will finally give the 
courts the opportunity to develop and re-balance the common law so as to provide 
proper protection for human dignity and autonomy while carefully preserving the 
legitimate watchdog role of the press. 


A Right to ‘Privacy’ defined 


Any discussion of enhancing legal protection for ‘privacy’ must indicate the sense 
in which that vexed”? term is being used and in particular, seek to identify what 
should count as a legally actionable invasion of it.2! A necessary first step is to 
draw a distinction between what may be termed ‘substantive’ and ‘informational’ 
autonomy. The former denotes the individual’s interest in being able to make 
certain substantive choices about personal life without state coercion? and 
therefore falls outside the direct concerns of this article. ‘Informational autonomy’, 
on the other hand, refers to the individual’s interest in controlling the flow of 
personal information about herself, the interest referred to by the German Supreme 
Court as ‘informational self-determination’,~ the right to ‘selective disclosure’ .24 


15 See below, n 128. The tort had its genesis in the Warren and Brandeis reading of a number of English 
decisions, including some confidence cases (Prince Albert v Strange (1849) 1 McN & G 25; Duke of 
Argyll v Duchess of Argyll [1967] 1 Ch 302; Pollard v Photographic Company (1888) Ch 345), and 
therefore is particularly relevant to the development of a cause of action from the same roots. 

16 See notes 62—64 below and associated text. 

17 See for example, D. Feldman, ‘Privacy Related Rights and their Social Value’ in R. Birks (ed) 
Privacy and Loyalty (Oxford: Clarendon, 1997) 47; recognition was shown in Hellewell (n 7 above) 
and Earl Spencer v United Kingdom 25 EHRR CD 105 (1998), discussed below. 

18 Dicta from an administrative law case’ R v Inner London Education authority ex p Westminster City 
Council [1986] 1 WLR 28. 

19 Markesenis (in Markesenis n 13 above, vi) notes that privacy laws in other jurisdictions have been 
developed, ‘incrementally and cautiously’ by judges. 

20 See R. Wacks, ‘Introduction’ in Wacks (ed) Privacy, Volume 1 (Hong Kong: Dartmouth, 1993), xı. 

21 Wacks suggests that scholars in this area should seek to ‘identify what specific interests of the 
individual we think the law ought to protect’ (ibid xii). 

22 For example, over matters such as abortion and sexual activity. 

23 BGH 19 December 1995 BGHZ 131, 322-346. 

24 E. Beardsley, ‘Privacy: Autonomy and Selective Disclosure’ in Nomos XIII 54. 
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In accordance with the views of a number of scholars,” we propose this interest as 
the primary concern of the law in this area. 

This definition has however been attacked: it is said to necessitate making the 
counter-intuitive assessment that if one voluntarily disclosed the whole of one’s 
personal life to another, this would entail no loss of privacy, because control had 
been exercised, not infringed.” We suggest in response that since we are seeking a 
definition intended to identify a legal harm — what is to count as an ‘invasion of 
privacy’ — we need not be concerned if that definition does not appear to capture 
voluntary actions, which intuitively, one might describe as ‘losses’ of privacy but 
which could never be of concern to the law.27 Moreover, the individual evaluation 
of such voluntary actions will vary widely: one person’s loss of privacy is 
another’s gain in intimacy. The only harm which can be objectively identified is 
the removal of, or interference with, a person’s ability to apply his or her own 
standards of openness which occurs when personal information about someone is 
disclosed against their will. 

The ability to exercise informational control also affords some indirect 
protection to other privacy-related values: one is personal dignity, which must be 
diminished when information relating to intimate aspects of a person’s life is 
widely published, giving rise to feelings of violation, shame, and embarrassment. 
Substantive autonomy may also be indirectly protected: as Feldman?8 has pointed 
out, ‘If people are able to release [private] information with impunity, it might 
have the effect of illegitimately constraining a person’s choices as to his or her 
private behaviour, interfering in a major way with his or her autonomy’.?9 
Informational control also protects what Feldman identifies as the value in 
forming those spheres of social interaction and intimacy — work, friends, family, 
lovers — which are essential to human flourishing?® and which, through their role in 
maintaining civil society, serve a broader, social purpose.?! The intimacy that such 
relationships entail is clearly predicated upon the individual’s ability to ensure that 
information which may be circulated within one sphere is not, without consent, 
given to another sphere or the outside world. A privacy law would give force to 
that ability. 


25 R. Wacks, The Protection of Privacy (London: Blackstone, 1980), 10-21; Westin, Privacy and 
Freedom (New York: Athenaeum, 1967) 7; A. Miller, Assault on Privacy (Michigan: 1971), 40 Ruth 
Gavison’s definition of privacy — ‘a limitation of others’ access to an individual’ has three aspects: 
information, attention; physical access (‘Privacy and the Limits of Law’ (1980) 89(3) Yale LJ 421); 
see H. Gross’s similar definition: “The Concept of Privacy’ (1967) 42 NYULR 34, 36). Physical 
access 1s dealt with by the law of trespass; we argue below (676—677) that the issue of ‘attention’ can 
be addressed within a flexibly interpreted ‘informational’ paradigm. 

26 R Wacks, ‘The Poverty of Privacy’ (1980) 96 LQR 73, 76;. W.A. Parent, ‘A New Definition of 
Privacy for the Law’ (1983) 2 Law and Philosophy 305, 326. 

27 See Gavison, n 25 above, 427 and footnote 23. 

28 D. Feldman, ‘Secrecy, Dignity or Autonomy? Views of Privacy as a Civil Liberty’ 47(2) CLP 42, 54. 

29 ibid 51. Feldman argues that privacy protects persons operating ın a given sphere of existence from 
unjustified interference by those outside ıt. Within each different sphere, privacy ıs said to operate in 
four dimensions — ‘space ... time; action; and information’ (ibid, 52). We deal here only with 
‘information’: contro] over ‘space’ is dealt with by the law of trespass and property; the ‘action’ and 
‘ume’ categories clearly raise issues of substantive autonomy, and, at least for legal purposes, we 
regard the attempt to bring both informational and substantive autonomy under one definition as 
unhelpful: see Parent, n 26 above, 309 and 316 and Wacks, n 26 above, esp 79. 

30 ibid 51-69. As Fried, notes, privacy 1s essential for ‘respect, love friendship and trust’ — ‘without 1t 
they are sumply inconceivable’ (‘Privacy’ (1968) 77 Yale LJ 477, 483). 

31 Feldman has emphasised the strong social utility of privacy interests (n 17 above, 16-28). 
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Strasbourg jurisprudence on media intrusion 


Article 8(1) ECHR provides a ‘right to respect for private and family life, [the] 
home and ... correspondence’; paragraph (2) states, “There shall be no interference 
by a public authority’ with the exercise of this right’ (emphasis added), a guarantee 
subject to a number of general exceptions.*? It is clear law that the actions of public 
authorities in gathering, storing and using personal information, including 
photographs, engage Article 8.53 Certain categories of material, such as those 
relating to health,” sexual orientation or activity® are regarded as ‘particularly 
sensitive or intimate’,*° requiring compelling grounds to justify interference. 
Moreover, surreptitious methods of obtaining information, such as telephone 
tapping, are regarded prima facie as particularly serious breaches of Article 8.37 
The collection and publication of personal information by the press is but one 
manifestation of — largely uncontrolled — data collection and processing.7® One 
cannot of course infer the simple transposition of Convention obligations of public 
authorities onto private agents; however in X and Y v Netherlands the Court 
observed that Article 8 obligations ‘may require the adoption of measures even in 
the sphere of relations between individuals’.*? In other words, the state may be 
under a positive obligation to provide legal protection for the individual against the 
actions of other private bodies. 

However, Strasbourg has pursued this notion cautiously, finding that, in 
determining whether Article 8 is even prima facie engaged in such a context, 
‘regard must be had to the fair balance that has to be struck between the general 
interest of the community and the interests of the individual’.4° The gathering and 
subsequent publication of personal information by the press does not therefore 
automatically engage Article 8, as if carried out by a public authority. 
Nevertheless, the strength of the jurisprudence on interferences with personal 
information by public authorities indicates that the interest in being free from such 
intrusion 1s one which, in general terms, does fall within the ambit of Article 8. As 
a leading text in the area puts it, echoing a strongly-worded Resolution of the 
Council of Europe: ‘the obligation of the state to respect private life by controlling 
the activities of its agents [in collecting personal information] ought to extend also 
to similar operations by private persons such as ... newspapers’ .*! 


32 Interferences must be ‘necessary in a democratic society’ for a number of specified purposes 
including protection of the rights of others, prevention of crime and protection of public health. 

33 See eg Leander v Sweden (1987) 9 EHRR 433; McVeigh, O’Neill and Evans v United Kingdom 
(1981) 45 EHRR 71; Murray and Others v United Kingdom (1995) EHRR 193. 

34 Z v Finland (1997) 25 EHRR 371. 

35 Lustig-Prean v United Kingdom (2000) 29 EHRR 493. 

36 Feldman, ‘Information and Privacy’, conference paper, Cambridge Centre for Public Law, Freedom 
of Expression and Freedom of Information, 19-20 February 2000. 

37 Kopp v Switzerland [1998] HRCD 6 (356), para 72. 

38 The press will be regarded as data controllers under the Data Protection Act 1998 (s1(1) though 
conditionally exempted from its key protective provisions: see below, n 66. 

39 (1985) 8 EHRR 235. 

40 Cossey v UK A 184, para 37 (1990) 

41 Hams, O’Boyle and Warbrick, Law of the European Convention on Human Rights (London: 
Butterworths, 1995) 310. Resolution 428 (1970) of the Council of Europe states that the right to 
privacy under Article 8 should extend to ‘interference by private persons including the mass media.’ 
Such resolutions may be taken into account by the ECtHR as a source of ‘soft law’: A. Clapham, 
Human Rights ın the Private Sphere (Oxford. Clarendon, 1993), 102-103. 
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The case law directly on point is meagre, with no directly relevant successful 
applications. However, to understand why Strasbourg has proceeded so cautiously 
here, one must appreciate the particular significance of the margin of appreciation 
doctrine? in this context. The essence of the doctrine is that in assessing 
compliance with the Convention, the Court will afford states a certain latitude, 
principally in deciding what kinds of interferences with Convention rights are 
necessary in a democratic society. A wider or narrower margin may be afforded, 
depending upon the Court’s assessment of how intensive a review of a state’s 
actions is appropriate in the particular context. Three principal factors influence 
Strasbourg in conceding a wide margin of appreciation: first, where a complainant 
seeks to lay a positive obligation on the state; second, where the harm complained 
of flows from the action of a private party, rather than the state itself; third, where 
there is a potential conflict with another Convention right. Where these factors 
arise contiguously — at least the first two necessarily arise in privacy cases against 
the press — an especially wide margin will be allowed. This tends to be associated 
with the delivery of rather unsatisfactory and potentially misleading judgements, as 
in the key decisions* in this area. 

Winer v UK“ exemplifies these tendencies. In a well known decision, the 
Commission declared inadmissible the complaint of an applicant who, having sued 
in defamation in respect of disclosures* concerning his private life in a book, 
argued that his lack of a remedy in respect of the truthful ones violated Article 8. 
The judgement stated briefly that no positive obligation to provide further remedies 
in respect of the truthful statements should be imposed, bearing in mind the 
limitation of the Convention right to freedom of expression which such remedies 
would entail; in other words, applying a wide margin of appreciation, the 
Commission could view defamation as a sufficient remedy. While this decision 
unsatisfactorily failed properly to distinguish privacy interests from reputation, it 
clearly left open the possibility of imposing an obligation on the state to provide a 
remedy for invasion of private life in an instance in which exclusively truthful 
publicity was given to private matters and no national remedy was available at all, 
an action in defamation being impossible.* This possibility was recently affirmed 
in Barclay v United Kingdom,*’ in which the Court accepted that a lack of a 
remedy in respect of the filming of a private home by reporters could constitute a 
breach of Article 8, although on the facts no invasion of private life had occurred.*® 
There is thus no bar in principle to the application of the Court’s general approach 
to interferences with personal information to the actions of private bodies.*° 


42 For discussion see Harris et al n 4] above, 12-15 and Van Dijk and Van Hoof, Theory and Practice of 
the European Convention on Human Rights (London: Kluwer, 3rd ed, 1998) 87-95 

43 All three were present in Spencer v UK, (n 17 above), N v Portugal, no. 20683/92 (1995); Winer v UK 
48 IR 154 (1986) Stewart-Brady v UK, no. 36908/97 (1998); however, the third was influential only 
in these last two decisions 

44 bid. 

45 He had settled a defamation case ın respect of some of the statements made. 

46 See also N v Portugal (n 43 above) where the convictions of a publisher for defamation and invasion 
of privacy were found to disclose no arguable breach of Article 10, the Commission finding the 
sanction necessary for the protection of the nghts of others, one of which was clearly the nght to 
protection from invasion of privacy by other private individuals. 

47 (1999) no. 35712/97 (admissibility only). 

48 Reporters filmed the island of Brecqhou, owned by the Barclay brothers They had no home there, and 
were not present when the filming occurred. 

49 The very brief admissibility decision in Stewart-Brady v UK (n 43 above) does not indicate the 
contrary. The notorious murderer was photographed non-consensually by a journalist outside the 
mental hospital at which he was detained. His complaints to the PCC and to national courts on judicial 
review were dismissed on the basis that publication of the photograph was justified in the public 
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The most important decision for our purposes is Earl Spencer v United 
Kingdom. The Commission dismissed as inadmissible the Spencers’ claim that 
the UK had failed to protect them from invasions of privacy by the press on the 
basis that they had failed to exhaust domestic remedies, namely breach of 
confidence. This judgement accepted that an interference with the right to respect 
for privacy had arguably occurred, and required a remedy, but that the doctrine of 
confidence would have provided one and should have been used. Had the 
Commission considered that the pleaded facts disclosed no arguable breach of 
Article 8, it would simply have so held and would not have instead decided the 
case on non-exhaustion of domestic remedies. It appears therefore to follow that 
Spencer, far from suggesting that Article 8 does not require the UK to develop a 
privacy law, was decided on the assumption that it already has one, albeit at a 
relatively early stage of development. As Harris et al put it in relation to the 
efficacy of domestic remedies for exhaustion purposes: ‘in common law system it 
[is] incumbent on an aggrieved individual to allow the domestic courts the 
opportunity to develop existing rights by way of interpretation’ .°! 

Individual decisions are not the only matters of relevance here, however. As the 
House of Lords recently stressed: ‘in the national courts also the Convention 
should be seen as an expression of fundamental principles rather than as a set of 
mere rules.’°? Strasbourg has found that the purpose of the Convention is to 
‘promote the ideals and values of a democratic society, 5 and to provide ‘rights 
that are practical and effective’ rather than ‘rights that are theoretical or illusory’ .54 
The Convention must be given an ‘evolutive interpretation’°> which takes account 
of current standards in European countries,’ in which legal protection for privacy 
is the norm.?’ It has been remarked that: ‘The Court has not perceived the rights in 
Article 8 in wholly negative terms — the right to be left alone. Instead it has 
acknowledged that states must ensure ... the effective enjoyment of liberty’.58 As 
suggested earlier, effective enjoyment of liberty cannot occur when persons are 
constantly afraid of betraying information to the media, and forced to order their 
choices in life as a consequence,’ and it would appear to be a hallmark of a 
democratic society that it seeks to protect a person from such curtailment of 
liberty. Moreover it is hard to see how a complete absence of legal protection for 
privacy against the media could constitute that ‘fair balance’ of individual and 
societal interests which Article 8 requires.°®! 


interest and was ın any event, unobjectionable The Commission simply noted that Article 8 could 
apply in such situations but then adverted to the above facts and dismissed the application. 

50 n 17 above: a number of (truthful) stories had appeared in the press relating to the bulimia and mental 
health problems of Countess Spencer, including photographs taken of her in the grounds of a private 
health clinic. 

51 Harris, O’Boyle and Warbrick, n 41 above, 611. 

52 R v DPP ex parte Kebilene [1999] 3 WLR 972. 

53 Kjeldsen v Denmark (1976) 1 EHRR 711, 731; Soctalist Party v Turkey (1998) no. 20/1997/804/1007. 

54 Airey v Ireland (1979) 2 EHRR 305, 314. 

55 Johnstone v Ireland A 112 para 53 (1986). 

56 Tyrer v UK A 26 para 31 (1978). 

57 Developed privacy laws exist in leading European countries such as Germany, France, Italy, Denmark 
and the Netherlands: see (on German law), B. Markesenis and N. Nolte, ‘Some Comparative 
Reflections on the Right of Privacy of Public Figures in Public Places’, in Birks, n 17 above; in 
relation to Germany, France and Italy see chapters 2—4 of Markesenis, n 13 above; Calcutt (n 8 above, 
paras 5 22—5.28) discusses privacy protection in Denmark and the Netherlands. 

58 Harris, O’Boyle and Warbrick, n 41 above, 303 

59 See text to notes 28 and 29 and Feldman, n 17 above, 41—42. 

60 The nght to privacy appears in Article 12 of the Universal Declaration of Human Rights, and Article 
17 of the International Covenant on Civil and Political Rights. 

61 n 40 above and associated text. 
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Such principles have arguably received inadequate attention in this context, 
Barclay is a recent case and the significance of Spencer has not yet been widely 
recognised.® In the result, a number of commentators have concluded that current 
Article 8 jurisprudence cannot be said to require the courts to develop the common 
law so as to provide a remedy for non-consensual use of true but personal 
information. One commentator bluntly concludes: ‘Strasbourg case law ... does 
not require a specific remedy between private individuals’; another comments: 
‘The still unanswered question is whether Article 8 also requires a member state to 
provide a right of action against intrusions into private life by private persons’. 
Our contention is that this question is not unanswered: the cases discussed above 
quite strongly imply that it should be answered in the affirmative. 


The ‘horizontal effect’ of Article 8 under the HRA 


It seems reasonably clear that the Human Rights Act will not enable plaintiffs to 
sue private media bodies directly for ‘breach’ of Article 8, principally because 
section 6 of the Act makes the Convention rights binding only upon ‘public 
authorities’. However, since the courts, as ‘public authorities’ themselves,© will 
have a duty not to act incompatibly with the Convention rights, this will create 
some role for the rights even in common law litigation between private parties,© 
thus giving rise to a form of ‘horizontal effect’. The consensus view is that this will 
not require the courts to create new causes of action in such Litigation;®” with one 
notable exception, commentators have agreed that the section 6 duty to act 
compatibly with Convention rights will bite only upon the courts’ adjudication of 
existing common law causes of action. 

What precisely section 6(1) will require of the courts in such common law 
adjudication is a complex issue® which cannot be exhaustively canvassed here. 
While Hunt has argued that the courts will have an absolute duty to render all 
private common law compatible with the Convention rights,’ others have 


62 P. Carey, Media Law (London: Sweet and Maxwell, 2nd ed, 1999) 79-81 makes no mention of the 
decision when discussing Article 8; Leigh in an article dealing with horizontality, the HRA and 
privacy, cites Winer, but not Spencer (n 12 above, 86). Current editions of the leading works on the 
Convention — Harris et al (n 41 above) and Van Dijk and Van Hoof (n 42 above) — were written 
before the decision in Spencer; the latter has no discussion at all of the application of Article 8 to the 
press (ibid, 489-504) The decision is discussed by Singh, Wnght and Grosz and Braithwaite, (all n 
13 above) 

63 Leigh, n 12 above. 

64 A. Nicol, ‘Media Freedom after the Human Rights Act 1998’, n 5 above; see also S. Naismith, 
‘Photographs, Privacy and Freedom of Expression’ (1996) 2 EHRLR 150, 156. 

65 s 6(3)(a). 

66 per s 3(1) HRA, all statutes will also have to be interpreted ‘so far as possible’ in accordance with 
Convention rights. The Data Protection Act 1998 will create a number of important rights 1n relation 
to the processing of personal data, some of which will apply to the press (n 38 above) However, 
interim injunctions available under s 10 in effect cannot be granted against the press ((s 32(4)). 
Moreover, per s 32(1) & (2), the key protective provisions do not apply to journalistic activity at all if 
the data controller reasonably believes that publication 1s in the public interest and compliance with 
the protective principles is incompatible with his activities. 

67 This is based on clear Pepper v Hart statements to this effect: HL Deb vol 583 col 784 24 November 
1997 and ibid vol 585 col 841 5 February 1998; HC Deb vol 314 col 406 17 June 1998, see G. 
Phillipson, “Fhe Human Rights Act, ‘Honzontal Effect’ and the Common Law: a Bang or a 
Whimper”’ (1999) 62 MLR 824, 826-828; M. Hunt, ‘The Horizontal Effect of the Human Rights Act’ 
[1998] PL 423, 442; Buxton LJ, ‘The Human Rights Act and Private Law’ (2000) 116 LOR 48; 
Markesenis, n 12 above, 72-73; Leigh, n 12 above, 84-85; Singh, n 13 above. 

68 H.W.R. Wade, ‘Horizons of Horizontality’ (2000) 116 LQR 217. 

69 See n 67 above 

70 Hunt, n 67 above, 439-443. 
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perceived a much more limited duty,”! or none at all.” This article will adopt the 
position, expounded in full previously in this journal,” that the courts will not be 
placed under the absolute duty Hunt argues for, but rather that they will be obliged, 
when interpreting and applying existing common law actions to have regard to 
relevant Convention rights as legal principles or values, having a variable weight 
depending on the context.” 

However, in the area of privacy with which we are concerned, the distinction 
between this position and Hunt’s may well turn out to be of little practical 
significance. The difference between the two models would be of most practical 
importance when a clear imperative from the Convention clashed with a well 
defined pre-existing common law rule or principle. In such circumstances, a judge 
accepting Hunt’s absolute duty would be bound to override the common law, 
whereas under the weaker model, the Convention would provide only a reason for 
so doing. Such a direct clash, however, is most unlikely to occur in this area 
because of the currently very fluid and flexible boundaries of the doctrine of 
confidence on the one hand and on the other, the relative indeterminacy and 
paucity of the relevant Strasbourg jurisprudence, which as seen above yields 
general principles and guidance, rather than clear-cut rules, which might have 
directly conflicted with the common law. Moreover, there are strong arguments of 
principle which may persuade a judge treating the Convention rights only as 
relevant principles nevertheless to afford them an especially high weight when 
dealing with invasions of privacy by the media,” thus minimising the difference 
between the stronger and weaker models of horizontal effect discussed. The power 
of the media to invade privacy is at least equal to that of the state, rendering the 
drawing of a sharp, formalistic distinction, whereby rights are upheld against the 
state but not the private actor, unjustified at the level of principle. Moreover, 
whereas in certain instances in the private sphere a plaintiff might have freely 
agreed to a diminution of his rights by another, weakening or negating his claim 
subsequently to rely upon them,’ the invasion of individual rights by the media is 
generally as involuntary as if perpetrated by the state. 


Judicial responses to Strasbourg jurisprudence 


Under the HRA, then, Article 8 should figure as a relevant, weighty principle when 
considering privacy complaints within the common law. A crucial factor, though, 
will be the response of domestic courts to the Strasbourg jurisprudence on that 


71 Leigh, n 12 above, 82-83; Feldman, “The Human Rights Act 1998 and constitutional principles’ 
(1999) 19 LS 165, 201. 

72 Buxton LJ ( n 67 above) argues that the HRA will have no effect on private common law, not even as 
a set of values, since the Convention nghts ‘remain, stubbornly, values whose content lives ın public 
law.’ (ibid 59). 

73 Phillipson, n 67 above. 

74 ibid 843-844. The views of Buxton LJ cannot, with respect, be reconciled with the Strasbourg 
jurisprudence outlined above, nor with the approach of the House of Lords in Reynolds v Times 
Newspapers [1999] 4 All ER 609 where, in deciding a private defamation action, their Lordships 
regarded the Convention as of great importance (see esp 621—622, 628, 635) an approach in line with 
Strasbourg jurisprudence, eg Tolstoy Miloslavsky v UK (1995) 20 EHRR 442; Bladet Tromso v 
Norway (1999) 29 EHRR 125. 

75 For the full argument, see Phillipson. n 67 above, 846-847. 

76 eg where a schoolteacher accepted a job at a private Catholic school on the basis that s/he would not 
publicly deny any of the fundamental doctrines of the Catholic church. Strasbourg has accepted such 

ments as a legitimate ground for curtailing Convention nghts: see Rommelganger v Germany 
(1980) 62 D&R 151; Ahmed v UK (1982) 4 EHRR 125; Stedman v UK (1997) 23 EHRR CD 128. 
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Article examined above, since it is that case-law, rather than Article 8 itself, which 
articulates the need for protection against media intrusion. The courts must take 
relevant Strasbourg jurisprudence into account when considering any issue under 
the Convention;” they are not bound by it, and so could in theory depart from it. 
However, it would seem safe to predict that they will wish to provide at least as 
much protection for Convention rights as has Strasbourg, since to do otherwise, 
‘would defeat one of the main purposes of the [HRA] and lead to a flood of 
applications to Strasbourg’.’8 

However, merely attempting to reach the same decisions as Strasbourg would 
involve in effect applying the margin of appreciation in domestic law. As 
commentators have agreed,’? and as the House of Lords recently stressed,®° this 
would be wholly inappropriate. But a further step is required: in applying 
Strasbourg jurisprudence to domestic law, judges should attempt to disregard those 
aspects of the judgments which were attributable to the doctrine, difficult though 
this task will be.8! Judges inclined to adopt a minimalist approach to the domestic 
application of the Convention®* might not take this further step. Alternatively, it 
might merely be overlooked, so that while pronouncing the margin of appreciation 
doctrine inapplicable, judges in practice simply rely on the outcomes of decisions 
at Strasbourg, without adverting to the influence of the doctrine on those outcomes, 
the approach arguably taken in the recent House of Lords decision in Kebilene,®5 
and the earlier case of Khan.8* If this approach were taken to the application of 
Winer and Spencer to domestic law it might well lead to the mistaken and 
simplistic assumption that the failure of both applications reflected the lack of a 
requirement under Article 8 to provide a remedy for non-consensual disclosures of 
true but personal information. 

Even if this approach is avoided, and the margin of appreciation doctrine fully 
dis-applied, the courts might be urged to replace it with a domestic version, taking 
a restrictive approach to the protection of Convention rights, in deference to the 
opinion of a democratic decision-maker acting within his or her discretion or ‘area 
of judgment,’® in this case Parliament’s decision not to enact a law of privacy. 
Such an approach would seem to be quite clearly misplaced in this area: it is 
evident that the sponsors of the HRA, and parliament in passing it, specifically 
contemplated that the Act would facilitate the creative development of the 
common law to protect privacy. During the Bull’s debate, the Lord Chancellor 
emphasised the freedom of the courts ‘to develop the common law in their own 
independent ... sphere’, remarked that the judges were ‘pen-poised’ to develop a 


77 HRA 8 2(1). 

78 Feldman, n 71 above, 193. 

79 Laws LJ, “The Limitations of Human Rights’ [1999] PL 254, 258; Feldman, n 71 above, 192; D. 
Pannick, ‘Principles of interpretation of Convention mghts under the Human Rights Act and the 
discretionary area of judgement’ [1998] PL 545; M. Hunt, R. Singh, M. Demetrion, ‘Is there a Role 
for the “Margin of Appreciation” in National Law after the Human Rights Act?’ (1999) 1 EHRLR, 
15; H Fenwick, ‘The Right to Protest, the Human Rights Act and the Margin of Appreciation’ (1999) 
62 MLR 491, 497 et seq. 

80 R v DPP ex parte Kebilene and ors, n 52 above, 1043 per Lord Hope: ‘[the doctrine] is not available 
to the national courts’. 

81 Phillipson, n 67 above, 845-846. 

82 eg Buxton LJ, who believes the Convention should have no place in private law proceedings (n 67 
above). 

83 n 52 above. 

84 n 3 above 

85 ex p Kebilene, n 52 above, 1043, per Lord Hope; D. Pannick, n 79 above, 549-551; Singh et al, n 79 
above. 
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common law right to privacy, and contended that ‘it will be a better law if... 
developed ... after incorporation because [the judges] will have regard to Articles 
8 and 10 [of the Convention]’.86 The introduction of section 12 of the Act, 
strengthening press freedom, was clearly premised on the understanding that the 
Act would probably drive forward the development of common law causes of 
action protecting privacy against the press. 

It might also be suggested that the judiciary should defer to the role of the Press 
Complaints Commission in this area;8’ its power to adjudicate upon complaints 
alleging violations of its privacy code (see below) arguably constitutes some 
‘respect’ for private life. However the activities of the PCC cannot be equated with 
legal protection for Convention rights. The Commission considered the PCC in 
Spencer, but made no suggestion that it could satisfy the requirements of Article 8. 
Rather, it pointedly remarked: ‘the PCC has no legal power to prevent publication 
... enforce its rulings or grant any legal remedy ... in favour of the victim.’ 

Since there are therefore no real grounds for deference to the judgment of 
another body in this context, an activist approach to the application of the Article 8 
jurisprudence discussed, leading to positive development of the doctrine of 
confidence, would seem to be justified. 


The ‘Fit’ between Privacy and the New Model of Confidence 
under the HRA 


Recent developments in the doctrine of confidence 


The House of Lords in A-G v Guardian Newspapers (No. 2)88 found that the 
decision in Coco v A N Clark (Engineers) Limited ®° conveniently summarised the 
three key elements of the law of confidence: ‘First, the information itself ... must 
have the necessary quality of confidence about it.9° Secondly, that information 
must have been imparted in circumstances importing an obligation of confidence.’ 
The third requirement identified was ‘unauthorised use of [the] information to the 
detriment of the [confider]’; however, subsequent case law suggests either that 
unwanted revelation of private facts per se may constitute detriment for the 
purposes of the law of confidence,?! or, alternatively that detriment might not 
always be necessary.?* Where these elements are made out, publication will still be 
lawful if justified as in the ‘public interest’ .?3 

It is in the second element that the most radical development in the action has 
occurred. Under the traditional model of confidence, one of two ingredients had to 
be satisfied for an obligation of confidentiality to arise. The first was that, at least 
in cases involving personal, as opposed to commercial information, there had to be 
some identifiable, pre-existing, intimate or necessarily confidential relationship 


86 HL Deb vol 583 col 784 24 November 1997. 

87 see Phillipson, n 67 above, n 88 and Wright, n 13 above, 37-138. 

88 n 7 above. 

89 [1969] RPC 41, 47. 

90 This element 1s considered below; see also H. Fenwick and G Phillipson, ‘Confidence and Privacy: a 
Re-examination’ (1996) 55 CLJ 447, 449-450. 

91 A-G v Guardian n 7 above, 265, per Lord Keith. 

92 bid Lord Goff explicitly left the point open (281-282); Lord Griffiths thought detriment was 
required (270). In X v Y [1988] 2 All ER 650, 651 and 657 it was held per curiam that actual or 
possible detriment was not a requirement. The recent Source Informatics case (n 8 above), left the 
point open. 

93 The public interest defence is considered below. 
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between confider and confidant, such as a professional relationship of trust, or a 
marriage,’ from which the obligation of confidence could be inferred. However, 
since Stephens v Avery,” it appears that the existence of such a relationship is ‘not 
[now] the determining factor.’”’ Instead, confidentiality will be enforced simply on 
the ground that the information was received ‘on the basis that it is confidential’, 
since to allow such a recipient to reveal the information would be 
‘unconscionable’, an approach confirmed in a number of successful actions where 
there had been no prior relationship between the parties.” 

The alternative ingredient traditionally required for a duty of confidence to arise 
was an agreement of confidentiality; either express,?? or implied — that is, 
unspoken, but mutually assumed between the parties. This requirement appeared to 
limit the applicability of the action to only those specific instances in which 
information was voluntarily communicated in confidence. It seemingly could not 
cover the paradigm case of invasion of privacy, where reporters surreptitiously 
took photographs or recorded private conversations with a view to publication, 
because in such cases there is no possibility of agreement between the parties 
(express or implied), or promise of confidentiality: it would be absurd to say that 
the defendant journalist had ‘agree[d] to treat the information as confidential’ 1% 
when his purpose is to publish it to the world, while the plaintiff ‘confider’ is 
unaware that any communication is taking place at all. However, as a result of a 
number of successful actions involving surreptitious takings of information,!®! any 
requirement for an identifiable ‘communication’ between plaintiff and defendant 
seems to have disappeared, a development also supported by dicta in the House of 
Lords.!°2 This has been possible because the requirement of an ‘implied 
agreement’ of confidentiality has been radically reinterpreted: it is now implied 
into the dealings between the parties, not on the basis of a mutual, though unspoken 
agreement on the matter, but on the basis that the reasonable man in the position of 
the defendant would have assumed such an obligation.!°3 This bold development, a 
clear departure from the views of the Law Commission,!™ has radically extended 
the potential scope of the confidence action. It may now cover cases where 
obviously personal information is surreptitiously obtained by the media and then 


94 W v Edgell [1990] Ch 59 (doctor-patient); X v Y (n 92 above); Attorney General v Guardian 
Newspapers [1987] 1 WLR 1248 (both employer-employee). 

95 Duchess of Argyll v Duke of Argyll, n 15 above. 

96 n 7 above: the relationship between the parties was one of friendship only. 

97 ibid 482, per Browne-Wiulkinson, VC. 

98 Francome v Mirror Group Newspapers, n 7 above (information obtained by means of a telephone 
tap); Shelley Films v Rex Features Limited [1994] EMLR 134 and Creation Records Ltd v News 
Groups Newspapers Ltd [1997] EMLR 444 (photographs taken surreptitiously on film/design sets); 
Hellewell v Chief Constable of Derbyshire, n 7 above (‘mugshot’ of the plaintiff taken by police and 
later passed to shopkeepers: duty of confidence imposed but overridden in public interest) 

99 Law Commussion, n 2 above, para 6.11. 

100 The requirement the Law Commission thought necessary (ibid). 

101 Shelley Films (n 98 above); Creation Records (n 98 above); HRH Princess of Wales v MGN 
Newspapers Limited and Ors ((1993) Unreported (photographs of the plaintiff ın a private gymnasium 
taken by hidden camera published by a newspaper); Francome (n 7 above); Lam v Koo and Chiu 
[1992] Civil Transcript No 116, CA, HK (medical researcher accidentally or surreptitiously obtained a 
confidential research document produced by the plaintiff). 

102 A-G v Guardian, n 7 above where, at 281, Lord Goff considered obiter that confidentiality would be 
imposed ın instances where, eg ‘an obviously confidential document’ is accidentally dropped in a 
public place ‘and picked up by a passer-by’. 

103 The reasonable man test was expressly used as the test for umposing the duty of confidence in 
Creation Records, n 98 above. 

104 ‘It would . . extend the [doctrine] too far to cover situations where the potential defendant has not 
expressly or by unference accepted an obligation of confidence’ (n 2 above, para 6.11). 
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published without consent, since in such cases it would be open to the court to find 
that the reasonable man would have assumed an obligation of confidence. 

When used in this way, the central interest served by protecting confidences thus 
becomes simply preventing private or personal information entering the public 
domain without the plaintiff's consent. While still termed ‘breach of confidence’ 1% 
therefore, the action becomes almost indistinguishable from a ‘pure’ privacy 
tort.!% The Law Commission explained the difference between privacy and 
confidentiality by saying that the former ‘arises from the nature of the information 
itself: [a privacy tort] would be based on the principle that certain kinds of 
information are categorised as private and for that reason alone ought not to be 
disclosed’ .'°7 The ‘new’ model of confidence outlined above allows a duty of 
confidentiality to be imposed solely on the basis of such factors,!°8 since the 
private nature of the information itself could cause the reasonable man to realise 
that he should not disclose what he has learnt. The manner in which the 
information was acquired will sometimes also be relevant: if the defendant has had 
to intrude on the plaintiff in some way in order to gather the information, that 
would be evidence to the reasonable man that the plaintiff regarded what he was 
doing as private. !0 

In many cases of course, the press obtain information about individuals not 
through surreptitious means, but from interviewing friends and acquaintances of 
the plaintiff in whom he or she has confided.!!° In these cases also, an obligation of 
confidence may be imposed upon the newspaper on the orthodox basis that they 
knew or ought to have known that they had received the fruits of a broken 
confidence.!!! Alternatively, under the ‘new’ model of the doctrine, the obligation 
could be imposed upon the newspapers directly, on the ground that the reasonable 
man would have realised that the information received should be kept confidential, 
due its clearly private character. !!2 


105 See Laws J in Hellewell (n 7 above, 807): ‘If someone with a telephoto lens were to take [an 
unauthorised] picture of another engaged ın some private act, the . disclosure of the photograph 
would ... amount to a breach of confidence. In such a case the law would protect what might 
reasonably be called a right of privacy, although the name accorded to the cause of action would be 
breach of confidence.’ 

106 Confidence cannot directly cover cases of ‘pure’ intrusion where no information 1s gained or where 
information is gathered but never used (the Protection from Harassment Act 1997 might apply in 
cases of persistent intrusion). However, an injunction could prevent a reporter from passing any 
information gamed to anyone else, and from processing and storing the information in the 
newspaper's archives (activities which might also engage the Data Protection Act 1998 (n 66 above)). 
Moreover, the availability of a confidence action against the publication of private information 
obtained surreptitiously might deter the gathering of it: obtaining the information would seem 
pointless if lawful publication was not possible. 

107 n 2 above, para 2.3. (emphasis added). 

108 Information has the ‘quality of confidence’ about it (the first element of confidence) if it is not mere 
trivia and not already in the public domain. 

109 In A-G v Guardian, Lord Goff stated that the courts should take account of ‘all the circumstances, 
including the manner in which the information was acquired.’ (n 7 above, 283). 

110 Michael Barrymore v News Group Newspapers Ltd ({1997] FSR 600 (a fnend with whom Barrymore 
allegedly had a homosexual affair passed the details to a newspaper); Stephens v Avery (n 7 above). 

111 See Attorney General v Guardian Newspapers n 94 above, esp 1265, and the Law Commission report, 
n 2 above, para 4.11. 

112 The successful use of either route would refute the view of the Law Commission (ibid para 5.9) that 
the doctrine can give no remedy to the ‘owner’ of personal information where the promise of 
confidentiality is given to another; see also the doubts of Wacks on this point: Privacy and Press 
Freedom (London. Blackstones, 1995) 56 
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The utility of Article 8 and the HRA 


What, then, will be the role played by the Convention in the future development of 
confidence, given that the judges already apparently have to hand a serviceable 
tool with which to tackle invasions of privacy? It is suggested that it will perform 
two linked functions. First, given the somewhat inchoate nature of the new model 
of confidence, Article 8, together with Article 10 and section 12 HRA, will provide 
an organising principle around which the uncertainties inherent in the action, 
particularly the conflict between the demands of privacy and press freedom, may 
be resolved, a matter addressed later in this article. Second, Article 8 will provide 
the normative impetus for the consolidation of the developments outlined above. 
Some such consolidation is clearly needed: while confidence now has the potential 
to be applied in the archetypal privacy cases, the developments outlined above 
have as yet a relatively slight and insecure grounding in authority. There are 
comparatively few cases involving personal, as opposed to commercial 
information; moreover, in those which do deal with personal information, the 
authors are aware of only one decision, at the interlocutory stage,!!’ where the 
obligation of confidence has been imposed without there having been being an 
express or implied promise of confidentiality!!* or where there has not at least been 
a pre-existing relationship between plaintiff and defendant.!!> All but one of the 
cases!!6 involving surreptitious takings of information (where there was no pre- 
existing relationship or agreement of confidentiality) have occurred in the 
commercial or professional context. It has been argued that in such cases the 
courts are protecting the plaintiffs’ rights to the fruits of their labour;!!” conversely, 
it is said that the basis of intervention in personal information cases has historically 
been to protect the integrity of socially important relationships, such as marriage. It 
is argued therefore that when personal information is revealed in circumstances 
where there is no such relationship, there is no clear social need to protect 
confidentiality!!8 and in the absence of such need, the judges should not use the 
law to enforce ‘free-standing’ moral convictions,!!? such as a belief that privacy 
should be respected. Moreover, Lord Bingham has said of the claim!?° that 
confidence could have been used in the manner discussed above to remedy the 
violation of privacy which occurred in the notorious case of Kaye v Robertson,'*} 
that such use would have done ‘impermissible violence to the principles upon 
which that cause of action is founded’ .122 

Thus, were it not for the advent of the HRA, a conservative appellate court, 
determined to restore the action to the founding principles which Lord Bingham 
invokes, might have reasoned that the use of confidence suggested had little 


113 Francome, n 7 above. 

114 As in Stephens v Avery and HRH Princess of Wales. 

115 In Duchess of Argyll there was a prior relationship of husband and wife, in HRH Princess of Wales, a 
commercial relationship, and ın Michael Barrymore (n 110 above), a close friendship and sexual 
relationship (and a written agreement of confidentiality). 

116 Francome 1s the exception. 

117 Wilson, ‘Confidence, Privacy and Press Freedom A Study in Judicial Activism’ (1990) 53 MLR 43, 
49, 

118 This view does not take account of Feldman’s argument for the strong social function of privacy 
interests. n 28 above, 51-53 and n 17 above, 16—28 

119 Wilson, n 117 above, 54—55. 

120 See Fenwick and Phillipson, n 90 above. 

121 n 1 above: reporters tricked their way mto a hospital room, took and subsequently published 
photographs of the incapacitated Gordon Kaye. 

122 Bingham LJ, ‘Should there be a law to protect rights of personal privacy?’ (1996) 5 EHRLR 450, 
457. 
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support in authority, lacked underpinning in legal principle and therefore would 
amount to an illegitimate distortion of the law.!% Once the Act is in force, 
however, the right to respect for privacy declared by Article 8 and the associated 
Strasbourg jurisprudence, will, as argued above, become relevant as important 
legal principles, which will legitimately inform the direction of the common law. 
Somewhat ironically, section 12 HRA! introduced after media lobbying to 
counterbalance the possible effects of Article 8, may also encourage the courts to 
provide remedies against intrusive journalists. Section 12 will specifically require 
courts to have regard to, inter alia, the Code of Practice of the Press Complaints 
Commission,'* clause 3 of which provides that ‘Everyone is entitled to respect for 
his or her family life, health, home and correspondence’ and that publications 
intruding into private life without consent must be justified. The Code specifically 
proscribes taking photographs using long-range telephoto lenses on private 
property, harassment, and the use of listening devices, subject to a public interest 
defence. !26 

In short, the consolidation of the developments described above, far from being 
an illegitimate exercise in judicial activism, will be underpinned by legal principle 
and justified by the need identified at Strasbourg to answer to the requirements of 
Article 8 in this area through the common law. 


‘Personal’ information and ‘unauthorised use’ 


What kinds of personal information then may be protected by the law of 
confidence? The case-law indicates only that, to be protected, information must 
have ‘the necessary quality of confidence’ about it. Since most of the cases have 
concerned commercial information, the courts have not yet evolved any workable 
tests to decide what kinds of personal information would have this quality, save for 
the requirement that the information must not be ‘in the public domain’ — a 
negative requirement considered below — and that it must not be mere trivia. !27 
The US ‘private facts’ tort requires that, ‘the matter made public must be one 
which would be offensive and objectionable to a reasonable man of ordinary 
sensibilities’.'78 However, if, as we have argued, protection for informational 
autonomy provides the theoretical underpinning of the action to protect privacy, 
objective notions of offensiveness should not be the essential issue, since it is a 
persons’ ability to apply their own standards of openness which should — within 


123 Su Brian Neul (n 13 above, 10) comments that the dicta of Laws J in Hellewell as to the use of 
confidence as a privacy remedy (n 105 above) ‘have not found subsequent judicial support’. 

124 s12 applies whenever the court 1s considering granting any relief which would affect the Convention 
right to freedom of expression: s12(1). 

125 s12(4)(b) refers to ‘any relevant privacy code’ The latest version was ratified by the PCC on 26 
November 1997 

126 The Code’s non-exhaustive definition states only that this includes ‘detecting or exposing crime or 
serious misdemeanour, protecting public health and safety and preventing the public from being 
misled by some statement or action of an individual or organisation.’ 

127 Stephens v Avery and Michael Barrymore indicate that information relating to sexual life can merit 
protection, an approach in harmony with Strasbourg case-law (n 35 and 36 above) and the Data 
Protection Act, under which such information is classified as ‘sensitive personal data’, thus 
attracting a higher level of safeguards than normal data (Data Protection Principle 1 (b) (Sched 1 
and Sched 3). 

128 D. Prosser, ‘Privacy’ (1960) 48 California Law Review 383, 396 Restatement (Second) of the Law of 
Torts, 625D: ‘One who gives publicity to a matter concerning the private life of another 1s subject to 
liability to the other ... if the matter publicised is of a kind that (a) would be highly offensive to a 
reasonable person and (b) is not of legitimate concern to the public.’ 
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limits — be protected.!2° Parent’s proposed definition of personal information — 
‘information about a person which most individuals in a given time do not want 
widely known [or which] though not generally considered personal, a particular 
person feels acutely sensitive about’!3° — is preferable since it removes the 
unsatisfactory ‘objective offensiveness’ requirement of the US tort which has 
resulted in a failure to give redress in some cases where enormous distress was 
caused but where this requirement was deemed to be unfulfilled.13! To prevent 
frivolous claims, and introduce an element of predictability into the test, the 
present requirement that the information should not be trivial could be developed 
into a requirement of reasonable foreseeability that publication of the information 
concerned would cause substantial distress to the individual concerned. 

A particular problem arises where the event to which the information relates 
took place in a public or semi-public environment and it is consequently argued 
that the information cannot be seen as ‘personal’ or ‘private’. Two basic 
approaches to this problem and other variants of it concerning the borderline of the 
public/private divide may be discerned.!4? The first is the straightforward approach 
adopted by the US courts, which holds, with apparent logic, that what takes place 
in ‘public’ cannot by definition be ‘private’. As Prosser puts it: “The decisions 
indicate that anything visible in a public place may be [given publicity], since this 
amounts to no more than giving publicity to what is already public and what any 
one present would be free to see’.!53 The advantages of this approach in terms of 
legal certainty and predictability are apparent; however, it relies, as a number of 
writers have argued, on a simplistic and misleading attitude whereby privacy is 
treated as an all or nothing concept, rather than as a matter of degree.!34 Our 
everyday lives are in reality a constant trade-off between human interaction and 
social life on the one hand, and the maintenance of a reasonable degree — not an 
absolute state — of privacy on the other. The better approach is therefore more 
nuanced and recognises that a degree of privacy may be retained in a semi-public 
environment, such as a restaurant,!35 or gymnasium.!36 

Strasbourg jurisprudence offers very little specific guidance on this matter, 
though it does not appear to require the narrow US approach.!37 More instructive is 
a recent decision of the German Supreme Court!38 which provides a useful contrast 


129 See above, text following n 27. 

130 Parent, n 26 above, 306-307 The definition should clearly not be read to include information (such as 
the fact that a person had embezzled public money) which raised no privacy issues but which the 
person wished to conceal because 1t would damage their reputation. 

131 In Sidis v F-R Publishing Corporation (113 F.2d 806 (2d Cir. 1940)), publicity given to the identity, 
history and current life-style of a former mathematical genius who had retired into obscurity had a 
‘devastating effect’? on him. His pnvacy action failed on the basis that nothing revealed would have 
been offensive to the reasonable man. 

132 See below under ‘Public Domain Issues’. 

133 Prosser, n 128 above, 394-395. 

134 E. Paton-Simpson, ‘Private Circles and Public Squares’ Invasion of Privacy by the Publication of 
“Private Facts” ’ (1998) 61 MLR 318, 321-326; Gavison, n 25 above, 428; Feldman, n 17 above 39- 
49. 

135 See the decision of the German Supreme court (n 23 above), discussed below. 

136 The location where photographs were taken of the former Princess in HRH Princess of Wales (n 101 
above). 

137 The Commission in X v United Kingdom ((1973) 16 YBCHE, 328) found that photographs taken by 
police of a woman taking part ın a demonstration disclosed no prima facıe breach of Article 8, partly 
because of the ‘public and voluntary’ nature of her activities; however, Bygraves describes the 
decision as ‘an outdated aberration’ in Strasbourg case-law (‘Data Protection Pursuant to the Right to 
Privacy in Human Rights Treaties’ [1999] 6(3) LIT 247, 265. 

138 n 23 above. We are indebted to the discussion of this decision ın Markesenis and Nolte, n 57 above, 
118 et seq 
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to the American position. Princess Caroline of Monaco complained of photographs 
taken by the press of her having an intimate dinner with her boyfriend in a garden 
restaurant in France. The Court refused to follow the approach of the Appeal Court 
that privacy ‘stopped at the doorstep’ and found that the Princess had clearly 
‘retreated to a place of seclusion where [she wished] to be left alone’ and that she 
was entitled to respect for that wish. She had ‘transfer[ed] [her] private sphere of 
life to a place outside [her] home’. While the presumption will be that events 
taking place in such places do not attract privacy protection, this may be rebutted 
if, as the court put it, it is clear by reference to ‘objective criteria’ that an individual 
wishes to ‘left alone’ so that she can, ‘relying on the seclusion of the place, behave 
in a manner which she would not have done if ... in full view of the public.’ 139 
Mere locality then is not to be the decisive factor.!4° Some support for this more 
subtle approach flows from a recent decision of the Court of Appeal, which ruled 
in the context of a judicial review of a decision of the Broadcasting Standards 
Commission that privacy could be infringed by the filming of events in a public 
place,'*! the approach also taken in a recent decision of the Canadian Supreme 
Court,!42 and by the French courts.!#3 The Press Complaints Commission’s Code of 
Practice (drawn up by the press itself), to which the courts will have to have 
regard,'** similarly defines ‘private places [as] public or private property where 
there is a reasonable expectation of privacy.’ !45 

A further potential problem concerns the possibly inadequate scope of the 
confidence action. Like many privacy torts,!4 confidence requires unauthorised use 
of personal ‘information’.'47 On its face, therefore, it would have difficulty 
encompassing situations where there has clearly been some invasion of privacy, 
assessed intuitively, but where it is difficult to conceptualise what has occurred as 
concerning ‘information’. An example would be a broadcast showing mourners at a 
funeral in acute emotional anguish.!48 The problem in such situations is twofold: 
first, the mere ‘fact’ that a person is weeping at a funeral might seem too innocuous 
to count as “personal information’; second, it is not in any event the disclosure of the 
‘fact’ that a person is weeping, or details of their appearance while so doing that is 
the root of the complaint; the real objection, as Gavison has argued, is to mass 
intrusion through unwanted attention into a highly personal situation.!49 A related 
concern is the ability of confidence to address the importance of anonymity and 
context. Some people for example may be happy to appear on a public beach nude or 
topless when surrounded by others doing likewise, because in this situation their 
nudity becomes unremarkable and therefore un-remarked upon. If, however, a 


139 n 23 above 

140 Feldman expresses strong support for this view: n 28 above, 59-62 and n 17 above, 39—40. 

141 R v Broadcasting Standards Commission ex parte BBC, The Times, April 12 2000, CA. The Court 
stressed that the findings of the court were determined by the particular statutory context and that the 
court’s role was supervisory only. No finding was made as to what Article 8 ECHR would require. 

142 Les Editions Vice Versa Inc v Aubry [1999] 5 BHRC 437. The case concerned the publication, 
without consent, of photographs of the plaintiff taken in public. 

143 ‘Acts pertaining to private life but performed in a public place deserve the protection of the law.’ 
Picard, “The Right to Privacy in French Law’, in Markesenis, n 13 above, 91. 

144 n 124 above. 

145 But see text following n 240 below. 

146 eg the privacy torts in America and New Zealand; some Canadian cases have also stressed this 
requirement, though it is not strictly required: Paton-Simpson, n 134 above, 318. 

147 See the definition in Coco (n 89 and associated text). 

148 Paton-Simpson, n 134 above, 337. 

149 See Gavison, n 25 above, Paton-Simpson, n 134 above, 337-338; J. Reinman, ‘Driving to the 
Panopticon: A Philosophical Exploration of the Risks to Privacy Posed by the Highway Technology 
of the Future’ (1995) 11 Computer & High Tech Law Journal 27, 30; cf. Parent, n 25 above, 306-307. 


676 © The Modem Law Review Limited 2000 


September 2000] Breach of Confidence as a Privacy Remedy 


photograph is taken and given mass publicity through the pages of a newspaper, 
feelings of intrusion and violation may justifiably arise. The difficulty is that it 
might seem problematic to see how ‘confidential’ information has been disclosed in 
such a case: the normally personal nature of the appearance of someone’s unclothed 
body would appear to be lost by the voluntary public exposure of it on a beach. 

Such problems can, we suggest, be overcome. Wacks has made the important 
point that ‘any definition of “personal information”? must ... refer both to the 
quality of the information and to the reasonable expectation of the individual 
concerning its use’;'°° that is, one cannot assess whether information is ‘personal’ 
or not, without looking at the use which the defendant has made or proposes to 
make of it. Can confidence accommodate such delicate assessments? It should be 
recalled that the doctrine protects against unauthorised use of information and so is 
capable of singling out particular uses, such as mass dissemination, as impliedly 
unauthorised. In making such assessments, the ‘reasonable man’ test we noted 
above can be pressed into service. A reasonable man might be expected to 
understand that images of mourners at a funeral or nude-sunbathers on a beach can 
be seen as private, insofar as such people reasonably expected that their behaviour 
would not be subject to unwanted mass attention. Thus, contrary to the doubts 
expressed on this point,!°! it is suggested that a duty of confidentiality could attach 
in respect of specific uses of information, such as mass publicity. 

Such an approach would resolve a further objection to the use of confidence in 
privacy cases, namely the fear that precisely because the action — unlike the 
American privacy torts!>2 — does not require wide publicity but only “unauthorised 
use’ of information, it could in principle catch mere gossip between friends and 
neighbours. It has been argued that the intervention of the blunt tool of the law into 
the delicate area of social life and friendship which this would entail would both 
create intolerable legal uncertainty and also wrongly introduce the possibility of 
legal sanctions into an area which depends upon the unenforceable trust of one who 
confides for its moral integrity.!53 A simple answer to this legitimate concern 
would be, as originally suggested by Warren and Brandeis,!°* to adapt the rule 
from defamation and, for cases of personal as opposed to commercial information, 
develop a rule that no cause of action would lie in respect of mere oral 
publication!*5 in the absence of actual financial damage. Such a limitation may be 
justifiable in principle, on the approach just indicated: our reasonable expectations 
as to the uses made of personal information encompass the possibility of a certain 
amount of ordinary social gossip, as part of the price of living within a relatively 
free society. Such a limitation would also be necessary in the interests of legal 
certainty. As Zimmerman points out: ‘most [American] courts limit the private- 
facts tort’s scope by requiring mass or widespread communication as an element of 
the ... action. Judges ... recognise that they would create an impossible legal 
tangle if they subjected back-fence and front-parlour gossip to liability’ .156 


150 Wacks, Personal Information: Privacy and the Law (Oxford: Clarendon Press, 1980) 24. 

151 Wacks, n 112 above, 56. 

152 bıd 56-59. 

153 Wuson, n 117 above, 56. 

154 n 4 above, 217. 

155 Publication by radio or television would not be counted as ‘oral’, for obvious reasons; neither would 
disclosure to the press itself. 

156 D. Zimmerman, ‘Requiem for a Heavyweight: a Farewell to Warren and Brandeis’s Privacy Tort’ 
(1983) 68 Cornell Law Review 291, 337. 
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Public Domain Issues 


Under the law of confidence and the American tort, an individual is unable to 
protect information which is already in the public domain, through, for example, 
previous media attention or participation in a public process, such as a trial. 
Section 12(4)@) HRA will require courts to have regard to the extent to which the 
material has, or is about to become, available to the public. In dealing with this 
issue, American courts have again opted for an absolutist stance: the Second 
Restatement of Torts states, ‘there can be no [privacy] liability for giving publicity 
to facts about the plaintiff's life which are matters of public record’.!5’ Prior 
publicity also generally negatives liability.!°8 In contrast, the English doctrine of 
confidence has adopted the more nuanced approach argued for above,}5? whereby 
the existence of prior publicity or a public record is a relevant but not conclusive 
factor. In A-G v Guardian Newspapers Limited (No 2)'© Lord Keith argued that 
whether information is in the public domain will often be a matter of degree so that 
prior disclosure to a limited group of people!®! might not rob the information of its 
confidentiality, an approach which received general support in the case.!6? The 
Law Commission similarly suggested that prior publicity some time ago in local 
newspapers should not necessarily preclude later legal protection against the 
contemporary mass reporting of the same matter. !6 

The Law Commission! also rejected its own earlier suggestion!™ that 
information should automatically be regarded as in the public domain if it is on 
a register or other record required by law to be open to the public. This reflects a 
realistic recognition of the fact that there is a world of difference between, as 
Ingber puts it, ‘the disclosure of a personal fact in a dusty public record hidden 
somewhere in the bowels of a county courthouse and a similar disclosure 
disseminated through the mass technology of the modern press’.!®® This approach 
has been followed in recent cases involving disclosure of past criminal convictions, 
despite the fact that such convictions are arrived at and announced in open court.167 
While such approaches have been attacked!® it is notable that under the Data 
Protection Act 1998, information relating to a person’s criminal record is one of 
seven categories of “sensitive personal data’, the processing of which attracts an 
especially high level of safeguards.!© Moreover, the public interest would often 
require disclosure in such cases, as it did in the two cases just cited. 


157 Restatement, 625D. 

158 See eg Sidis, n 131 above and Forsher v Bugliosi 26 Cal. 3d 792, 608 P2d 716, 163 Cal. Rptr. 628 
(1980); cf the earlier decision in Melvin v Reid 112 Cal. App. 283 (1931). 

159 675 

160 n 7 above. 

161 ibid 260. Spycatcher had been published ın the United States. 

162 See the views of Sir John Donaldson (ibid 177, CA), and Scott J (ibid 149) and the first Spycatcher 
case (n 111 above). 

163 In the New Zealand case, TW3 Network Services Ltd v Broadcasting Standards Authority [1995] 2 
NZLR (HC) 720, 731 the court held: ‘Although information has been made known to others, a degree 
of privacy, entitled to protection, may remain. In determining [this] ıt would be appropriate to look 
realistically at the nature, scale and timing of previous publications’. 

164 n 2 above, at para 6.74; also para 6.68. 

165 See Working Paper No 58 (Cmnd 5012), para 103. 

166 S. Ingber, ‘Rethinking Intangible Injuries: A Focus on Remedy’ (1985) 73 Cal L Rev 772, 848-849, 
cited ın Paton-Simpson, n 134 above, 327; also 326-329. 

167 R v Chief Constable of North Wales Police ex p AB [1997] 3 WLR 724, CA; see also Hellewell (facts 
are at n 98 above); cf Bunn v BBC [1998] 3 All ER 352, DC. 

168 M. Thompson [1995] Conveyancer 404, 406-7. 

169 n 66 above. Markesenis points out that German courts have also afforded privacy protection to ex- 
criminals whose records are revealed (n 57 above, 123). 
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In conclusion then, information should be regarded as in the public domain only 
if, to quote the Law Commission again, ‘it is generally available to the public’;*”° 
hence it would not be so regarded if ‘it was only accessible to the public after a 
significant contribution of labour, skill or money’.!”! However, while approving a 
flexible approach to this area, it should be stressed that section 12 HRA and Article 
10 of the Convention will require the judiciary to have regard to the possible 
impact on press freedom in developing remedies against invasions of privacy in 
relation to the certainty or otherwise of definitions of protected information as well 
as the substance of those definitions. In its approach to these areas, courts must 
therefore find some balance between a definition of protected information which is 
sufficiently sophisticated not to do manifest injustice to the underlying values they 
are seeking to protect, but which yet, in accordance with Strasbourg principles, 
allows editors to foresee to a reasonable extent whether given publications will 
result in liability.!72 It is well recognised that as Zimmerman puts it in the 
American context: ‘vague proscriptions against speech may chill the willingness of 
individuals and the media to take part in those communicative activities ... 
protected by the First Amendment’.!7° 


Consent and ‘implied consent’ 


Conceptually distinct from the ‘public domain’ situation but often confused with it, 
is the claim that the plaintiff has sought publicity in the past and therefore in some 
way has consented, or should be deemed to have consented, to a current revelation 
to which he or she now objects. English judges in breach of confidence cases have 
in the past shown some receptivity to this claim, although there has been a 
tendency to conflate it with the different claim that the plaintiff's private life has 
per se lost its quality of confidentiality. In Woodward v Hutchins,!™ the Court of 
Appeal denied the plaintiffs (pop singers) an injunction against a former employee 
in respect of newspaper articles giving detailed accounts of the singers’ private 
lives. Bridge LJ reasoned that, ‘those who seek and welcome publicity of every 
kind bearing upon their private lives so long as it shows them in a favourable light 
are in no position to complain of an invasion of their privacy by publicity which 
shows them in an unfavourable light’.!7> A similar approach was taken in Lennon v 
News Group Newspapers'”® in which one party to a marriage was denied relief in 
respect of personal information concerning the relationship on the grounds that 
both had sought publicity about it on previous occasions. This attitude also prevails 
under the American tort: Elwood argues that celebrities!” may be seen to have 
waived their right to privacy; thus he claims the defence to any privacy actions 
they may bring is implied consent. 





170 n 2 above, para 6.74(i). 

171 ibid para 6.74Gi). The Commission therefore argued that a reporter who combed through the back 
copies of a local newspaper to find out information about a now famous person would not be 
gathering ınformation in the public domain: para 6.67. 

172 Rights to privacy against the media, as a restriction on Article 10 rights, would under 10(2) have to be 
‘prescribed by law’ which satisfied the above foreseeability requirement: Sunday Times v UK A 30 
para 52 (1979). 

173 Zimmerman, n 156 above. 

174 [1977] 1 WLR 760. 

175 ibid 765. See also Lord Denning at 763: ‘There 1s no doubt that this ... group sought publicity ... 
[relating to] their private lives.’ 

176 [1978] FSR 573. 

177 ‘Outing, Privacy and the First Amendment’ (1992) Yale LJ 747. 
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In the typical privacy case, and particularly where the information has been 
obtained surreptitiously, it would be absurd for a newspaper to claim that the 
plaintiff would have given actual consent to publication if asked. Similarly, the 
claim that previous, voluntary revelations constitute some kind of generalised, 
all-purpose consent to future invasions of privacy is simply not plausible:!78 no- 
one can realistically suppose that when for example a celebrity gives an interview 
to a newspaper about particular problems in a past or current marriage, she 
thereby gives carte blanche to the media to publish any information relating to 
her personal life which they can obtain in future. Thus, as the quotation from 
Woodward!” indicates, the ‘consent’ terminology is in reality merely a cloak for 
a purely normative contention: that since in the past the plaintiff has sought 
publicity for personal information, she should not be allowed to complain about 
this publication. This argument, although superficially more attractive, is wholly 
incompatible with what we have suggested is the core privacy value of the 
individual’s right to control over the release of personal information. All of us 
exercise this right to selective disclosure in our social lives: we may tell one 
friend an intimate secret and not another; at times be open, at others more 
reticent. No one denies our right to do this. A friend who is shown a personal 
letter on one occasion does not assume that he has thereby acquired the right to 
read, uninvited, all other such letters. But when such selectivity is exercised in 
the context of disclosures to the media, it is unjustifiably viewed in an entirely 
different light. !8° 

The better approach in such cases therefore would be simply to enquire whether 
the plaintiff has in fact robbed the information now disclosed of its private quality 
through prior, voluntary publicity about matters of a similar kind.!8! It will be 
important to apply this test with some discernment. The US courts have not always 
done so, on occasions drawing no distinction between voluntary and involuntary 
attainment of notoriety, or finding that once someone has achieved notoriety!82 in 
one area, whole other areas of their lives are opened up to close scrutiny as a 
result.!8? As Wacks has remarked: ‘It is in principle unacceptable that merely 
because an individual seeks favourable publicity ... his entire private life might be 
laid bare with impunity’ .134 


Privacy and Press Freedom 


Introduction: the ‘public interest’ defence in the doctrine of 
confidence 


The most important concern relating to the development of confidence as a de 
facto privacy remedy is the fear that the action will pose an unacceptable risk to 
freedom of the press. The main insurance against this possibility rests with the 


178 French law only accepts the defence 1f consent has been given to the actual publication in question or 
where the new publication merely repeats facts already published consensually: see Picard, n 143 
above, 91-92. 

179 n 174 above. 

180 But see below text to n 242 where there has been a public deception. 

181 Prosser, n 141 above 420-421. 

182 cf the decision in Metter v Los Angeles Examiner 35 Cal. App. 2d 304 (1939) with Kelly v Post 
Publishing Co. 327 Mass 275 (1951). 

183 eg Ann-Margaret v High Society Magazine Inc 498 F Supp 401 (1980). 

184 Wacks, n 150 above. 
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public interest defence, whereby disclosure of admittedly confidential information 
is permitted if this would serve the public interest.1® None of the cases in which it 
has been discussed at length have concerned the paradigmatic privacy claim, and 
Article 10 of the Convention! has had little influence upon it to date. In the 
Human Rights Act era, Article 10 jurisprudence is bound to become an important 
influence upon its development, so that when confidence is used to protect privacy 
interests, the defence will become the principal mechanism for a balanced 
resolution of these two nights. 

Unsurprisingly, there is a marked paucity of authority at both European and 
English levels indicating how such a resolution might be achieved. However, a 
recent decision of the House of Lords on defamation in Reynolds v Times 
Newspapers'®’ concerned a similar issue: the proper balance between the 
individual right to reputation on the one hand and the freedom of the press to 
report on political matters on the other. Their Lordships, in holding for the first 
time that qualified privilege could attach to good-faith ‘political’ speech in the 
media, preferred to retain a broad and flexible test which asked simply whether, in 
all the circumstances, the public interest required publication of the material in 
question, an approach which was said to be in harmony with Strasbourg 
jurisprudence on Article 10.188 While Lord Nicholls showed some recognition of 
the possible ‘chilling effect’ on speech flowing from the imprecision of the test for 
privilege, he thought some uncertainty unavoidable and regarded its likely extent 
as relatively small in any case.189 

A similar approach will probably therefore prevail in relation to the similar 
defence to breach of confidence,!9° as recommended by the Law Commission.!9! 
If such a defence is to produce consistent, principled and reasonably foreseeable 
resolutions of the conflicting interests at stake, rather than amounting merely to 
ad hoc exercises of judicial ‘common sense’, it is essential, we would contend, 
that it be approached with an awareness of the values underlying both freedom of 
the press and privacy itself. In this section, therefore, we discuss possible 
resolutions of speech and privacy interests in the light of the main free speech 
theories. 


185 See generally Fraser v Evans, [1969] 1 QB 349, Schering Chemicals v Falkman [1981] 2 WLR 848, 
esp. 869, X v Y (n 92 above) and Attorney General v Jonathan Cape [1976] 1 QB 752, Lion 
Laboratories v Evans and Express Newspapers [1984] 1 QB 530, W v Egdell (n 94 above), Hellewell, 
A-G v Guardian, n 7 above, 282 and 268. Where disclosure 1s justified as exposing criminal or anti- 
social behaviour or nsk to public health, this may not justify publication ın the press: see Francome (n 
7 above); Initial Services Ltd v Putterill [1968] 1 QB 396, 405-406; A-G v Guardian, (ibid) 177, 269, 
282 

186 Article 10(1) provides: ‘Everyone has the nght to freedom of expression. This right shall include the 
freedom to hold opinions and to receive and impart information and ideas without interference by 
public authority’ Para 2 provides: ‘the exercise of these freedoms, since it carmes with it duties and 
responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic society’ for the protection of various interests 
including ‘information held in confidence’ and ‘the reputation or nghts of others’. 

187 n 74 above. 

188 ibid 625. Political speech was defined to mean discussion of public affairs generally. 

189 ibid 623-624. 

190 The defences are not identical: matters concerning the defendant’s attempts to verify the allegations 
and give a balanced account, important ın defamation, will be inapplicable in confidence cases 

191 n 2 above, para 6.77. 
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Free speech theories and privacy 


The theory that freedom of speech is necessary for the discovery of truth!*? has 
been a strong influence in US jurisprudence!?3 but not historically at Strasbourg!%4 
or in the UK courts.!%° It has been persuasively argued that this rationale has little 
application to the paradigmatic privacy case, in which intimate facts about an 
individual are revealed. Barendt has contended that ‘Mill’s argument ... applies 
more strongly to assertions of opinion ... than to ... propositions of fact’.!9° The 
argument is that since privacy actions attempt to prevent the publication of private 
facts only, and not general expressions of opinion, they will pose little threat to that 
free and unhindered public debate about matters of importance which Mill’s 
argument seeks to protect. Moreover, as Schauer has argued,!%’ on finding out a 
new fact, it may not replace a previously false belief but merely add to what was 
previously ‘epistemologically empty space’. Much intrusive journalism merely 
communicates a set of trivial facts about a given figure and it is very hard to 
maintain plausibly that the simple acquisition of such factual information has any 
inherent truth value. 

The justification for speech which may be referred to as the argument from 
autonomy arguably also has minimal application in this area, and indeed the values 
it espouses actually point to a reasonable degree of privacy protection. The basic 
thesis is that matters of substantive moral choice must be left to the individual as an 
autonomous, rational agent (subject of course to his duty to respect the basic rights 
of others); therefore the state offends against human dignity, or treats certain 
citizens with contempt, if the coercive powers of the law are used to enforce the 
moral convictions of some upon others by, say, banning certain kinds of 
pornography or extreme political discourse.!98 It is immediately apparent that 
much privacy-invading speech, by both directly assaulting informational autonomy 
and indirectly threatening the individual’s freedom of choice over substantive 
issues,!*? far from being bolstered by the autonomy rationale, is in direct conflict 
with it. The state, in restricting what one citizen may be told about the private life 
of another, is not acting out of a paternalistic desire to impose a set of moral values 
thereby, but rather to assure an equal freedom to all to live by their own values. 

The argument from self development — that the freedom to engage in the free 
expression and reception of ideas and opinions in various media is essential to 
human development™ — has received some recognition at Strasbourg”! and 


192 J.S. Mill’s On Liberty in M. Cowling (ed) Selected Writings of John Stuart Mill (Cambridge: CUP, 
1968) 121; for discussion see K Greenwalt, ‘Free Speech Justifications’ (1989) 89 Columbia Law 
Review 119, 130-141. 

193 eg United States v Associated Press 52 F. Supp. 362, 372 (1943) and Abrams v United States 250 U.S. 
616, 630 (1919). 

194 Though note the repeated reference by the ECtHr to freedom of expression being one of the ‘basic 
conditions for [soctety’s] progress’ (see eg Otto-Premuinger Institute v Austria (1994) 19 EHRR 34, 
para 49). 

195 But see R v Secretary of State for the Home Department ex parte Simms [1999] 3 All ER 400, 408. 

196 Freedom of Speech (Oxford: Clarendon, 1985) 191 

197 F. Schauer, ‘Reflections on the Value of Truth’ (1991) 41 Case Western Reserve Law Review 699, 708. 

198 See generally R Dworkin, ‘Do we have a right to pornography?’ in A Matter of Principle 
(Cambridge, Mass Harvard University Press, 1985), T. Scanlon, ‘A Theory of Freedom of 
Expression’ (1972) 1 Phil & Pub Aff 216. 

199 See text to notes 28 and 29 above. 

200 See C. Emerson, “Towards a General Theory of the First Amendment’ (1963) 72 Yale LJ 877, 879- 
880; M. Redish, Freedom of Expression (Indianapolis: Michie Co, 1984) 20-30 and Greenwalt, n 192 
above, 143—145. 

201 The ECtHR has repeatedly asserted that freedom of expression is one of the ‘essential foundations for 
the development of everyone’ (eg Otto-Preminger n 194 above, para 49). 
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recently in the House of Lords.2°2 As with the argument from autonomy, it is 
immediately apparent that this justification, since it seeks to facilitate human 
flourishing, far from inevitably opposing the right to privacy, must support it to 
some extent since, as argued above,”% a reasonable degree of privacy is a 
requirement for individual self development, particularly the ability to form 
intimate relationships, without which the capacity for individual growth would be 
severely curtailed. 

Moreover, the position whereby control over personal information rested 
securely with the individual would surely further what Raz has identified as an 
important aspect of the value of freedom of expression: its facilitation, through the 
portrayal of numerous different lifestyles in the media, of the ability of persons to 
make free choices to experience and experiment with the widest possible range of 
lifestyles and activities.2°* Conversely, the inability of the individual to exercise 
such control could, as argued above, amount to a significant ‘chilling effect’ upon 
the willingness of individuals to make controversial choices about their personal 
lives. Again, therefore this justification for speech argues also for its restriction 
where required to ensure a reasonable degree of privacy.2 

The ‘self governance’ or argument from democracy has been described by 
Barendt as ‘the most influential theory in the development of twentieth century 
free speech law’,”°° an assertion supported by examination of the approach of UK 
and Strasbourg judges. The basic argument”9’ is that since citizens cannot 
participate fully in a democracy unless they have a reasonable understanding of 
political issues, open debate on such matters is essential to ensure the proper 
working of a democracy.*°8 Since democracy rests upon both participation and 
accountability, this justification also encompasses the function which a free press 
performs in exposing abuses of power.? How far such speech is likely to conflict 
with the right to privacy is a more complex issue, considered below. 


General approaches to speech in Strasbourg and the UK 


The high regard in which freedom of speech and particularly press freedom is held 
at Strasbourg is well known. The Court has repeatedly asserted that freedom of 
expression ‘constitutes one of the essential foundations of a democratic society,’*!° 
and that it ‘is applicable not only to ‘information’ or ‘ideas’ that are favourably 
received or regarded as inoffensive ... but also to those that ‘offend, shock or 
disturb’.2!! Particular stress has been laid upon ‘the pre-eminent role of the press in 
a State governed by the rule of law’ which, in ‘its vital role of “public watchdog’”’ 


202 Simms, n 195 above, 498. 

203 Text to n 29 above. 

204 J. Raz, ‘Free Expression and Personal Identification’ (1991) 11 OJLS 303. This facilitation, he 
suggests occurs both through the ‘validation’ of alternative life styles through media portrayal and the 
information on different possible modes of existence conveyed thereby (ibid 310-312). 

205 We focus on the reader since as Barendt has argued, it 1s implausible to view most newspaper 
reporters as freely serving their own need for self-development (n 196 above, 68). 

206 ibid. 

207 See A. Meiklejohn, ‘The First Amendment ıs an Absolute’ (1961) Sup Ct Rev 245 and Political 
Freedom (1960) esp. 115-124. 

208 Lord Steyn has referred to free expression as the ‘lifeblood’ of democracy: Simms n 195 above, 408. 

209 See V Blasi: ‘The Checking Value in First Amendment Theory’ (1977) Am B Found Res J 521; 
Greenwalt, n 192, above, 143. 

210 Observer and Guardian v the United A 216 (1991) para 59. 

211 Thorgeirson v Iceland (1992) 14 EHRR 843, para 63. 
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has a duty ‘to impart information and ideas on matters of public interest’ which the 
public ‘has a right to receive’.2!2 

However, while the rhetorical attachment to free speech is always strong, it is a 
marked feature of the Strasbourg jurisprudence that clearly political speech, which 
more directly engages the self-government rationale, receives a much more robust 
degree of protection than other types of expression, such as artistic speech. Thus 
the leading ‘political’ speech cases?!> all resulted in findings that Article 10 had 
been violated and all were marked by an intensive review of the restriction in 
question in which the margin of appreciation was narrowed almost to vanishing 
point, a strong contrast to the much more deferential approach shown to decisions 
of national authorities in cases involving other types of expression.”!4 

A similar pattern may be discerned in the domestic jurisprudence: the most lofty 
rhetorical assertions of the importance of free speech and the strongest 
determination to protect it have been evident in cases where journalistic material 
raises political issues, broadly defined.?!> In such cases, the courts have either 
overtly adopted the Strasbourg principles described above?!® or have strongly 
emphasised the high status freedom of speech holds in the common law, as ‘a 
constitutional right’, or ‘higher legal order foundation’ .2!” Earlier pronouncements 
to the effect that: “The media ... are an essential foundation of any democracy’?!8 
have recently been emphatically reinforced by explicit recognition of their duty to 
inform the people on matters of legitimate public interest.2!9 The contrast with 
cases of artistic speech is, again, very strong.” Press freedom in relation to 
political expression has clearly been recognised as having a particularly high value 
in UK law and Convention jurisprudence. 

Two key points emerge from the above discussion. Privacy is likely to gain little, 
if any, support from the arguments from autonomy, truth and self-development, so 
there will often be little or no justification at the level of principle for allowing it to 
override privacy; as argued above, the rights to freedom of speech and to privacy 
are in many respects, ‘mutually supportive’.”! More practically, political speech, 
which receives the highest level of protection, is by its nature unlikely to conflict 


212 Castells v Spain A 236 (1992), para 43. 

213 Sunday Times v UK A 30 (1979) (the ‘Thalidomide’ case); Jersild v Denmark (1994) 19 EHRR 1 
(documentary on racist speech); Lingens v Austria (1986) 8 EHRR 407 (defamation of a political 
figure); Thorgeirson n 211 above (reportage of allegations of brutality against the Reykavick police); 
Bladet Tromso, n 74 above (defamation of seal hunters re alleged cruelty); News Verlags GmbH & 
CoKG v Austria (2000) no 31457/96 (articles concerning proceedings against suspected far right 
terrorist). 

214 Muller v Switzerland (1991) 13 EHRR 212; Gibson v UK no. 17634 (declared inadmissible by 
Commission); Handyside v UK, A 24 (1976); Otto-Preminger, n 194 above; Gay News v UK (1989) 
12 EHRR 123; Wingrove v UK (1997) 24 EHRR 1, esp. para 58; see Harris et al, n 41 above, 397 and 
414. 

215 Reynolds, n 74 above; Derbyshire County Council v Times Newspapers [1993] AC 534; Simms (n 195 
above). However, deference to widely drafted primary legislation (Secretary of State for Home Affairs 
ex parte Brind [1991] 1 AC 696) or arguments of national security (Attorney-General v Guardian 
Newspapers (n 94) and Brind) has resulted in the ready upholding of restrictions on directly political 
speech, 

216 See the Court of Appeal in Derbyshire (ibid) and ex p Leech ([1994] QB 198), the House of Lords in 
Reynolds (n 7 above), 621-622, 628, 635, 643) and Simms, (n 195 above), 407 and 419-420. 

217 Reynolds, n 7 above, 628—629, per Lord Steyn; Simms, n 195 above, per Lord Steyn 411 and per Lord 
Hoffman 412. 

218 Francome n 7 above, 898, per Sir John Donaldson. 
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with the right to privacy. In many cases it will not raise privacy issues, as where it 
consists of the discussion of political ideas, institutions, and policies. Where 
political speech does concern individuals, as where it reveals abuse of state power, 
the conflict is more likely to be with reputation than privacy.*” Conversely, the 
paradigm cases of journalistic invasions of privacy by definition involve the 
personal, not the public-political affairs of its subjects, usually involve celebrities 
rather than public servants, and are often driven by purely commercial 
considerations. Such publications simply do not engage the press’s right under 
Article 10 to impart ‘information on matters of serious public concern’*? or more 
general Convention values such as the furtherance of a democratic society. Thus, it 
will only be in a fairly narrow category of cases that any real conflict will arise — 
those where a publication relates to the personal life of a particular figure, but there 
is a serious argument that it serves a valuable purpose in revealing a matter 
relevant to that person’s fitness for office, or in furthering public knowledge or 
debate about matters of legitimate public concern. The remainder of this section 
will consider approaches to the resolution of such hard cases. 


Approaches to the speech-privacy balance: structure 


It is apparent from Convention jurisprudence that where two Convention rights 
come into conflict, some kind of balancing act between the two must be 
undertaken.”24 Jurisprudence in this area is limited, but it appears that states are 
afforded a fairly wide discretion in resolving the conflict.2 Domestic courts will 
therefore have some latitude in determining where to strike the balance between 
the two interests. Section 12 HRA, which enjoins the court to have ‘particular 
regard’ to Article 10 when making any order which might infringe it, appears on its 
face to suggest a higher weighting for speech interests. Such imbalance is also 
prima facie suggested by the strength of the ‘speech’ jurisprudence at both the 
Strasbourg and domestic levels, discussed above. In ex p Simms,” Lord Steyn 
referred to free speech as ‘the primary right ... in a democracy’, Lord Hoffman has 
called it ‘a trump card’22”? and some commentators take the view that Article 10 
attracts an especially high level of protection at Strasbourg.” The contrast with 
the meagre Strasbourg case-law on privacy, with its cautious approach to 
intervention between private individuals, and the historic failure of English judges 
to recognise such a right in the common law, might suggest that the twin nghts to 
speech and privacy do not currently occupy an equal footing. It might therefore be 
feared — or hoped — that English law will come to replicate the position in the U.S. 
where, as Wacks puts it, ‘It is widely acknowledged that the ... ‘newsworthiness’ 
defence has effectively demolished the private-facts tort’ .?”? 

Such fears would, we suggest, be misplaced. Save for admitting the distinction 
between those rights stated in absolute terms, such as Articles 3, 4 and 7 and those 


222 As in Reynolds (n 74 above); also Lingens, Bladet Tromso (both n 213 above) Thorgeirson (n 211 
above). 

223 Bladet Tromso, n 213 above, para 59 

224 Otto-Preminger, n 194 above, para 55. 

225 ibid; see also Wingrove v UK, n 214 above 

226 n 195 above, 407. 

227 R v Central Independent Television plc [1994] Fam 192, 203. 
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229 Wacks, n 112 above, 113; see also D Anderson, ‘The Failure of American Privacy Law’ in 
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subject to generalised exceptions (Articles 8—11), Strasbourg has never sought to 
establish a hierarchy of Convention rights. Rather, where rights collide, it has 
advocated a careful examination of the competing claims of each in the light of all 
the circumstances of the case.”0 There is no indication that Parliament, in passing 
the HRA, intended to alter this position and create a serious imbalance between the 
two rights.~! An amendment providing that a court should ‘normally’ give 
precedence to Article 10 over Article 8 was rejected, and it is evident that the 
sponsors of clause 12 saw it merely as an explicit domestic enactment of the 
Strasbourg approach.*? The un-balanced American approach flows from factors 
peculiar to that jurisdiction, namely the absolute nature of the First Amendment, 
and the fact that it is not balanced by any constitutional right to informational 
privacy. Other jurisdictions, such Germany, France and Canada have rejected any 
notion of establishing an a priori ranking of rights.”3 

The issue of balance arises in another, more subtle form: how should the courts 
structure the competing claims of speech and privacy? Reynolds was a defamation 
case in which, as in confidence actions, speech considerations function as a 
defence. However, the House of Lords did not treat free speech as an exception to 
the primary right to reputation. “The starting point,’ Lord Steyn stated,254 ‘is now 
the right of freedom of expression, a right based on a ... higher legal order 
foundation. Exceptions ... must be justified as being necessary in a democracy. In 
other words, freedom of expression is the rule, and regulation of speech is the 
exception requiring justification’.*3> These findings are in line with the general 
Strasbourg approach that where other interests potentially threaten free speech, the 
issue is not ‘a choice between two conflicting principles but ... a principle of 
freedom of expression that is subject to a number of exceptions which must be 
narrowly interpreted’.*°° If this approach were to be applied in domestic privacy 
cases, the result would be that privacy would lose its Convention status as a fully- 
fledged right, becoming instead merely a narrowly interpreted exception to the 
right of freedom of expression. 

Such an approach, we would argue, could not be right. It would introduce a 
striking asymmetry whereby the protection of the right to privacy would have to be 
justified as necessary in a democratic society, while the claims of free speech 
would be simply assumed. While the European Court has not addressed the matter 
explicitly,?7 it must be the case that where a restriction on a Convention right is 
justified not as serving one of the societal interests the Convention enumerates, 
such as economic well-being or protection of morals, but in order to protect 
another primary Convention right, a different approach should be followed. In 
cases where Convention rights have clashed, Strasbourg has still formally followed 
the standard approach, treating one right as primary, so that restrictions upon it by 
a competing right have to be justified as necessary in a democratic society. 
However, this is because when Strasbourg hears cases brought by individuals 


230 See the views of Lord Steyn and Lord Cooke in Reynolds, n 74 above, 631 and 643. 

231 HC Deb vol 315, cols 542-543 2 July 1998. 
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237 The issue has rarely arisen; the leading case is Otto Preminger (n 194 above). 


686 © The Modern Law Review Limited 2000 


September 2000] Breach of Confidence as a Privacy Remedy 


alleging a violation of a Convention right, competing rights figure only as possible 
means of justification for the respondent State and thus as an exception to the 
primary right whose infringement is alleged. The position of a domestic court will 
be fundamentally different: both sides before it will be individuals (or private 
bodies); both will claim that their rights as individuals are equally in issue. It would 
therefore be perverse for such a court, by a prior ordering, to assign one right 
(speech) a position as the primary norm, and the other (privacy) that of a mere 
exception to it. 

The better approach would therefore be for the court (once a prima facie case of 
confidentiality had been made out) to consider the issue of any conflict with press 
freedom from two perspectives. The court could ask first whether Article 10 would 
be engaged by injuncting the publication and, if so, the standard Convention test 
could be followed, asking whether the interference with it proposed by the plaintiff 
would be necessary in a democratic society and proportionate to the legitimate aim 
of protecting private life. But the court should then consider the issue from the 
Opposing perspective, with the rights reversed in position so that the speech interest 
was treated as an exception to the primary right to respect for privacy under Article 
8; the same enquiries as to necessity and proportionality could then be made from 
this opposing perspective. In this way, useful insights could be gleaned by asking, 
for example, both whether the publication in question was more intrusive than was 
necessary to its legitimate aim of provoking discussion on matters of public interest 
or revealing a lack of fitness for public office, and, conversely, whether the remedy 
sought by the plaintiff went further than was necessary in order to protect the 
legitimate privacy interest. In a manner reminiscent of the approach of the 
German??? and Canadian courts,” the claims of both parties would thus be subject 
to a searching, but balanced examination. 


Resolving the hard cases: content and outcomes 


In order to resolve a given case under this approach, a court would clearly have to 
make some assessment of the weight of the competing interests engaged, always a 
requirement when proportionality is in issue.**° In assessing the gravity of a given 
invasion of privacy, the considerations explored above would be of relevance. So it 
could be asked, how intimate were the facts revealed; had they received some 
previous publicity; had the events reported happened in an intimate setting (eg the 
plaintiff's home) or in a more ‘public’ environment, such as a restaurant; had 
particularly intrusive means, such as hidden recording devices, been used to obtain 
the information; was the publication likely to affect substantive privacy 
interests?! 

In determining the strength of the opposing speech claim, the court could start by 
asking how far the expression in question was bolstered by any of the speech 
justifications examined above, or indeed opposed by them. So, for example, mere 
reportage of a celebrity’s sexual or romantic life would be likely to have little or no 
truth value, be actively opposed by autonomy and developmental considerations, 
and contribute little or nothing to debate on matters of substantive public interest. 
Conversely, a serious story concerning, say, the homosexual affairs of a politician 
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who publicly advocated conservative ‘family values’, would contribute to political 
discussion, influence the standing of the political party in question, and reveal a 
public deception,” engaging the self-government and — to a lesser extent — the 
‘truth’ justification quite strongly. 

In such “fitness for office’ cases, the status of the individual concerned would 
obviously be of some importance. English courts could build here on the U.S. 
approach, which strives for a ‘rough proportion[ality]’, between the importance of 
the office the person holds and the range of ordinarily protected information that 
may be revealed’.*4? Not only does the public have a greater need to know about 
more powerful figures; such individuals must have foreseen the close scrutiny that 
their lives would come under through accepting the basic duty of democratic 
accountability when taking up office, a factor stressed both by domestic courts?“4 
and at Strasbourg.4° Thus, where the plaintiff held elected position or was 
employed by the state to make decisions directly affecting the basic interests of the 
citizenry,’ there would in general be a stronger argument for the press under the 
self-governance justification. However, the courts should be astute to recognise 
that certain persons, though formally only private citizens, may nevertheless wield 
what Lord Cooke recently described as ‘great practical power over the lives of 
people or great influence in the formation of public opinion ... [which] may indeed 
exceed that of most politicians’; the most obvious examples would be the 
owners of newspaper and media companies, such as Rupert Murdoch. 

Some evaluation must also be made of the importance of the subject matter of 
the publication, a more difficult issue. Where it is claimed that it revealed matters 
‘relevant’ to an assessment of an individual’s fitness for office, an immediate 
problem arises: who is to decide whether a given piece of conduct is relevant to 
such an assessment? Suppose, for example, that an article revealed the extra- 
marital affair of a government Minister and the justification urged by the 
newspaper is the belief held by some that, ‘If the Minister will lie to his wife about 
an affair, he will lie to the public about political matters.’ If the court decided that 
this belief was nonsense, and that the affair was not relevant to the Minister’s 
fitness for office, the judge would in effect be dictating to the public what it should 
and should not take into account in exercising its collective right to political self- 
determination.**8 But the exercise of this right surely involves not only the public 
judging a politician’s fitness for office, but also being able to decide for themselves 
what criteria to employ in making that assessment. 

Real as this objection is, we suggest that it can be overcome. The alternative 
course would require courts to allow publicity about virtually any aspects of a 
public figure’s life on the basis that it was not for the judiciary to say that such 


242 One of the defences. to press intrusion in the Code of the PCC (n 136 above); see also Woodward v 
Hutchins (n 174 above, 764); see also Calcutt, n 8 above, 12.23. 

243 Prosser, n 128 above, 417. 

244 See Reynolds ([1998] 3 WLR 862, 910, CA): ‘those who engage in public life must expect and accept 
that their public conduct will be the subject of close scrutiny and robust criticism.’ This is not a claim 
of ‘implied consent’ (criticised above), merely a means of adding weight to a speech argument. 

245 See eg Lingens, n 213 above, para 42: ‘a politician ... inevitably and knowingly lays himself open to 
close scrutiny of his every word and deed by both journalists and the public ... and ... must 
consequently display a greater degree of tolerance.’ 

246 eg the Chairs of the Bank of England, the US Federal Reserve and the European Central Bank, Chief 
Constables of police, chairs of powerful quangos etc. 

247 Reynolds, n 74 above, 640. American courts have recognised this by developing a very broad, 
inclusive definition of the term ‘public figures’ for the purposes of the Sullivan test (376 US 254 
(1964)) in defamation. 

248 See Gertz 418 US (1974) 323, 346. 
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revelations could not be relevant to the views of some member of the public. The 
privacy of such figures could therefore be wholly destroyed, an outcome which 
must be wrong in principle under a system which, in accordance with the 
Convention, is committed to a sensitive balancing of the two rights. In Lingens the 
Court remarked that the protection for reputation under Article 10(2) “extends to 
politicians too, even when they are not acting in their private capacity’.**? A 
fortiori, the right to privacy — which unlike reputation is a primary right under the 
Convention — must encompass politicians when they are acting in the private 
sphere, a conclusion on which there seems to be something of a consensus in 
Europe. Moreover, a judge making some assessment of whether, say, a given 
piece of information was relevant to a Minister’s fitness for office, would be 
making his judgment not out of contempt for the views of others, or paternalism, 
but simply because the rights of others demanded that a line be drawn some- 
where.?>! Finally, the courts could employ some relatively weak test whereby the 
press would have to show merely that in the view of a rational person the 
information could be of real relevance to an assessment of fitness for office. The 
rational person should, however, be taken to be reasonably broad-minded and 
tolerant, in line with the view of the European Court that such values are essential 
in a democratic society:2>? such a person would not therefore require knowledge of 
matters which a tolerant person would disregard. 

In other cases, the justification for stories about an individual’s private life will be, 
not that they are relevant to his or her fitness for office, but more generally, that they 
contribute to discussion of matters of general interest: as one American commentator 
puts it, ‘[The] media uses people’s names, statements, experiences, and emotions to 
personalise otherwise impersonal accounts of trends or developments.’*? Where 
such speech is not directly political, it will not lie at the core of the self-governance 
justification. But, to quote Lord Cooke, ‘Matters other than those pertaining to 
government and politics may be just as important in the community’ .*4 Such speech, 
which can ‘inform the social, political, moral and philosophical positions of 
individual citizens’**5 could include revelations relating to matters as diverse as 
eating disorders, abortion, attitudes to sexuality, education and the like; it will often 
concern not politicians, but celebrities, their relatives and those who for a short time 
and for a particular reason only are thrust into the public gaze. 

It is suggested that the courts should be slow to accept that the use of a person’s 
private life to provoke discussion, efficacious as it may be, is justified under 
Article 10 grounds. The example of ‘outing’ illustrates the objection: the argument 
in favour of such revelations is that if the public comes to learn that a person they 
admire or respect is homosexual, this may force them to re-examine their own 
prejudices against homosexuality.” The objection is that this justification is 


249 n 213 above, para 42 (emphasis added). 

250 The German Supreme Court has held that ‘even politicians who are in the limelight are entitled to 
have their privacy respected’ (BGHZ 72, 120, 122-123), an approach also taken ın France and Italy 
(see Markesenis, n 13 above). 

251 See Lord Nicholls in Reynolds, n 74 above, 624: ‘an outside body ... [not] the newspaper itself, 
[must] decide ... This is bound to be so, if the decision of the press itself is not to be determinative ’ 

252 See for example, Otto Preminger, n 194 above, para 47. 

253 D. Anderson, n 229 above, 142. 

254 n 74 above, 640. 

255 Zimmerman n 156 above, 346. Meiklejohn came to accept a wide defimtion of protected speech (n 
207 above). 

256 See eg Sipple v Chronicle Publishing Co (201 Cal Rpt 665 1984), (revelation that an ex-marine who 
had foiled an assassination attempt upon President Ford was homosexual partly justified by desire of 
newspaper to combat stereotyping of homosexuals). 
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utilitarian to the point of ruthlessness. It amounts in effect to forcing a person to 
provide highly personal information for the purposes of fuelling public debate and 
therefore amounts to one of the clearest breaches one could imagine of the Kantian 
imperative to treat persons as ends in themselves. For example, the disputed article 
concerning the former child prodigy in the American case of Sidis,257 was ‘a 
merciless ... dissection’ of Sidis’ life, which had a ‘devastating effect’ upon him, 
but was justified partly on the basis that it provided ‘helpful insights into the 
problems experienced by gifted children’,>8 or as the court said, it was 
‘instructive’.»? It is apparent that such an approach would have the effect, as in 
America, of virtually destroying the right to privacy, since almost all pieces of 
personal information about a person in the public view could be seen as relevant to 
some area of public debate.2? Moreover, as argued above,6! one of the principal 
justifications for open discussion of different life-styles and the like is to promote 
autonomous choice and diversity: acts of intrusive journalism, likely to deter others 
from taking up controversial life styles, are in clear conflict with this aim. 

Finally, in assessing the speech value of a given publication, the court should, as 
suggested above,?62 consider whether the restrictions which each party proposes to 
place upon the other are ‘necessary in a democratic society’. The plaintiff s 
concerns might in some cases be sufficiently answered, not by injuncting the 
publication but simply by requiring it to be anonymised. On the other hand, in 
relation to a publication which it was claimed contributed to public debate, it might 
be asked whether there was not another means of so contributing which would not 
have involved a violation of privacy.” Given that in our contemporary, 
confessional culture, there are a large number of people, ranging from private 
individuals to celebrities, who are prepared to reveal intimate aspects of their lives 
voluntarily, it might be difficult to maintain that the invasion of privacy involved 
in publishing wholly involuntary revelations was in any way necessary for that 
continuation of public debate which is admittedly valuable. The seeming inability 
of American courts to appreciate such considerations has led to some very 
disturbing decisions.” 

Where, instead, it was claimed that a privacy-invading publication threw light on 
a particular person’s fitness for office, if the court decided that the basic facts 
conveyed should be protected under Article 10, it could go on to consider whether 
the details of the publication went further than necessary in informing the public. 
Thus it has been said that while the public may have a right to know about a 
Cabinet Minister’s adulterous affair, they do not need to know ‘the content of such 
a person’s intimate conversations or the details of his or her sexual activity’.26 A 
court, then, might make some attempt to sift out those aspects of journalistic 


257 n 131 above. 

258 Zimmerman, n 156 above at n 336. 

259 n 131 above, 807. 

260 See Anderman, n 229 above, 141-143; cf Zimmerman, n 156 above, 353. 

261 text to n 204 above. 

262 687 above. 

263 Anderson (n 229 above, 151—152) attacks the approach in such cases whereby it is asked only if the 
fact revealed 1s ‘relevant’ to a topic of genuine public interest. 

264 In Florida Star v BJF (491 US 524 (1989)) the Supreme Court held that a newspaper’s revelation of a 
rape victim’s name, resulting in her further terromzation by her assailant, was protected by the First 
Amendment, since ‘the commission and investigation of [rape]’ was ‘a matter of paramount public 
import’ (ibid 536-537). It reached the same conclusion in Cox Broadcasting Company v Cohn (420 
US 469 (1975)) in relation to a TV broadcast giving details of a gang rape and the name of the 17 yr 
old victim, in violation of state law; see Anderson, n 229 above, 157-160. 

265 n 6 above, para S. 
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reportage which served some serious function from those which, under the mantle 
of promoting democratic accountability, merely peddled titillation or gossip. 


Remedies” 


Damages are available in confidence cases?” in addition to, or in substitution for, 
injunctive relief, and, it seems, regardless of whether the court could have ordered 
injunctive relief in the particular circumstances.2*8 While there is, as yet, no 
authority for the award of damages for emotional distress in confidence cases, 
precedents exist in other areas of law?® and to decide as a blanket rule that such 
damages could never be available would leave plaintiffs potentially remediless, 
and hence be clearly out of line with the Convention notion of effective protection 
for rights.” The invasion of privacy could instead be seen as constituting 
‘damage’ per se, by analogy with the approach taken to reputation in defamation. 
An account of profits may alternatively be ordered.?”! 

However, the most important issue both for plaintiffs and for the press will be 
the basis on which the courts grant interim injunctions to restrain publication. From 
the plaintiff s perspective, obtaining such injunctions is vital in privacy cases, far 
more so than in defamation. This is because damage done to reputation by initial 
publication can be subsequently restored by a public finding that the allegation was 
false. By contrast, if private information is made public, the law can compensate 
for this harm at final trial by awarding damages, but it cannot in any way cure the 
invasion of privacy: it cannot erase the information revealed from peoples’ 
memories. From the defendant’s perspective, on the other hand, if the story is 
topical, even an interim injunction might kill it off completely. As Robertson and 
Nichol put it: ‘In breach of confidence ... the critical stage is usually the 
application for an interim injunction ... If the publisher is able to publish ..the 
action will often evaporate ... If the story is injuncted the publisher will often lose 
interest’.7”2 Similarly, Leigh and Lustgarten comment: ‘the interim stage is the 
critical one. It is effectively the disposition of the matter’ .773 

Currently it may only be necessary for the plaintiff to make out an arguable case 
for confidentiality2”* in order to obtain an interim injunction, on the basis that if the 
story were to be published, the information would lose its confidential character, 


266 Plaintiffs will not be able to rely directly upon the Article 13 mght to an ‘effective remedy’ which 1s 
not incorporated by the HRA (s 1(1)); reference to the relevant jurisprudence under s2(1) may 
however be permissible (HL Deb vol 583 col 477 18 November 1997), but see Phillipson, n 11 above, 
n 89. 

267 Under Lord Cairns Act; see Wacks, n 112 above, 149, 151, and footnotes 28 and 44. 

268 Hooper v Rogers [1975] 1 Ch 43, 48; Race Relations Board v Applin [1973] 1 QB 815, Capper, 
‘Damages for Breach of the Equitable Duty of Confidence’ (1994) 14 LS 313, F. Gurry, Breach of 
Confidence (Oxford: Clarendon Press, 1984), chapter 23; Wacks, n 112 above, 151, n 46; cf the views 
of Megarry V-C in Malone v Commissioner of Police for the Metropolis (No 2) [1979] 1 Ch 344 

269 eg contract Jarvis v Swans Tours Ltd [1973] 1 QB 233), copyright and the Sex Discrimination Act 
1975, which gives the courts power to award damages on the same basis as in tort and which under 
s66 allows damages for injury to feelings alone. Strasbourg has recognised the need to compensate for 
‘moral damage’, including emotional distress (see Van Dijk and Van Hoof, n 42 above, 2nd ed, 179- 
182). 

270 n 54 above; in Spencer, the Commission found that a lack of a remedy for the intrusive publications 
would have constituted an arguable breach of Article 8, without reference to Article 13 

271 n 165 above, para 123. 

272 Media Law (London: Penguin, 3rd ed, 1992) 190. 

273 n 228 above, 533 (referring to the granting of interim injunctions generally); see also 551. 

274 See HRH Princess of Wales, Shelley Films Limited, Francome. 
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and there would be nothing to have a final trial about.?”5 This consideration can be 
outweighed by the public interest defence at this stage, provided that the defence is 
supported by evidence and has a credible chance of success at final trial.?7 
However, the present test is potentially unfavourable to the media because in 
balancing the rights of the two parties, courts take the view that while the 
plaintiff’ s right to confidentiality will be wholly defeated by publication, the press 
can always still publish the story if they win at final trial; they are thus inclined 
toward protecting the more fragile right of the plaintiff.2”7 

The Human Rights Act addresses this issue directly.2’8 Section 12(3) provides 
that: ‘no ... relief is to be granted so as to restrain publication before trial unless 
the court is satisfied that the applicant is likely to establish that publication should 
not be allowed’. This will clearly require the court to undertake a substantial 
balancing test at the interim stage; subsection (4) confirms this, by specifically 
instructing the courts that when they are dealing with, inter alia, journalistic 
material, they should consider the extent to which ‘it is, or would be, in the public 
interest for the material to be published.’ This should not be an impossible task. 
The position in defamation, where interim injunctions are automatically refused if 
the defendants intend to plead justification, is not comparable: justification is a 
factual claim, the investigation of which will often require sifting through a 
mountain of evidence, something which cannot be undertaken at the interlocutory 
stage. In confidence cases, by contrast, since the judges have the information in 
question before them at that stage, they may be able to find quite readily that the 
defence is made out (as Laws J did in Hellewell) or will probably succeed at trial 
(as in Lion Laboratories) or that it does not justify publication at large (as in 
Francome). 

Courts will of course have to take account of Article 10 jurisprudence on interim 
injunctions, indeed section 12 instructs them to have ‘particular regard’ to Article 
10. The leading case on prior restraints is Observer and Guardian v UK,*’9 in 
which the Court considered the compatibility with Article 10 of interim injunctions 
preventing those newspapers from publishing Spycatcher material. The Court laid 
down. a basic principle: 

‘while Article 10 does not in terms prohibit the imposition of prior restraints on publication 

... the dangers inherent in [them] are such that they call for the most careful scrutiny on the 


part of the Court ... news is a perishable commodity and delay of its publication, even for a 
short period, may well deprive it of all its value and interest’ .280 


While the court’s actual decision in the case seemed to suggest that the need to 
preserve the plaintiff s rights will in itself point strongly towards the imposition of 
an interim injunction,**! the relatively cautious approach adopted may have been 
influenced by the fact that the very sensitive issue of national security was at stake. 


275 See A-G v Guardian; Francome, 900 (both n 7 above); Lion Laboratories, n 185 above, 551. 

276 See Lion Laboratories 538, 548, 553; sımılarly in Hellewell, where the public interest argument 
prevented the award of an injunction. The contrary view of Lord Denning in Woodward v Hutchins, n 
174 above, was explicitly rejected in Lion Laboratories. 

277 This will generally follow under the ‘balance of convenience’ test (American Cyanamid Co v Ethicon 
[1975] AC 396). See A-G v Guardian Newspapers Ltd (n 111 above), 1292 and 1305. 

278 It applies, per s12(1)): ‘if a court ıs considering whether to grant any relief which, if granted, might 
affect the exercise of the Convention right to freedom of expression’ 

279 (1991) 14 EHRR 153. 

280 bid para 60. 

281 The initial injunctions, which prevented publication for over a year, were found not to violate Article 
10. they were held to be justified on the basis that they had the am of maintaining the A-G’s ability to 
bring a case claiming permanent injunctions; see I. Leigh [1992] PL 200. 
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It is suggested that the domestic judiciary should look rather to the general 
principle laid down in the case that the granting of interim injunctions is a 
particularly significant prima facie infringement of Article 10. This factor would 
then have to be weighed against the strength of the privacy claim, in the manner 
suggested earlier and, in accordance with section 12, a court should grant an 
interim injunction only if it considers that the privacy argument is the stronger one. 


Conclusions 


We have sought to demonstrate that the action for breach of confidence is now ripe 
for development into a privacy law in all but name, and may provide a more 
effective and subtle means of protecting privacy than commonly thought. 
Legitimisation of this judicial enterprise can now be found, we have argued, in 
the Human Rights Act: its introduction of the Convention into UK law will require 
the courts to draw upon the decisions we have discussed and, importantly, upon the 
general principles expressed in the Strasbourg jurisprudence. As we have tried to 
demonstrate, such an enterprise may also be grounded in human rights values as 
expressed in cases in other jurisdictions; such jurisprudence may also point the way 
to resolution of some of the problems discussed above which the judiciary will 
need to confront as they engage in incremental development of the action. 

The principal objection to this enterprise has always been the perceived threat to 
press freedom. We have argued that this fear is largely misplaced and indeed that 
the right to free speech and to protection for privacy are ‘mutually supportive’ ,282 
since both are ‘essential aspects of the liberal democratic order’.?8 It is essential, 
however, that the senior judiciary appreciate the need for a proper resolution of 
these interests. In this regard, if Article 10 had not been introduced into UK law, 
and its importance highlighted by section 12 of the incorporating Act, this would 
be a much less opportune moment to put forward the argument for the development 
of a privacy law. 

It is frequently remarked of countries which have effective privacy laws, such as 
France and Germany, that their media does not exhibit the ‘gutter’ quality 
associated with the UK tabloid press.*®* In our fiercely competitive media market, 
the tendency of debased and lurid ‘news’ coverage in one newspaper to drive down 
the standards in another is very marked. The introduction of some legal protection 
for privacy might encourage a movement away from the prurient trivia which 
currently fills so many of our newspapers and so far from threatening free speech 
in the press, could enhance it. We conclude that, without undue optimism, one may 
envisage the creation of a privacy Jaw in the Human Rights Act era which is fully 
in harmony with the key aim of the Convention — to ‘maintain and promote the 
ideals and values of a democratic society’ .2® 


282 Emerson, n 221 above. 

283 n 23 above. Calcutt thought the area of conflict between speech and pnvacy quite small (n 9 above, 
paras 12.24-12.29). 

284 See, eg Markesenis, n 57 above, 129. 

285 n 53 above. 
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Sexual Orientation Discrimination after 
Grant v South-West Trains 


Nicholas Bamforth* 


In Grant v South-West Trains [1998] ECR I-621, the European Court of Justice 
implied that, as a general matter, discrimination against an employee on the 
ground of sexual orientation did not violate Article 141 EC. This article argues 
that Grant rests on shaky foundations, in that it is conceptually inconsistent with 
the Court’s earlier decision in P v S and Cornwall County Council [1996] ECR I- 
2143. Furthermore, the scope of Grant has since been qualified by decisions of the 
European Court of Human Rights — decisions which may well have undermined 
the status of the case more broadly. However these difficulties are ultimately 
resolved, the Court of Justice’s treatment of sexual orientation discrimination 
exposes flaws in its approach as a self-proclaimed constitutional court. 


The permissibility of employment discrimination against persons of lesbian, 
bisexual or gay sexual orientation has recently been considered by both the 
European Court of Justice and the European Court of Human Rights. In Grant v 
South-West Trains,’ the Court of Justice ruled that the denial of an employment- 
related benefit to a lesbian employee did not violate Article 141 of the EC Treaty? 
(concerning equal pay) and implied that as a general matter, instances of sexual 
orientation discrimination would breach neither Article 141 nor the provisions of 
Directive 76/207 on the Principle of Equal Treatment for Men and Women — leaving 
cases of dismissal from employment potentially unremediable. By contrast, the 
Court of Human Rights accepted in Smith v United Kingdom that the dismissal of 
lesbian and gay military personnel because of their sexual orientation violated, inter 
alia, the right to respect for private life protected by Article 8 of the European 
Convention on Human Rights.’ Smith has since been reinforced by the Court’s 
decision in Da Silva Mouta v Portugal — albeit not an employment case — that sexual 
orientation discrimination can violate Article 14 of the Convention, which prohibits 
discrimination in the enjoyment of other Convention rights.4 On a broader plane, 
Grant is inconsistent in terms of result (although not reasoning, since the grounds for 
decision were different) with the protections against sexual orientation 
discrimination recently articulated by courts in Canada and South Africa.5 





* Queen’s College, Oxford. I should like to thank Catherine Barnard, Grdinne de Búrca, Angela Ward and 
Robert Wintemute for their helpful comments. Responsibility for errors remains mine alone. 


1 Case C-249/96, Grant v South-West Trains [1998] ECR I-621. 

2 Grant was litigated prior to the Article renumbenng instituted by the Treaty of Amsterdam, so what is 
now Article 141 was known as Article 119 throughout the case. 

3 Applications nos. 33985/96 and 33986/96 (2000) 29 EHRR 493; see also applications nos. 31417/96 
and 32377/96, Lustig-Preen and Beckett v United Kingdom (2000) 29 EHRR 548. 

4 Application no. 33290/96, judgment 21st December 1999. 

5 See Egan v Canada [1995] 2 SCR 513; Vriend v Alberta [1998] 1 SCR 1 (sexual orientation 
discrimination prohibited as an ‘analogous ground’ of discrimination under section 15(1) of the 
Canadian Charter of Rights and Freedoms); M v H (1999) 171 DLR (4th) 577; National Coalition for 
Gay and Lesbian Equality v Minister of Justice 1999 (1) SA 6 (sexual onentation discrimination 
prohibited as ‘unfair discrimination’ within the 1996 South Afncan Constitution). See also the US 
Supreme Court’s treatment of same-sex sexual harassment in Oncale v Sundowner Offshore Services 
(1998) 118 S Ct 998. In the UK, see the House of Lords’ approach to the interpretation of legislation 
in Fitzpatrick v Sterling Housing Association [1999] 4 All ER 705. 
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Since the only possible defendant before the Court of Human Rights is the state, 
Smith appears at least to qualify Grant by protecting litigants against those 
instances of employment-related sexual orientation discrimination for which 
Convention signatory states can be held responsible.® This article, however, will go 
further by suggesting that Grant is now directly open to challenge — for two 
reasons. First, Grant rested on shaky foundations prior to Smith, in that the Court of 
Justice’s decision appears to be inconsistent with its earlier ruling in P v S and 
Cornwall County Council — where the dismissal of a transsexual employee who 
was about to undergo gender reassignment was found to violate the Equal 
Treatment Directive.’ Advocate General Tesauro suggested in P v S that the 
Community law principle of equality meant that “connotations relating to sex and/ 
or sexual identity cannot be in any way relevant’ in assessing an employee’s 
suitability for continued employment,’ while the Court concluded that the 
Directive’s scope could not be confined ‘simply to -discrimination based on the 
fact that a person is of one or other sex’.? The logical implication of both 
statements was that if the equal treatment (and by implication, equal pay) 
provisions were broad enough to prohibit discrimination against transsexuals as 
unlawful sex discrimination, then discrimination against lesbians and gays could be 
prohibited on the same basis.!° In terms of Community law, the decision to the 
contrary in Grant has confusing implications for the definition of unlawful sex 
discrimination, dilutes the Community law principles of respect for fundamental 
rights and equality, and prompts concern about the Court’s rôle as the 
Community’s constitutional adjudicator. The second reason is that since the Court 
used a restrictive interpretation of Article 8 of the Convention to justify its 
conclusion in Grant, the Court of Human Rights’ more generous interpretation of 
Article 8 in Smith must undermine the reasoning and conclusion in Grant (a point 
which, it will be argued, is consistent with Da Silva Mouta), even though Grant 
appeared to raise the question of same-sex partnership rights whereas Smith did 
not. In the first section of the article, the meaning of sexual orientation 
discrimination will be explored, while relevant aspects of Grant will be 
summarised in the second. The third and fourth sections will consider the 
implications of Grant for the concept of sex discrimination and the principles of 
respect for fundamental rights, equality and the rule of law. The fifth section will 
consider the relationship between Grant and Smith. 


6 Including via the principle of Drittwirkung or third party effect of certain Convention rights: see A. 
Clapham, Hurnan Rights in the Private Sphere (Oxford: Clarendon Press, 1993) chs 4, 7. 

7 Case C-13/04, P v S and Cornwall County Council [1996] ECR I-2143. 

8 :bıd A G Tesauro, para 19, emphasis added 

9 ibid para 20. 

10 This was certainly the implication drawn by domestic courts: in R v Secretary of State for Defence, ex 
p Perkins [1997] IRLR 297, 303, Lightman J suggested that the policy reasoning which favoured the 
legal protection of transsexuals from discrimination should also serve to protect lesbians and gay men, 
that the protection accorded by P v S to persons undergoing gender reassignment would be made 
hollow if they could still be discmminated against because of the sex of persons to whom they were 
sexually attracted, and that EC law ee adjust to today’s social realities in relation both to 
transsexualism and lesbians and gays — making ıt ‘scarcely possible to limit the application of the 
directive to gender discrimination’. See also R. Wintemute, ‘Recognising New Kinds of Direct Sex 
Discrimination: Transsexualism, Sexual Orientation and Dress Codes’ (1997) 60 MLR 334, 350. 
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Sexual orientation and sexual orientation discrimination 


Opinions vary as to the number of people within the European Union who might be 
categorised as being of lesbian, bisexual or gay sexual orientation. Advocate 
General Elmer suggested in Grant that the figure was somewhere close to thirty- 
five million, depending upon the method of calculation used.!! It is difficult to 
assess the exact figure since it is not settled whether we should include only those 
who engage in sexual relations with persons of the same-sex and self-identify as 
being of lesbian or gay sexual orientation; or also, for example, those who have 
occasionally engaged in same-sex sexual relations but self-identify as heterosexual 
and generally engage in heterosexual relations; or those who would like to engage 
in same-sex sexual relations, but have not yet done so for fear of the social 
intolerance they might encounter.!* Whatever definition we choose, there is clear 
empirical evidence to suggest that persons who are not — or who are not perceived 
as being — of heterosexual orientation are singled out for unfavourable treatment in 
the workplace. For example, a survey conducted by the pressure group Stonewall 
concluded that at least sixteen per cent of the 1975 lesbian, bisexual or gay 
respondents claimed to have experienced at least one definite instance of 
discrimination at work because of their sexual orientation; a further twenty-one 
per cent suspected that they had been discriminated against; eight per cent claimed 
to have been dismissed from a job because of their sexual orientation; and forty- 
eight per cent claimed to have been harassed at work, the harassment ranging from 
verbal abuse through to violence and even death threats. !° 

Robert Wintemute has categorised the unfavourable treatment of employees 
because of their sexual orientation as examples of sexual orientation 
discrimination. Wintemute suggests that the term ‘sexual orientation’ can be used 
to refer both to the direction of a person’s sexual and/or emotional attractions (ie, 
whether they are attracted only to persons of the same sex, only to persons of the 
opposite sex, or to both) and to a person’s sexual and/or emotional behaviour (ie, 
whether the sexual relations in which they engage, or the sexual and emotional 
relationships which they form, are solely with persons of the same sex, solely with 
persons of the opposite sex, or with both).!4 Sexual orientation discrimination 
occurs where a person is treated unfavourably because of their sexual orientation, 
whether the treatment is motivated by the direction of that person’s attractions or 
by their actual behaviour — and whether any behaviour consists of an isolated 
sexual act or an entire sexual and emotional relationship. A person could 
therefore be categorised as a victim of sexual orientation discrimination whether or 


11 n 1 above, A G Elmer, para 42. In Europe in the Pink. Lesbian and Gay Equality in the New Europe 
(London: GMP, 1992), Peter Tatchell put the figure at thirty-two million. 

12 This can cause particular difficulties when ıt comes to constructing a theory of justice and political 
morality designed to protect those falling within whatever definition we ultimately adopt: see further 
N. Bamforth, Sexuality, Morals and Justice: A Theory of Lesbian and Gay Rights Law (London: 
Cassell, 1997) 74-85, 138-139, 237-250. 

13 A. Palmer, Less Equal than Others: a survey of lesbians and gay men at work (London: Stonewall, 
1993). In relation to physical violence directed at lesbians and gay men, see also the Stonewall survey 
reported in The Independent, 9 November 1995, 5, under the headline ‘One in three gays 1s victim of 
violence’, and Amnesty International’s 1997 Report entitled Breaking the Silence. Human Rights 
Violations Based on Sexual Orientation 

14 R. Wintemute, Sexual Orientation and Human Rights. The United States Constitution, the European 
Convention, and the Canadian Charter (Oxford: Clarendon Press, 1995) 6—10. 

15 Wintemute further divides sexual orientation discrimination into direct and indirect forms, drawing 
on the distinction between direct and indirect discrimination in UK sex discrimination law: ibid 
10-15 
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not they have identified themselves as having a particular sexual orientation, and 
whether or not they actually engaged in sexual relations with persons of a 
particular sex — thus avoiding the definitional problems associated with the terms 
‘lesbian’, ‘gay’ and ‘bisexual’. For this reason, the concept of sexual orientation 
discrimination will be used throughout this article. 


Grant v South-West Trains in the European Court of Justice 


The fact-situation in Grant was, prima facie, a clear example of sexual orientation 
discrimination. The plaintiff's employer, South-West Trains, refused to grant her 
concessionary travel on the company’s trains for her long-term partner, who was 
also female. The plaintiff s contract of employment stated that her spouse would be 
granted concessionary travel at the discretion of the employer — the term ‘spouse’ 
denoting both marriage partners and common law partners of the opposite sex, save 
that in the case of a common law partner a meaningful relationship had to have 
existed for at least two years. The plaintiff's predecessor in post — a man — had 
been granted the concession for his female common law partner on this basis, but 
the plaintiff was refused it because her partner was of the same sex. The plaintiff 
claimed that her employer’s refusal amounted to unlawful sex discrimination under 
Article 141 EC, which guarantees equal pay for male and female workers for equal 
work or work of equal value. She argued that there was direct sex discrimination 
because, inter alia, her male predecessor had been granted the concession for a 
female partner, whereas she had not — the only difference between the two 
situations being the sex of the employee seeking the concession.!® 

The central issue in Grant was thus whether sexual orientation discrimination 
against an employee was in principle prohibited under EC sex discrimination 
law.!7? Assuming that it is justifiable — according to our background theories of 
justice and political morality — for the law to be used to prohibit sexual orientation 
discrimination,!® this central issue can for convenience be divided into two 


16.n 1 above, paras 16—17. She also argued at para. 18 that sexual orientation discrimination amounted to 
. _ -sex discrimination since it originated ın prejudices regarding the sexual and emotional behaviour of 
persons of a particular sex, and at para 19 that any such discrimination could not be justified. It 1s 
currently uncertain whether direct discrmination 1s capable of justification within EC sex 
discrimination Jaw; see B Hepple, ‘Can direct discrimination be justified?’ (1994) 55 Eq Opps Rev 
48. In Grant, the Advocate General was of the view that the direct discrimination which he found to 
be present was not capable of justification on the facts. Since the Court found that there was no direct 
discrimination, they did not need to consider the justification issue (n 1 above, A G Elmer, paras 37- 

40, 49). 

17 Since the Court of Justice had already stated ın Case 12/81, Garland v British Rail Engineering 
[1982] ECR 359, para 9 that travel concessions granted by an employer to former employees 
amounted to ‘pay’ for the purposes of Article 141, both Advocate General Elmer and the Court were 
able to accept without difficulty in Grant that the granting of concessions to spouses (defined as 

e or common law partners) of present employees also fell within Article 141 — n 1 above, 
paras 13-14; A G Elmer, paras 9-12. 

18 I have argued elsewhere that it is: see further N.Bamforth, n 12 above, chs 4—7. It should be noted that 
if the legislature had been debating whether to pass a law prohibiting sexual orientation 
discrimination, the particular justification we use for claiming that such discrumination should be 
prohibited (for example, because it violates a morally valuable principle like respect for privacy, or 
equality of concern and respect, or personal autonomy) would have some bearing on how the 
proposed law should be drafted (for example, in terms of protecting a right to privacy, or a right to 
equality, or a right to autonomy). This issue 1s less relevant in the context of the Grant case, however, 
since the choice facing the Court was between prohibiting sexual orientation discrumination under the 
existing equal pay (and treatment) provisions and leaving the question of introducing such a 
prohibition to the Member States and/or the Community legislature. 
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questions.!° The first, conceptual question is whether it is possible as a matter of 
logic to bring instances of sexual orientation discrimination within the heading of 
unlawful sex discrimination. This question — the answer to which depends upon our 
understanding of the nature of sex discrimination law — arose in Grant for the 
tactical reason that sexual orientation discrimination was not prohibited in its own 
right under a directly effective provision of EC law.” As Robert Wintemute has 
shown, the conceptual question is not asking whether sexual orientation 
discrimination should be subsumed within sex discrimination, being challengeable 
solely on that basis: rather, it is asking whether ‘distinctions based on sexual 
orientation, when examined from a different angle, are in fact also or 
simultaneously “on grounds of sex” because they are based on the sexes of the 
individuals concerned.’?! The second, institutional question is whether it is 
appropriate for the Court of Justice to interpret the EC equal pay (and, by 
implication, equal treatment) provisions as prohibiting sexual orientation 
discrimination — a point which requires consideration of the Court’s stated 
commitment to the principles of respect for fundamental rights and equality, and of 
its proper constitutional rôle within the Community legal order (for example, 
whether it is constitutionally appropriate for the Court to adopt a controversial and 
potentially far-reaching interpretation of the equal pay provisions). 

Advocate General Elmer accepted the plaintiff's arguments in his Opinion. He 
pointed out that in P v S, the Court had found that the right not to suffer 
discrimination on the basis of sex was not confined to cases where the 
discrimination was based on the fact that the victim was biologically of one sex, 
but also covered discrimination against a person due to their gender reassignment — 
the common link being that such discrimination was based, exclusively if not 
essentially, on the gender of the person concerned.” It had also been accepted in P 
v S that it was irrelevant that the employer would have treated employees who 
were female-to-male transsexuals just as unfavourably as those whose gender 
reassignment was from male to female.“ P v S thus marked ‘a decisive step away 
from an interpretation of the principle of equal treatment based on the traditional 
comparison between a female and a male employee ... The essential point was that 
the discrimination was based exclusively, or essentially, on gender.’2* While P v S 
technically concerned equal treatment rather than equal pay, the Advocate General 
was Clear that both sets of provisions should be interpreted as precluding all forms 
of discrimination, whether de jure or de facto, based exclusively or essentially on 
gender.» So, in determining whether gender discrimination had occurred in Grant, 
a purely objective assessment should be made; the employer’s subjective motive 
was irrelevant. The real question was whether the employer’s differential treatment 
of an employee seeking the travel concession for a partner of the opposite sex and 
an employee seeking the concession for a partner of the same sex was, objectively 
viewed, exclusively or essentially gender-based. According to the Advocate 


19 The Court of Justice did not itself adopt such a division. 

20 The tactical nature is clear from para 19 et seq of Advocate General Elmer’s Opinion, n 1 above. In 
Canada, litigants had an incentive to argue that sexual orientation discnmination should be prohibited 
as sex discrimination until the Supreme Court recognised — in Egan v Canada, n 5 above, and Vriend 
v Alberta, n 5 above, that ıt constituted a ground of challenge in its own nght under s 15(1) of the 
Charter of Rights and Freedoms. 

21 Wintemute, n 10 above, 344 

22 n 1 above, A G Elmer, para 14 — based on P v S, n 7 above, paras 19 to 22. 

23 n l above, A G Elmer, para 15. 

24 ibid 

25 ibid paras 16, 18. 
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General, gender was — objectively — the only decisive criterion in the employer’s 
rules concerning the issuing of the concession. Had the rules been gender-neutral, 
the plaintiff would have received the concession for her partner. While the 
availability of the concession depended on the gender of both the employee and 
their partner — for they had to be of opposite sexes — gender remained the only 
decisive criterion in the employer’s decision. This conclusion plainly assumes that 
the appropriate comparison, when determining whether sex discrimination has 
occurred, was between the plaintiff and a male employee with a female partner.”® 
The Advocate General was therefore clear that sexual orientation discrimination 
claims could also, as a matter of logic, fall within the ambit of sex discrimination. 
In relation to the second, institutional question, the Advocate General saw it as 
appropriate for the Court to conclude that sexual orientation discrimination could 
also be prohibited as sex discrimination. He first appealed to the Community law 
principle of equality: 
There 1s nothing in either the EU Treaty or the EC Treaty to indicate that the rights and 
duties which result from the EC Treaty, including the right not to be discriminated against 
on the basis of gender, should not apply to homosexuals, to the handicapped, to persons of a 
particular ethnic origin or to persons holding particular religious views. Equality before the 
law is a fundamental principle in every community governed by the rule of law and 
accordingly in the Community as well. The rights and duties which result from Community 


law apply to all without discrimination and therefore also to ... [those] ... citizens of the 
Community ... who are homosexual.?’ 


Secondly, he stipulated that decisions concerning the scope of Article 141 had to 
be ‘kept free of conceptions of morality which may vary from Member State to 
Member State and change with time’. Only a purely objective assessment of 
whether there had been sex discrimination would suffice. 

The Court of Justice refused to follow Advocate General Elmer. In relation to the 
conceptual question, the Court ruled that the refusal to grant the concession was 
based on the fact that the plaintiff did not have a partner of the opposite sex. The 
requirement of an opposite sex partner was applied regardless of the sex of the 
worker concerned — a male employee would have been denied concessionary travel 
for a same-sex male partner just as the plaintiff was for her same-sex female 
partner.” In establishing whether sex discrimination had occurred, the appropriate 
comparison was not between the plaintiff and a male employee seeking the 
concession for a female partner, but between the plaintiff and a male employee 
seeking the concession for a male partner. Since the concession would have been 
refused in both cases, conceptually there was no direct sex discrimination. The 
Court sought to distinguish its earlier decision in P v S by stating that the P v S 
reasoning — that sex discrimination constituted discrimination based exclusively if 
not essentially on the sex of the victim — was confined to cases of gender 
reassignment and did not apply to differences of treatment based on a person’s 
sexual orientation.” 

In relation to the institutional question, the Court felt that it would be 
inappropriate for it to conclude that sexual orientation discrimination also fell 
within the ambit of unlawful sex discrimination. Three main reasons were 
advanced. First, the body of laws prevailing within the EU — namely Community 


26 bid paras 20-26. 
27 ibid para 42. 
28 ibid para 17. 
29 ibid paras 26-28. 
30 ibid para 42. 
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law itself, the laws of the member states, and the case law of the European Court 
and Commission of Human Rights — did not accord equal status to persons in a 
stable relationship with a partner of the same sex and persons in a stable 
relationship with a partner of the opposite sex.3! While the European Parliament 
had issued a declaration deploring sexual orientation discrimination, the 
Community legislative bodies had not yet adopted detailed rules providing for 
the equivalence of same-sex and opposite-sex partnerships.32 The Court then 
asserted — without citing evidence — that most member states did not treat the two 
types of relationship as equivalent.*? Finally, the Court interpreted the Commission 
of Human Rights’ case law as making clear that stable same-sex relationships did 
not fall within the right to respect for private and family life contained in Article 8 
of the Convention and that it was not discrimination under Article 14 of the 
Convention when coupled with Article 8 to treat opposite-sex partnerships more 
favourably than same-sex ones,** and cited the Court of Human Rights’ rulings that 
the right to marry contained in Article 12 of the Convention was confined to 
couples consisting of two persons of the opposite biological sex.55 Given this legal 
background, Community law could not require an employer to treat an employee in 
a stable same-sex relationship in the same way as an employee in a stable opposite- 
sex relationship.” 

secondly, the United Nations Human Rights Committee’s interpretation — in 
Toonen v Australia Communication — of the term ‘sex discrimination’ as including 
sexual orientation discrimination under the International Covenant on Civil and 
Political Rights was irrelevant.” The Committee was not a judicial institution, its 
findings had no binding force in law, and it had merely confined itself to making a 
brief observation in Toonen.*® Furthermore, while the Covenant was one of the 
human rights instruments which the Court took into account in applying the 
fundamental principles of Community law,’ and ‘although respect for the 
fundamental rights which form an integral part of those general principles of law is 
a condition of the legality of Community acts’, the Court believed that ‘those rights 
cannot in themselves have the effect of extending the scope of the Treaty 
provisions beyond the competence of the Community’.4° The scope of Article 141 
should be determined only according to its wording and purpose, its place in the 
scheme of the Treaty and its legal context, and could not be extended by reference 
to international treaties.*! Thirdly, in what might be seen as a separation of powers 


31 tbid para 35. 

32 bid para 31. 

33 ibid para 32. Rather than just making assertions, the Court might usefully have referred to the 
detailed findings set out in K. Waaldijk and A. Clapham (eds), Homosexuality: A European 
Community Issue: Essays on Lesbian and Gay Rights in European Law and Policy (Dordrecht: 
Martinus Nijhoff, 1993). 

34 n 1 above, para 33. The Court of Justice was referring to the Commission’s decisions in X and Y v UK 
(1983) 32 D&R 220; $ v UK (1986) 47 D&R 274, para 2; C and LM v UK, unpublished, 9 October 
1989, para 2; B v UK. (1990) 64 D&R 278; and Kerkhoven and Hinke v. The Netherlands, 
unpublished, 19 May 1992, para 1 

35 n 1 above, para 34 The Court of Justice cited the Court of Human Rights’ decisions in Rees, decision 
of 24 January 1986, Series A no 106, 19, para 49 and Cossey, judgment of 27 September 1990, Series 
A no 184, 17, para 43. 

36 n 1 above, paras 35-36. 

37 (1994) 1 IHRR Vol 1, No 3, 97, para 8 7. 

38 n 1 above, para 46 

39 ibid para 44. 

40 ibid para 45. The Court claimed that it was reiterating the position ıt had previously advocated in 
Opinion 2/94 [1996] ECR I-1759, paras 34 and 35. 

41 n 1 above, para 47. 
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argument, the Court pointed out that Article 13 EC gave the Community legislative 
institutions the power to adopt measures designed to combat sexual orientation 
discrimination, and it was for those institutions — if any — to act in this area.‘ 
Unlike the Advocate General, the Court therefore offered negative responses to 
both the conceptual and the institutional questions — suggesting that there was no 
overlap, at least in the context of an employer’s treatment of lesbian and gay 
employees with same-sex partners, between sexual orientation discrimination and 
sex discrimination. 


Is sexual orientation discrimination sex discrimination? The 
conceptual question 


Although the question whether sexual orientation discrimination may also be 
prohibited as unlawful sex discrimination usually arises for a tactical reason, it is 
nonetheless of great conceptual importance for our understanding of the nature of 
sex discrimination law.43 For, as Advocate General Elmer clearly implied in his 
Opinion,“ if sexual orientation discrimination is also sex discrimination, then the 
latter concept prohibits not only discrimination on the basis of a person's sex- 
related physical characteristics (that is, the fact that they are physically female or 
physically male) but extends to encompass discrimination on the basis of sex- 
related gender réles — potentially warranting the prohibition of any adverse 
treatment based on the fact that a person behaves in a way which is generally 
considered ‘inappropriate’ for their sex (in this context, the notion that it is 
‘appropriate’ for women to have sexual relations with men but ‘inappropriate’ for 
men to do so, and ‘appropriate’ for men to have sexual relations with women but 
‘inappropriate’ for women to do so). One’s choice of definition has an important 
practical aspect. For direct sex discrimination claims usually require the plaintiff to 
show that they have been treated unfavourably by contrast with a comparable 
person of the opposite sex — known as the ‘comparator’.* Sexual orientation 
discrimination could also count as sex discrimination if the appropriate comparator 
in Grant was — as the plaintiff claimed — her male predecessor in post; but it could 
not if — as the Court decided — the appropriate comparator was a man with a male 
partner.*® 

It would be a mistake, however, to see the Court’s decision in Grant as 
constituting a clear-cut choice in favour of a narrow view of unlawful sex 
discrimination as something confined to cases where an employer distinguishes 
between males and females only on the basis of sex-related physical 
characteristics, as opposed to a broader view whereby sex discrimination also 





42 ıbıd para 48. See also para 36. 

43 This assumes that none of the more popular background arguments of justice and political morality 
which can be used to justify the prohibition of sexual onentation discrimination as a general matter 
mandate that such prohibition should not occur under the heading of sex discrimination. For further 
details of these arguments, see N. Bamforth, n 12 above. 

44 n 1 above, A G Elmer, paras 15, 16 The point was made more explicitly in P v S, in concluding that 
discnmination against a transsexual constituted sex discrimination. n 7 above, paras 20, 21; AG 
Tesauro, para 19. 

45 The necessity of having a male comparator is more contestable ın the context of dismissal due to 
pregnancy: cf Case C-177/88, Dekker v Stichting [1990] ECR I-3941; E Ells, “The Definition of 
Discrimination in European Community Sex Equality Law’ (1994) 19 EL Rev 563; R. Wintemute, 
‘When is Pregnancy Discrimination Indirect Sex Discrimination?’ (1998) 27 ILJ 23; N. Bamforth, 
‘The Changing Concept of Sex Discrimination’ (1993) 56 MLR 872. 

46 n 1 above, paras 26-28. 
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occurs where the distinction is based on social conceptions of ‘appropriate’ gender 
rôles. For the Court approved — albeit only in the context of discrimination against 
transsexuals — its reasoning in P v S,*’ where a gender réle-based conception of sex 
discrimination was plainly in use. The Court had asserted in P v S that the scope of 
the Equal Treatment Directive could not be confined to discrimination based on the 
physical fact that a person was of a particular sex,*® and that a person who was 
dismissed for undergoing gender reassignment was treated unfavourably ‘by 
comparison with persons of the sex to which he or she was deemed to belong 
before undergoing gender reassignment’.49 A comparison between a male-to- 
female transsexual employee — a person who refuses to conform to social 
assumptions about how ‘males’ should behave — and male employees who (other 
things being equal) conform with such assumptions by remaining physically male 
is a text book example of a gender rdle-based approach. By contrast, where 
unlawful discrimination relates to the physical fact that an employee is of one or 
other sex, the obvious comparison is between the treatment of that employee and 
the treatment of a person of the other physical sex who also undergoes gender 
reassignment — the comparison rejected by the Court in P v S. 

In consequence, the Court in Grant might more accurately be said to have opted 
for an unsettled approach to the definition of sex discrimination, under which such 
discrimination sometimes entails gender réle-based distinctions but usually does 
not? — as distinct from the approach seemingly favoured by Advocate General 
Elmer in Grant and by the Court in P v S, whereby sex discrimination encompasses 
gender réle-based distinctions as a general matter. It is thus uncertain — after Grant 
— when a gender réle-based approach can be used in sex discrimination cases and 
when it cannot. The conceptual divergence to which this gives rise is particularly 
obvious if we compare P v S with Grant. For while it remains permissible, in the 
context of discrimination against transsexuals, to compare the treatment of a 
person who is not conforming with an ‘appropriate’ gender rôle to that of one who 
is, such a comparison is impermissible in the context of discrimination against 
lesbians and gay men. Grant stipulates that rather than comparing the treatment of 
a woman who has a female partner with that of a man with a female partner — in 
other words, the treatment of a person who defies an ‘appropriate’ gender rôle with 
that of one who conforms — the comparison must be between two non-conformists 
in physically similar circumstances, namely a woman and a man each of whom has 
a same-sex partner. The comparison required by Grant might also be felt to 
overlook an important conceptual aspect of anti-discrimination law. For we tend to 
justify the existence of anti-discrimination laws by arguing that they promote the 
liberty, or the autonomy, or the equality of individuals or groups who would 
otherwise be socially disfavoured.°! It might be said that the very essence of such 





47 ibid para 42. 

48 n 7 above, para 20. 

49 ibid para 21. 

50 An area where the Court would appear to have adopted a gender role-based approach to sex 
discrimination is in dealing with the adverse treatment of pregnant women. Relevant EC law cases 
include Case C-177/88, Dekker v Stichting, n 46 above; Case C-179/88, Handels- og (Hertz) [1989] 
ECR 3199; and Case C-32/93, Webb v EMO Air Cargo [1994] ECR I-3567. That these cases employ 
a gender réle-based approach ıs best seen by comparing them to the early (and now clearly wrong) 
English decisions in Turley v Allders Department Stores [1980] ICR 66 and Hayes v Malleable 
Working Men’s Club and Institutue [1985] ICR 703. 

51 Compare, eg P. Brest, ‘In Defense of the Anti-Discrimination Principle’ (1976) 90 Harvard L Rev 1, 
6-12; P.Westen, ‘The Empty Idea of Equality’ (1982) 95 Harvard L Rev 537; S. Marshall, “Reversing 
Discrimination’ and J Waldron, ‘Indirect Discrimination’, in S. Guest and A. Mune (eds), Equality 
and Discrimination (Stuttgart: Sterner Verlag Wiesbaden, 1985); J. Gardner, ‘Liberals and Unlawful 
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laws is that they seek to correct imbalances between the unfree and the free, or the 
disempowered and the empowered, or the unequal and the over-privileged. Yet in 
requiring an employer’s treatment of a lesbian to be compared with their treatment 
of a gay man, the Court in Grant dictated a comparison between members of two 
almost equally unfree, disempowered or unequal groups. In consequence, the 
Court’s conceptual approach to the ambit of sex discrimination in Grant is plainly 
inconsistent with its case law concerning transsexuals. 

Conceptual inconsistency is of great importance in relation to our second, 
institutional question°? — but in relation to the conceptual question it is not enough 
to condemn Grant on its own. For if we are to criticise Grant in terms of the 
conceptual question, we must first establish that there is a sound conceptual basis 
for arguing that sexual orientation discrimination also counts as sex discrimination. 
One argument — advanced by David Pannick QC and Robert Wintemute, and 
closely analogous to the plaintiff s argument in Grant — focuses on the structure of 
the legal concept of direct sex discrimination, and for this reason can be labelled 
the ‘analytical argument’. Wintemute suggests that because an individual’s sexual 
orientation can only be defined by reference to their sex, distinctions based on 
sexual orientation necessarily also involve distinctions based on the sexes of the 
individuals concerned. The basis for categorising a man as gay is that he is 
attracted to men, in the same way that the basis for categorising a woman as 
heterosexual is that she is attracted to men. So, where a man is penalised for being 
attracted to men or for having a male partner but a woman is not, the only 
difference between the two is their sex. Sexual orientation can be seen as an extra 
or alternative basis for the differential treatment, but this should not be allowed to 
hide the fact that straightforward sex discrimination is taking place: for the man 
and the woman have been treated differently although the circumstances applicable 
to both are the same — that is, they are both attracted to men or have a male 
partner.°3 Pannick expresses the point well: 


Suppose the employer dismisses a male homosexual from employment because he has a rule 
that he will employ neither men nor women who have sexual preferences for persons of their 
own sex. The complainant can argue that this is sex discrimination because if two employees 
— one male, and one female — are romantically or sexually attracted to the same actual or 
hypothetical male non-employee, the employer treats the male employee less favourably on 
the ground of his sex than he treats the female employee ... The employer who has said that 
a sexual relationship with Mr X is conduct permissible in a female employee but conduct 
impermissible in a male employee has clearly differentiated in treatment of male and female 
employees. The differentiation 1s on the ground of sex: women may have relationships with 
Mr X and retain their jobs; if men have such relationships they will be sacked.*4 


At an abstract level, the analytical argument seems logical. However, case law 
from the United States and Canada suggests that it is perhaps a little too abstract to 
appeal to courts. When the analytical argument has been used, courts have usually 
concluded — like the Court of Justice in Grant — that the adverse treatment of a gay 
or lesbian employee is based on a distinction relating to that employee’s sexual 
orientation as distinct from their sex. In De Santis v Pacific Telephone and 
Telegraph Co, for example, the appellants claimed that they had been 
discriminated against on the basis of sex, contrary to Title VII of the US Civil 


Discrimination’ (1989) 9 OJLS 1; N.Bamforth, ‘Setting the Limits of Ant-Discrimination Law. Some 
Legal and Social Concepts’, ın J Dine and B. Watt (eds), Discrimination Law: Concepts, Limitations, 
and Justifications (London. Longman, 1996). 

52 See text to nn 96 to 128. 

53 Wintemute, n 10 above, 344-348. 

54 D. Pannick, Sex Discrimmation Law (Oxford: Clarendon Press, 1985), 201-203. 
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Rights Act 1964, when they were dismissed after the employer became aware of 
their sexual orientation — the basis for this claim being that male employees who 
had or wished to have male sexual partners were dismissed, whereas female 
employees with male sexual partners were not.°> Speaking for the United States 
Court of Appeals (Ninth Circuit), Choy CJ rejected this argument as an attempt ‘to 
“bootstrap” Title VUH protection for homosexuals. While we do not express 
approval of an employment policy that differentiates according to sexual 
preference, we note that whether dealing with men or women the employer is 
using the same criterion: it will not hire or promote a person who prefers sexual 
partners of the same sex. Thus the policy does not involve different decisional 
criteria for the sexes.’>© In other words, in dismissing men who preferred male 
partners and women who preferred female partners, the employer was treating both 
sexes in the same way, so that there was no sex discrimination.°’ Similarly, in Egan 
v Canada — where the Supreme Court of Canada eventually concluded that sexual 
orientation discrimination might violate the equality guarantee contained in section 
15(1) of the Canadian Charter of Rights and Freedoms in its own right’? — an early 
effort to argue that such discrimination could also be prohibited as sex 
discrimination was rejected by the Federal Court Trial Division using essentially 
the same reasoning as in De Santis.-? Indeed, the only context in which the 
analytical argument has clearly found favour is in the Human Rights Committee’s 
interpretation of Article 2 of the International Covenant on Civil and Political 
Rights in Toonen v Australia — an interpretation which, as we have seen, was 
deemed not to be authoritative in Grant. 

Marc Fajer has therefore suggested that the analytical argument merely amounts 
to the literal assertion that the employer has taken the sex of the parties into 
account — an assertion which is too simple and stark to have much chance of 
success in court.®! In fairness, Fajer’s suggestion is probably too blunt. For, as has 
already been suggested, judicial recognition that sexual orientation discrimination 
is also sex discrimination requires the courts to take a clear conceptual stand by 
acknowledging that sex discrimination is broad enough to encompass differential 
treatment based on sex-related gender rôles as well as the fact that a person is of a 
particular physical sex. Once this acknowledgement is made, it becomes possible 
to see why it might be conceptually appropriate to compare the employer’s 


55 (1979) 608 F 2d 327. 

56 ibid 331 

57 In State of Missouri v. Walsh (1986) 713 SW 2d 508 — a challenge to the constitutionality of a state 
law prohibiting same-sex sexual acts — a sex discrimination argument failed for a similar reason, with 
the Supreme Court of Missoun accepting that the impugned statute treated both sexes equally by 
excluding sexual conduct with persons of the same sex. See also Smith v Liberty Mutual Insurance 
Co. (1975) 395 F Supp 1098, (1978) 569 F 2d 325; Blum v Gulf Oil Corp. (1979) 597 F 2d 936; 
Valdes v Lubermen’s Mutual Casualty Co (1980) 507 F Supp 10; Philips v Wisconsin Personnel 
Commission (1992) 482 NW 2d 121. 

58 n 5 above; see also Vriend v. Alberta, n 5 above. s 15(1) stipulates that ‘Every individual is equal 
before and under the law and has the nght to the equal protection and equal benefit of the law without 
discrimination and, ın particular, without discrimination based on race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability.’ The words ‘in particular’ indicate that 
section 15(1) does not contain an exhaustive list of prohibited grounds of discmmination, allowing 
courts to prohibit additional grounds by analogy — see further R. Wintemute, n 14 above, ch 6. 

59 (1992) 87 DLR (4th) 320, 330-331. 

60 n 4 above, paras 8.7 and 11 (the strand of sex discrimination argument in play becomes clear from 
paras 6.12 and 6.13). The Supreme Court of Hawaii initially accepted in Baehr v Lewin (1993) 852 P 
2d 44 that the denial of a marriage licence to a same-sex couple was an example of sex discrimination, 
but this conclusion did not rely strictly on the analytical argument see text to nn 84 et seq. 
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treatment of a gay man with their treatment of a heterosexual woman instead of a 
lesbian — for the sex of a person’s a ‘tual or desired sexual partner is something 
about which strong social norms cbncerning gender identity (relating, more 
precisely, to the appropriate sexual behaviour of a person of a particular sex) do 
exist. In consequence, the real shortcoining of the analytical argument is not that it 
is literal per se — rather, it is that it requires a conceptual shift in the law’s 
understanding of the nature of sex discrimination (as a social phenomenon as much 
as anything else), but fails to present anything beyond abstract logic to lend appeal 
to such a shift. 

It is therefore necessary to find an appealing justification, relating to the social 
rôle of sex discrimination law, for making the conceptual shift. One such 
justification — which can be labelled the ‘social argument’ can be found in the 
writings of Andrew Koppelman® and Cass Sunstein. Koppelman concurs with 
the analytical argument, but goes on to suggest that laws which discriminate 
against lesbians and gays ‘rest upon a normative stereotype: the bald conviction 
that certain behaviour — for example, sex with women — is appropriate for members 
of one sex, but not for members of the other sex’.© At the heart of Koppelman’s 
and Sunstein’s analysis lies a comparison between contemporary laws which 
penalise same-sex sexual acts and relationships and the decision in Loving v 
Virginia, where the US Supreme Court ruled that state laws prohibiting inter-racial 
marriages violated the Equal Protection Clause of the Fourteenth Amendment to 
the U.S. Constitution. In Loving, the State of Virginia had tried to defend the 
disputed statutes by arguing that they affected white and black participants in an 
inter-racial marriage equally and did not involve racial discrimination — for just as 
blacks were prohibited from marrying whites, whites were prohibited from 
marrying blacks. Warren CJ dismissed this argument, stating that “There can be no 
question but that Virginia’s miscegenation statutes rest solely upon distinctions 
drawn according to race. The statutes proscribe generally accepted conduct if 
engaged in by members of different races ... The fact that Virginia prohibits only 
inter-racial marriages involving white persons demonstrates that the racial 
classifications must stand on their own justification, as measures designed to 
maintain White Supremacy.’®’ By identifying the real social function of the 
statutes as being the maintenance of white supremacy over blacks, the Court was 
able to rule that the statutes had no legitimate purpose and violated the Equal 
Protection Clause — even if they appeared at first glance to apply equally to both 
groups.°8 However, the Court was able to reach this conclusion only by discounting 
outward appearances and switching the focus of analysis to the true social function 
of the statutes. As Sunstein points out, while the ban on inter-racial marriages 
involved formal equality between blacks and whites, when ‘[v]iewed in context — 
in light of its actual motivations and its actual effects’, it was ‘part of a system of 
racial caste.’ 


62 See also Andrew Koppelman’s analogous argument in “Three Arguments for Gay Rights’ (1997) 95 
Michigan L Rev 1636, 1661-1662. For an example of institutional considerations preventing a court 
from making such a shift, see Macauley v Massachusetts Commission Against Discrinunation (1979) 
397 NE 2d 670, 671 (Supreme Judicial Court of Massachusetts). 

63 Principally in A. Koppelman, ‘Why Discrimmation Against Lesbians and Gay Men is Sex 
Discrimination’ (1994) 69 NYU L Rev 197. 

64 ‘Homosexuality and the Constitution’ (1994) 70 Indiana Law J 1. 

65 Koppelman, n 63 above, 219 

66 (1967) 388 US 1. 

67 ibid 11. 

68 ibid 9, 11, 12. 

69 Sunstein, n 64 above, 18 See also Koppelman, n 63 above, 223. 
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Koppelman engages in an analogous recategorisation of laws which penalise or 
prohibit same-sex sexual relations and relationships.” He suggests that, ‘It should 
be clear from ordinary experience that the stigmatization of the homosexual has 
something to do with the homosexual’s supposed deviance from traditional sex 
roles’, according to which men (traditionally assigned to the socially ‘superior’ 
rôle) would pair off with women (traditionally assigned to the ‘inferior’ role).7! For 
social conservatives, same-sex sexual relations pose a direct threat to this ‘natural’ 
order — in just the same way as inter-racial sexual acts were once penalised since 
they challenged social perceptions of ‘appropriate’ racial hierarchies.’ Sunstein 
thus argues that legal prohibition of same-sex marriages can be seen as ‘part of the 
social and legal insistence on “two kinds”’ — male and female — an insistence 
which mandates fixed gender categories and sex-r6le stereotyping.” Koppelman in 
turn maintains that by reinforcing traditional social categorisations, laws which 
prohibit same-sex sexual acts or penalise lesbians and gays more broadly will 
‘implicitly stigmatize women, and ... reinforce the hierarchy of men over 
women.’’* Just like laws prohibiting inter-racial marriage, ‘their purpose is to 
support a regime of caste that locks some people into inferior social positions at 
birth.’’> From this perspective, an analogy can be drawn between the conclusion in 
De Santis that no sex discrimination occurs where lesbians and gay men are treated 
equally badly, and the now-discredited pre-Loving v Virginia cases which held that 
prohibitions on inter-racial marriage did not involve racial discrimination since 
they curtailed the freedom of whites and blacks in equal measure.”6 As Koppelman 
points out, if bars on inter-racial marriage are to be seen as inherently defined by 
reference to the races of those involved,” adverse treatment of same-sex sexual 
acts or relationships must equally be defined by reference to the sexes of those 
involved — for only a person who is female would be penalised for having a sexual 
relationship with a woman.’8 This analysis of the social rôle of law thus enables 
Koppelman and Sunstein to conclude that just as inter-racial couples are no longer 
placed at a legal disadvantage by comparison with same-race couples, same-sex 
couples should not be placed at a disadvantage by comparison with opposite-sex 
couples.’9 

The social argument has had a mixed record in US state courts. In Singer v Hara, 
the Washington Court of Appeals rejected any analogy between the bar on inter- 
racial marriages in Loving and a bar on same-sex marriages in ruling that the 
refusal of a marriage licence to a male same-sex couple did not constitute unlawful 
sex discrimination under either the Equal Rights Amendment to the state 
constitution or the Equal Protection Clause of the Fourteenth Amendment to the 
US Constitution.8° Swanson CJ asserted that the couple were ‘not being denied 


70 Koppelman, n 63 above, 222-223. See also Koppelman’s ‘The Miscegenation Analogy’ Sodomy Law 
as Sex Discrimination’ (1988) 98 Yale Law Journal 145. 
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76 See, for example, Pace v Alabama (1883) 106 US 583. 
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entry into the marriage relationship because of their sex; rather, they are being 
denied entry into the marriage relationship because of the recognized definition of 
that relationship as one which may be entered into only by two persons who are 
members of the opposite sex.’®! The licence was refused “because of the nature of 
marriage itself.’®* However, the opposite conclusion was reached in Baehr v 
Lewin, where the Supreme Court of Hawaii initially ruled that a state law which 
permitted marriage licences to be issued only to opposite-sex couples prima facie 
violated the express prohibition of sex discrimination contained in the state 
constitution®? and could only be justified at trial using the strict scrutiny standard.™4 
Levinson J and Moon CJ based their majority judgment squarely on Loving v 
Virginia. Loving unmasked the ‘tautological and circular nature’®° of the argument 
that a ban on same-sex marriages did not bring equal protection analysis into play, 
and allowed the Court to reject the decision in Singer v Hara as ‘tortured and 
conclusory sophistry’ .8© The Court concluded that a bar on same-sex marriages was 
wholly analogous with a bar on inter-racial marriages: substitute the word ‘sex’ for 
the word ‘race’ in the Loving judgment and equal protection analysis ‘yields the 
precise case before us together with the conclusion that we have reached.’®’ In 
similar vein, the California Court of Appeals accepted in Engel v Worthington that 
a photographer’s refusal to publish a picture of a male same-sex couple in a high 
school reunion book constituted unlawful sex discrimination contrary to state civil 
rights legislation.®8 Citing Loving, the Court ruled that the photographer’s action 
was gender-dependent. The fact that a female same-sex couple would have been 
treated in the same way as the male same-sex couple did not stop the 
photographer’s apparently equal application of a discriminatory practice from 
being unlawful. 

The persuasive authority of all three cases is limited given that they were decided 
in state courts and principally concerned state rather than federal law. Two points 
should be noted, however. First, the decision in Singer v Hara turns squarely on the 
analytical sleight of hand attacked by Koppelman,” in that the definition of the 
term ‘marriage’ favoured by the Court is inherently sex-based — for according to the 
Court, marriage is something which by definition is confined to a man and a woman. 
Analytically, the decision might be said to presuppose the answer to the question it 
is supposed to determine. Secondly, a federal court — the US Court of Appeals 
(Seventh Circuit) — has since accepted in Nabozny v Podlesny that a state school’s 
failure to protect an openly gay student against a prolonged campaign of violent 
harassment due to his sexual orientation was actionable as sex discrimination under 


the concurring and dissenting judgment of Johnson J), while insisting on other grounds that the state 
constitution should grant same-sex couples the common benefits and protections that flow from 
marriage. 
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the Equal Protection Clause of the Fourteenth Amendment.?! While the Court of 
Appeals did not rely on Loving, clear parallels can be drawn between the Court’s 
reasoning and the social argument. For the Court’s conclusion that sex 
discrimination had occurred rested on the fact that the school authorities failed to 
protect the student because of his obvious deviation from the ‘accepted’ gender rôle 
for males. When the student was subjected to a mock rape at the hands of other male 
students, the school principal’s alleged response was to say that “boys will be boys’ 
and that he should ‘expect’ such behaviour if he was ‘going to be so openly gay’. 
Eschbach CJ inferred from this that the school failed to take action ‘because both 
the perpetrators and the victim were males’, and found it ‘impossible to believe that 
a female lodging a similar complaint would have received the same response.’% 
This echoes Koppelman’s argument about the social réle of adverse treatment of 
lesbians and gays.” For the school authorities would have protected a female 
student who complained of male sexual harassment since this fitted within an 
‘accepted’ understanding of the world — the woman as the passive victim, the men 
as the aggressors; but when a male student found himself in a stereotypically 
‘female’ position in being subjected to a mock rape, the school ignored him because 
of his deviation from ‘accepted’ male behaviour by being openly gay. 

Given the contrasting decisions in cases where the social argument has been 
used, the question whether sexual orientation discrimination can also count — as a 
conceptual matter — as sex discrimination remains open in US law. At first glance, 
Loving might not seem to offer an immediately compelling parallel for courts in 
western Europe given its rôle in challenging the distinctively formalised system of 
racial segregation in the United States of the 1960s. Reflection suggests, however, 
that the real significance of the case is as a powerful example of the way in which 
more-than-usually searching judicial analysis of the social réle of an impugned 
statute or decision can result in the strengthening of anti-discrimination 
protections. And, if such analysis is possible in the racial context, an equivalent 
deepening of analysis might be possible in the context of sexual orientation, 
linking the adverse treatment of lesbians and gay men with traditional social 
perceptions of appropriate gender rôles — in both Europe and the USA. This deeper 
social connection could then be used to explain why instances of sexual orientation 
discrimination might be seen, at least prima facie, as instances of sex 
discrimination. Time will tell whether or not US federal courts can be persuaded 
to support such an argument. Whether it is right to criticise the European Court of 
Justice for its decision in Grant is, however, somewhat easier to determine. For it 
will be argued in the following section that our second question — whether it was 
institutionally appropriate for the Court of Justice to prohibit sexual orientation 
discrimination as sex discrimination — already had a clear answer, given the earlier 
decision in P v S. 


Is sexual orientation discrimination sex discrimination? The 
institutional question 


The institutional question in Grant requires consideration of two issues. The first, 
more overt issue is the Court’s treatment of the Community law principles of 
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respect for fundamental rights and equality. This can be categorised as an 
institutional issue since both principles are supposed to guide the Court in its 
assessment of the legality of Community and national measures — that is, in 
performing its rôle as constitutional adjudicator in the Community legal system.”° 
The second issue — the Court’s treatment of the principle of respect for the rule of 
law — can be categorised as an institutional issue for the same reason. It is a 
somewhat deeper institutional issue than the first, however, since the rule of law 
is said to lie at the very foundation of Community law. It will be argued that 
Grant involves a dilution of the principles of respect for fundamental rights and 
equality. However, the decisive issue — in terms of the institutional question — is 
that the Court was trying in Grant to avoid assuming what it saw as an 
inappropriately ‘legislative’ rôle; in consequence, it failed to treat like cases 
alike, instead opening up a clear inconsistency with P v S and ignoring an 
important aspect of the rule of law. The Court’s constitutional rôle dictated that it 
should either apply P v S consistently or else overrule it completely; as it is, the 
Court did neither. 

The Court of Justice first made explicit reference to the “fundamental human 
rights enshrined in the general principles of Community law’ in Stauder v City of 
Ulm,” and respect for fundamental rights is now well-established as a general 
principle of Community law.” After initially being used to test the legality of 
Community measures,”8 the principle was later applied by the Court in scrutinising 
national measures designed to implement Community legislation,?? and can now 
be used to scrutinise any national measure falling within the scope of Community 
law.!0 Perhaps the most authoritative summary of the Court’ s view of fundamental 
rights can be found in Opinion 2/94, where it was stated that: 


it ıs well settled that fundamental rights form an integral part of the general principles of law 
whose observance the Court ensures. For that purpose, the Court draws inspiration from the 
constitutional traditions common to the Member States and from the guidelines supplied by 
international treaties for the protection of human rights on which the Member States have 
collaborated or of which they are signatories. In that regard, the Court has stated that the 
Convention has special significance. 10! 


This position has since been entrenched in Article 6 of the Treaty on European 
Union. 

Equality is a less certain notion, given that the term has been used in at least 
three distinct senses in Community law. First, the Treaties explicitly prohibit 


95 For discussion of the constitutional réle of the Court’s rights jurisprudence, see J. Weiler, The 
Constitution of Europe (Cambridge: CUP, 1999) ch 3. 

96 Case 29/69, Stauder v City of Ulm [1969] ECR 419, para 7. 

97 For general discussion, see P. Craig & G. de Búrca, EU Law: Text, Cases and Materials (Oxford: 
Oxford University Press, 2nd ed 1998) ch 7; L Betten & N. Gnef, EU Law and Human Rights 
(London: Longman, 1998); T. Tmdimas, The General Principles of EC Law (Oxford: OUP, 1999) 
ch 6. 
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20; Case 4/73, Nold v Commission [1974] ECR 491; Case 44/79, Hauer v Land Rhemland-Pfalz 
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certain types of discrimination — nationality discrimination (via Article 12 EC) and 
sex discrimination (via Article 141 EC) — in what might be seen as an attempt to 
promote equality between market actors in the interest of market integration. 10? 
The secondary legislation designed to ensure free movement of workers and 
services and freedom of establishment might be seen as a further example of this 
sense of equality — for, as Gillian More suggests, it establishes ‘a range of rights 
closely linked to market access, which guarantee a type of equivalent treatment to 
migrant economic actors.’ !°3 Secondly, equality between men and women has been 
described by the Court — notably in its Defrenne judgments — as a fundamental 
human right or fundamental principle, the observance of which it guarantees for 
social as much as economic reasons.!%* The Court was plainly alluding to this 
sense of equality when it asserted in P v S that ‘the right not to be discriminated 
against on grounds of sex is one of the fundamental human rights whose 
observance the Court has a duty to ensure.’!}© Thirdly, sections of Advocate 
General Tesauro’s Opinion and the Court’s judgment led many commentators to 
argue that P v S marked the emergence of equality per se as a general and 
autonomous principle, value or goal of Community law.!° The Court, for example, 
referred to the Equal Treatment Directive as ‘simply the expression, in the relevant 
field, of the principle of equality, which is one of the fundamental principles of 
Community law.’!°7 Depending upon the context in which the term equality is 
used, its meaning can also vary. A narrow meaning — associated with the first two 
Community law senses of equality — is as the synonym for or corollary of non- 
discrimination. This is the Aristotelian notion of equality: things which are deemed 
to be alike — in the Treaty, men and women, or the nationals of different member 
states — should be treated alike by not suffering discrimination by comparison with 
one another.!°8 A wider meaning comes into play where equality is seen as a 
general and autonomous principle — for in this context, equality can go beyond 
mere non-discrimination and develop a more substantive content, even if it is still 
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influenced by the notion of non-discrimination.!© The exact requirements of this 
third sense of equality may be somewhat fluid, however. As Takis Tridimas has 
suggested: ‘The historical and ideological origins of the principle determine ... its 
limits. In declaring equal treatment as a general principle of law the Court does not 
endorse any particular theory of equality. It does not seek to advance a particular 
idea of the social good. Rather, the principle is seen as a democratic guarantee 
which prevents Community and national authorities from imposing differential 
treatment without good reason.’ 110 

P v S therefore suggested that in determining whether sexual orientation 
discrimination also fell within the conceptual remit of sex discrimination, the Court 
should apply the principles of respect for human rights and equality, including 
equality in its third and broadest sense. Indeed, this seems to be exactly what 
Advocate General Elmer was doing in his Opinion in Grant when he referred to the 
‘fundamental principle’ of equality before the law applicable ‘in every community 
governed by the rule of law’, which meant that rights and duties should be enjoyed 
without distinctions based on sex, sexual orientation, disability, ethnic origins or 
religion.!!! However, by confining — without further explanation — the P v S$ 
reasoning to cases involving transsexuals, the Court in Grant was plainly staging a 
general retreat from the third sense of equality: for it failed to supply a good reason 
for applying the P v S reasoning to transsexuals but not to lesbians and gay men, 
when the two groups appeared — using the P v S reasoning — to be similarly 
situated. According to Grant, action to combat discrimination in general — that is, 
on any basis mentioned by the Advocate General other than sex — was instead to be 
a task for the Community legislative institutions using Article 13 EC.'!? Given that 
freedom from sex discrimination counts as one of the fundamental rights protected 
by the Court, this might in turn be said to mark a shift in the Court’s approach to 
fundamental rights in general. For the Court invoked Opinion 2/94 to declare that it 
would involve an impermissible extension of its human rights jurisdiction to 
categorise sexual orientation discrimination as sex discrimination.'!? This is a 
novel use of Opinion 2/94: for the principal concern of the Opinion was with the 
limits of the Community’s powers, in the sense of whether the Community had the 
constitutional capacity to accede to the European Convention on Human Rights!" 
— and in ruling that the Community could not accede, the Court explained that it 
was nonetheless permissible to take account of the Convention in interpreting 
Community law. In Grant, however, the Court explicitly used Opinion 2/94 to 
justify giving a restrictive interpretation of Community law in an area, equal pay, 
where it already had competence to act — an altogether more negative approach.!!° 
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That the Court found it easy to back away from a rigorous application of the 
principles of respect for fundamental rights and equality is not altogether 
surprising. The Court’s fundamental rights jurisprudence has long been the subject 
of critical scrutiny: commentators have suggested that rights notions are used 
pragmatically by the Court to promote European integration, and that they cannot 
be relied upon to guarantee a meaningful level of legal protection for 
individuals."!® Dilution of the fundamental rights and equality principles was 
probably also assisted by the opacity of both principles, equality in particular, !!7 
and was perhaps unsurprising given the firmness of the Court’s answer to the 
conceptual question. What is truly problematical is the result of this dilution, given 
that Grant plainly opens the Court to criticism from the standpoint of the rule of 
law. The Court made clear in the Les Verts case that the rule of law is a 
foundational principle of Community law, insisting that the Community is ‘based 
on the rule of law’ and referring to its ‘basic constitutional charter, the Treaty.’ 118 
Equally, Article 6(1) TEU now makes clear that the European Union is founded on, 
inter alia, the rule of law. While there is considerable disagreement about the 
precise meaning and requirements of the rule of law, a common element in most 
definitions is that courts must not be arbitrary — instead, they must treat like cases 
(or litigants) alike.!!? The reasoning in P v S strongly suggested that lesbians and 
gays should be able to claim the protection of EC sex discrimination law in the 
same way as transsexuals. Furthermore, as the Court made clear in Grant, the P v S 
reasoning continues to apply in cases involving transsexuals. Yet, relying only on 
the unsupported assertion that P v S could be confined to cases involving 
transsexuals, the Court proceeded to apply a quite inconsistent conceptual 
approach to discrimination claims brought by lesbians and gays. In consequence, 
members of one group discriminated against because of their failure to conform to 
sex-related gender rôles — transsexuals — can claim the protection of sex 
discrimination law using the P v S reasoning; but lesbians and gays cannot do so 
despite apparently being members of an equivalently placed group, with no 
sustainable explanation being offered for the difference in treatment. 120 

It seems clear from the Court’s discussion of Article 13 EC that its primary 
institutional concern in Grant was to uphold the separation of powers by leaving it 
to the Community institutions and the member states to take legislative action to 
combat sexual orientation discrimination. Since Article 13 gives the Community 
institutions a Treaty basis for acting, the Court presumably wished to avoid 
accusations that it was adopting a ‘legislative’ rôle by prohibiting a controversial 
type of discrimination by judicial fiat. This is consistent with the Court’s support 
for the separation of powers in the Chernobyl case, where it suggested that: ‘The 


116 See further the materials discussed in Craig and de Búrca, n 97 above, 337-347; Weiler, n 95 above, 
ch 3; G. de Búrca, “The Language of Rights and European Integration’, ın J. Shaw and G More (eds), 
New Legal Dynamics of European Union (Oxford: Clarendon Press, 1995). 

117 Definitional uncertainty also besets equality at a deeper level. see further J. Raz, The Morality of 
Freedom (Oxford: Clarendon Press, 1986) ch 9; Westen, n 51 above; Bamforth, n 12 above, 250- 
258. 

118 Case 294/83, Parti écologiste ‘Les Verts’ v European Parliament [1986] ECR 1339, para 23. 

119 See, generally, the literature surveyed ın P. Craig, ‘Formal and Substantive Conceptions of the Rule of 
Law. An Analytical Framework’ [1997] PL 467. 

120 Tridimas attempts — at n 97 above, 72-73 — to defend the reasoning in Grant by suggesting that 
discrimination against a transsexual employee involves different considerations, from the standpoint 
of the employer, from discrimination against a lesbian or gay man. Beyond reiterating the Court’s 
own analysis, however, Tridimas fails to make clear why this is so — and once the conceptual and 
institutional questions are considered in full, it should become clear that Tridimas’s suggestion is 
unconvincing 
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Treaties set up a system for distributing powers among the different Community 
institutions, assigning to each institution its own role in the institutional structure 
of the Community and the accomplishment of the tasks entrusted to the 
community.’!2! In consequence, it was ‘the Court’s duty to ensure that the 
provisions of the Treaties concerning the institutional balance are fully applied’ .!?4 
Invoking the separation of powers is, however, insufficient for two reasons to 
defend Grant. First, it is widely acknowledged that the Court has acted in a 
‘legislative’ fashion — arguably ignoring separation of powers-based concerns — in 
previous cases in order to plug ‘gaps’ left by the inactivity of the Community 
legislative institutions.!3 This being so, reliance on the separation of powers in 
Grant cannot, without more, be convincing. Secondly, as the Court has itself 
recognised, concepts of institutional balance or separation of powers cannot be 
detached from the rule of law. The Court asserted in the Zwartveld case that since 
the Community is subject to the rule of law, relations between the Community 
institutions and the member states were governed by a duty of sincere co-operation 
which it was the Court’s duty to police.!2* And Gráinne de Búrca has suggested, 
following the Chernobyl case, that the idea of ‘institutional balance’ has become 
the accepted term for describing the allocation of power among the various 
Community institutions. It plays the rôle that would otherwise be played by a 
formal notion of separation of powers, with the Court policing the institutional 
balance in the name of the rule of law.‘ This fits with much of the theoretical 
discussion concerning the inter-relationship between the rule of law and the 
separation of powers: separation of powers has sometimes been described as the 
foundation of the rule of law;!2© sometimes as an ingredient of it.!% Either way, it 
is clear that the two are integrally related: both are concerned with the appropriate 
division of power between — and with constraining the circumstances in which 
power may legitimately be exercised by — institutions in a liberal democracy. In 
consequence, it is meaningless to invoke the separation of powers — still less in the 
context of a dilution of the principles of respect for fundamental rights and equality 
— without taking account of the demands of the rule of law more broadly. 

This brings us back to the inconsistencies between Grant and P v S. If the Court 
had separation of powers-driven concerns about not adopting a legislative rôle, the 
place to have expressed those concerns was in P v S — as something which would 
presumably have mandated a decision against the plaintiff. But having decided in 
favour of the plaintiff in P v S, the rule of law’s requirement that like cases be 
treated alike plainly restricted the Court in Grant either to finding for the plaintiff 
or to over-ruling P v S altogether. By ruling that discrimination against 
transsexuals can constitute sex discrimination — using the P v S reasoning — but 
that discrimination against lesbians and gays cannot, the Court has opted for the 


121 Case C-70/88, European Parliament v Council [1990] ECR I-2041, para 21. 

122 n 121 above, para 25 

123 See, generally, P Craig, ‘Once upon a Time ın the West: Direct Effect and the Federalization of EEC 
Law’ (1992) 12 OJLS 452, 463-470; Case 2/74, Reyners v Belgium [1974] ECR 631; Case 41/74, 
Van Duyn v Home Office [1974] ECR 1337; Case 43/75, Defrenne v Sabena (No 2), n 104 above. 

124 Case C-2/88, Zwartveld [1990] ECR I-3365, paras 16-19. 

125 G. de Búrca, ‘The Institutional Development of the EU: A Constitutional Analysis’, ın Craig and de 
Búrca (eds), n 102 above, 58. See also de Buirca’s discussion of the criticisms of such notions at 61- 
80. 

126 T.R.S. Allan, ‘Legislative Supremacy and the Rule of Law: Democracy and Constitutionalism’ (1985) 
44 CLJ 111, 125-129. 

127 Usually via the assertion that an independent judiciary (an element of the separation of powers) 1s 
essential for the functioning of the mle of law. Duport Steels v Sirs [1980] 1 WLR 142, 157H (Lord 
Diplock); J Raz, ‘The Rule of Law and tts Virtue’ (1977) 93 LQR 195, 200-201. 
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worst of all possible worlds: the two cases are authoritative in terms of the groups 
they cover, yet inconsistent in their conceptual approach. The Court’s discussion of 
the Treaty as a ‘constitutional charter’ in the Les Verts case suggests that it 
welcomes its rôle as the constitutional court of the European Union; this being so, 
the Court is obliged to take seriously the requirements of the normative 
constitutional principles it invokes — such as respect for the rule of law.!28 On 
this basis, it seems clear that the Court answered the institutional question wrongly 
in Grant — exposing the decision to criticism even before the intervention of the 
Court of Human Rights in Smith. 


The relationship between Grant and Smith v United Kingdom 


Smith v United Kingdom, like Grant, was a clear prima facie case of sexual 
orientation discrimination. The applicants had been discharged from the British 
armed forces because they were discovered to be lesbian or gay. They argued 
before domestic courts that the discharges — and the accompanying military police 
investigations into their sexual lives — violated the right to respect for private life 
guaranteed by Article 8 of the European Convention on Human Rights and 
constituted unlawful sex discrimination contrary to the EC Equal Treatment 
Directive.!*? The latter claim — based on the analytical argument — was referred to 
the Court of Justice by Lightman J in R v Secretary of State for Defence, ex p 
Perkins,'*° a case with similar facts to those of Smith. However, this reference was 
withdrawn following the Grant decision on the basis that Grant applied equally to 
equal treatment and equal pay cases and therefore determined the matter.!3! This 
inter-connection between Smith, Perkins and Grant demonstrates that the same 
underlying issue — the permissibility of sexual orientation discrimination in 
employment — lay at the heart of all three cases, even though Grant and Perkins 
considered the question from the standpoint of EC sex discrimination law and 
concerned equal pay while Smith did so using the Convention and concerned what 
would have been — in the EC law context — equal treatment, and even though the 
discriminatory action in Smith and Perkins had a more serious consequence for the 
litigants (dismissal from employment) than it did in Grant (denial of concessionary 
travel). One might try to argue that the two courts were dealing with distinct issues 
on the basis that the Court of Justice was concerned with partnership rights for 
same-sex couples, whereas Smith concerned discrimination against an individual. 
This distinction is illusory, however. For one thing, the overlapping history of the 
Grant and Smith litigation shows that both cases went to Europe to test a similar 
issue: the permissibility of sexual orientation discrimination in employment. For 
another, an employer’s refusal to offer concessionary travel fits just as easily, 
conceptually-speaking, into Wintemute’s definition of sexual orientation 


128 See further Weiler, n 95 above, 24; S. Weatherill, Law and Integration in the European Union 
(Oxford: Clarendon Press, 1995) 189-190; M. Shapiro, “The European Court of Justice’, in Craig and 
de Búrca (eds), n 102 above. 

129 R v Ministry of Defence, ex p Smith [1996] QB 517. The litigants also argued that the discharge policy 
was Wednesbury unreasonable in terms of the domestic law of judicial review. In Smith v United 
Kingdom, the Court of Human Rights ruled that the domestic judicial review standard violated Article 
13 of the Convention n 3 above, paras 129-139. However, this is not directly relevant here. 

130 n 10 above. 

131 R v Secretary of State for Defence, ex p Perkins (No 2) [1998] IRLR 508, 509. This reasoning appears 
to close off any Community law-based challenge before domestic courts for so long as Grant remains 
binding — although cf M. Rubenstein, Editonal, [1998] IRLR at 491. 
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discrimination!32 as does the dismissal of military personnel, even if the first 
situation involves a question of partnership rather than just individual rights. It may 
be easier, intuitively-speaking, to see the discrimination issue involved in the 
dismissal of an individual: but a court should not allow conceptual logic to be 
defeated by intuition just because a case involves a partnership. 

Article 8 protects the right to respect for a person’s private and family life, home 
and correspondence. As such, its scope is potentially wide:!** as the Court made 
clear in Niemietz v Germany, respect for private life can encompass both the 
‘private’ aspects of an individual’s own life and — at least to some degree — their 
establishment and development of relationships with others.!** Article 8 stipulates 
that an interference with a person’s right to respect for private life is justifiable if it 
is in accordance with the law and is necessary in a democratic society in the 
interests of, inter alia, national security, the prevention of disorder, the protection 
of health or morals, and the protection of the rights and freedoms of others. The 
Court has made clear that the word ‘necessary’ implies that there must be a 
pressing social need for the interference in question — it cannot just be ‘useful’ or 
‘reasonable’ — and that national governments enjoy a ‘margin of appreciation’, the 
generosity of which varies according to the aim of the interference and the nature 
of the activity affected by it, when making the initial assessment of the existence of 
such a need.!35 In Dudgeon v United Kingdom, the Court established that 
consensual same-sex sexual relations are a protected aspect of a person’s private 
life,36 and that since consenting sexual activity was ‘a most intimate aspect of 
private life ... there must exist particularly serious reasons before interferences on 
the part of public authorities can be legitimate’.!37 Furthermore, the notion of 
‘necessity’ had to be considered in the context of a ‘democratic society’, two of the 
hallmarks of which are tolerance and broadmindedness.!3* In consequence, the 
criminalisation of private, consensual sexual activity between males aged over 
twenty-one could not be justified in the interests of protecting health or morals, or 
protecting the rights of others — and therefore violated Article 8.13? 

In Smith, the Court of Human Rights found that the military police investigations 
— which included detailed interviews with each applicant and with third parties 
about their sexual orientation and sexual lives, together with the preparation of a 
final report on the matter — were a direct interference with the applicants’ Article 8 
right, and that ‘[t]heir consequent administrative discharge on the sole ground of 
their sexual orientation also constituted an interference with that right’.!40 The 





132 Text to nn 15 and 16, above. 

133 See D. Harns, M. O’Boyle and C. Warbnick, Law of the European Convention on Human Rights 
(London: Butterworths, 1995) ch 9. 

134 Senes A, vol 251-B, para 29. See also X and Y v Netherlands series A, vol 91 para 22: private life also 
covers ‘the physical or moral integrity of the person’ including ‘his or her sexual life’ 

135 Handyside v United Kingdom, series A vol 24, paras 48-49; Sunday Times v United Kingdom, series 
A vol 30, para 59; Dudgeon v United Kingdom, series A, vol 45, para 52. 

136 n 135 above, para 41; see also Norris v Ireland, series A, vol 142, para 38; Modinos v Cyprus, series 
A, vol 259; D Harns, M. O’Boyle and C Warbrick, n 133 above, 311-312; F. Jacobs and R. White, 
The European Convention on Human Rights (Oxford: Clarendon Press, 2nd ed, 1996) 190-192; P. 
van Dyk and G van Hoof, Theory and Practice of the European Convention on Human Rights (The 
Hague: Kluwer, 3rd ed, 1998) 496—498 

137 n 135 above, para 52. 

138 ibid para 53; see further Harris, O’Boyle and Warbrick, n 133 above, 290-301, 344-345. 

139 n 135 above, paras 60, 61, 63; see also Norris v Ireland, n 136 above; Modinos v Cyprus, n 136 
above 

140 n 3 above, para 71. 
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Court accepted that the interferences were in accordance with domestic law!*! and 
had been designed to preserve national security and prevent disorder.!42 The key 
issue was therefore whether the interferences — the acts of sexual orientation 
discrimination — could be justified as necessary in a democratic society in pursuit of 
these aims. The Court reiterated the point from Dudgeon that to be considered 
necessary, an interference must answer a pressing social need — and that ‘necessity’ 
must be understood in the context of a ‘democratic society’, the hallmarks of which 
included ‘pluralism, tolerance and broadmindedness’.!43 The Court also followed 
Dudgeon in asserting that the margin of appreciation available to national 
authorities varies according to the nature of the activities restricted and the aims 
pursued by the restrictions, and that particularly serious reasons were needed to 
justify interferences with a most intimate part of an individual’s private life.!44 The 
Court felt that the interferences in Smith were particularly grave: first, the military 
police investigations were of ‘an exceptionally intrusive character’ ;!45 secondly, the 
discharge of the applicants, who had previously enjoyed successful military careers, 
had had a profoundly negative impact on their prospects;!* and thirdly, the policy 
of discharging lesbians and gays was absolute and general, and bore no relation to 
any individual’s conduct or service record.!4” The Court was unimpressed by the 
government’s argument that the discharge policy was necessary to preserve military 
morale, operational effectiveness and fighting power: the apparently negative 
attitude of heterosexual military personnel to the idea of serving alongside lesbians 
and gays did not provide a sufficient justification for the policy any more than could 
‘similar negative attitudes towards those of a different race, origin or colour’ ,!48 
particularly not when codes of conduct and disciplinary rules could be developed to 
deal with any behavioural issues which might arise.!49 The United Kingdom was in 
‘a small minority’ among European countries in imposing such a blanket discharge 
policy, and the Court could not overlook the ‘widespread and consistently 
developing views and associated legal changes’ in favour of tolerance in other 
signatory states.!°° In consequence, the government could not be said to have 
produced sufficiently ‘convincing and weighty reasons’ to justify the policy, the 
discharge of the applicants,!>! or the investigations into the applicants’ private lives 
after they had admitted that they were lesbian or gay.!52 

In terms of the Convention, Smith clearly marks a broadening in the scope of the 
Article 8 right in the context of sexual orientation discrimination. For, as Robert 
Wintemute has noted, the impact of Dudgeon was previously ‘confined to the 
single issue of criminalisation’ of same-sex sexual relations:'>>3 the case had not 
helped establish any wider principle prohibiting sexual orientation discrimination 
in employment.!*4 Smith makes clear, by contrast, that dismissing a person from 
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military employment because of their sexual orientation can breach Article 8, 
thereby expanding the range of actions which are deemed to interfere with a 
person’s sexual privacy.!>° It is also significant that such a conclusion was reached 
in a case concerning military employment. For, while individuals generally retain 
their Convention rights when enlisting in the armed forces, the Court has made 
clear that a system of military discipline can ‘by its very nature’ imply that certain 
of those rights may be subjected to ‘limitations incapable of being imposed on 
civilians’ ,!° and that signatory states possess a wide margin of appreciation in 
cases involving national security.!°’ In Smith, however, the Court suggested that 
while signatory states could impose restrictions on the Article 8 rights of individual 
military personnel, this could only be done ‘where there is a real threat to the 
armed forces’ operational effectiveness’, which had to be substantiated by specific 
examples!>§ — a burden the state failed to discharge on the facts. The Court had 
previously talked of the need for specific examples in Vereinigung Demokratischer 
Soldaten Osterreichs v Austria, concerning the permissibility of restricting the 
Convention right to freedom of expression in the military context.!5? Taken 
together, the two cases suggest that the Court’s concern to give signatory states 
some leeway in military matters will take second place to its desire to ensure that 
interferences with the most central Convention rights are permitted only in very 
limited circumstances. In assessing the margin of appreciation using the Dudgeon 
formula, the nature of the activity affected by an interference with a Convention 
right thus appears, at least in this context, to be more weighty than the aim of that 
interference. 

It is uncertain, however, how broad a principle of non-discrimination Smith 
establishes. First, the employer in Smith was the state, and any possibility of 
extending Article 8 protection to employees in the private sector would depend 
upon the uncertainties of the Drittwirkung principle — whereby signatory states are 
sometimes held responsible for nghts violations by private actors — and on the 
means by which the Convention is brought into the domestic legal systems of 
signatory states.!© Secondly, it is unclear how far — in relation to the state itself — 
Smith goes in precluding sexual orientation discrimination in general, rather than 
just in the specific context of dismissal from military employment. Given the 
importance attached by the Court to the intrusive military police investigations into 
the applicants’ private lives, it is uncertain whether a dismissal made without an 
investigation would have been condemned, or condemned as strongly. This could 
be particularly important in cases where civilian civil servants are dismissed, given 
that the military police would not be involved. However, two factors suggest that 
Smith should be seen as applicable in all cases of dismissal from employment by 
the state. First, the Court was reinforced in its view that there had been a violation 
of Article 8 in Dudgeon because there had been an extensive police investigation 
into the applicant’s private life.!©1 However, in Norris v Ireland — also concerning 
a national law prohibiting consensual sexual acts between men — the Court found 


155 Contrast B v United Kingdom (1983) D&R 68, criticised by van Dijk and van Hoof, n 136 above, 
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that there had been a violation of Article 8 even though the applicant had not been 
investigated; the mere existence of the relevant criminal law was sufficient.!© 
Given that the investigation was only one among several factors considered in 
Smith, consistency suggests that the Court should be equally willing to find a 
breach of Article 8, other things being equal, whether or not there has been an 
investigation. Secondly, the fact that the Court has traditionally offered signatory 
states greater leeway in cases involving military discipline than in those involving 
civilians — yet still found in Smith that insufficient justification had been produced 
— suggests that it is likely to be harder still for the state to produce a convincing 
justification for the dismissal of a civilian civil servant. 

However, the Article 10 case law suggests that Smith will not apply to a state’s 
refusal to employ someone due to their sexual orientation. For the Court has 
repeatedly made clear that while civil servants enjoy the right to freedom of 
expression once in post, the Convention does not include a right of equal access to 
employment in the civil service (whether in a civilian or military capacity) — an 
absence of protection which seems from the Court’s reasoning to apply whatever 
Convention right is in issue.!©? Further constraints on Smith are unlikely to be 
accepted by the Court, however. For it has since ruled in Da Silva Mouta v 
Portugal that differential treatment on the basis of a person’s sexual orientation can 
— where no objective or reasonable justification can be found for it — in itself 
violate the prohibition of discrimination in relation to the enjoyment of other 
Convention rights contained in Article 14.1% Da Silva Mouta concerned a national 
court’s allocation of parental responsibility for a child after her parents’ divorce, 
and the discrimination in issue thus related to the enjoyment of an Article 8 right. 
However, the Court’s reasoning clearly implies that sexual orientation 
discrimination can be directly prohibited under the Convention whenever Article 
14 can be tied to another Convention right.!®© 

However widely Smith itself applies, the case appears to undermine the Court of 
Justice’s reasoning and conclusion in Grant. In Grant, the Court of Justice used 
existing Convention case law to help justify its ruling that sexual orientation 
discrimination did not violate Article 141 EC.1% Yet in Smith, the Court of Human 
Rights was clear that a factually more serious example of sexual orientation 
discrimination in fact violated the Convention. This being so, two consequences 
appear to flow from the Court of Justice’s statement in Opinion 2/94 that the 
Convention has ‘special significance’ 167 for its interpretation of EC law. First, if it 
is right to read Grant as implying that sexual orientation discrimination violates 
neither the equal pay nor the equal treatment provisions of EC law, and to read 
Smith as establishing that the Convention in principle prohibits sexual orientation 
discrimination when the state dismisses its employees, Opinion 2/94 must require 
that Grant be qualified or distinguished in cases falling within the ambit of Smith. 
This conclusion is reinforced by Da Silva Mouta, which appears to prohibit sexual 
orientation discrimination in the enjoyment of any Convention right. And, since Da 
Silva Mouta says nothing about the relationship between sexual orientation 
discrimination .and sex discrimination — also prohibited under Article 14 of the 
Convention — it cannot offer any support for the Court of Justice’s conclusion in 
162 n 136 above, para 38. 

163 Glasenapp v Germany, series A, vol 104, paras 48—49; Kosiek v Germany, senes A vol 105, para 35; 
Vogt v Germany, series A, vol 323, para 43. 
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Grant that the two are conceptually distinct.!6 Secondly, the Court of Human 
Rights’ willingness in Smith to extend the reach of Article 8 protection beyond the 
criminal law and into employment cases suggests that a similar generosity of spirit 
is necessary for a Court of Justice which claims to give special significance to 
Convention rights. If this is so, then the Court of Justice should reconsider its 
restrictive interpretation of the Convention in Grant, together with its treatment of 
the institutional question more broadly. 


Conclusion 


It has been suggested that in terms of the conceptual and institutional questions, 
there are strong grounds for criticising the European Court of Justice’s decision in 
Grant. Indeed, in terms of the institutional question, the Court appears — given P v 
S — to have reached the wrong decision. For it is conceptually possible, as the 
social argument in the US case law shows, to conclude that sexual orientation 
discrimination is sex discrimination — and P v S clearly implied that the Court itself 
felt such a conclusion to be possible. However, the Court invoked a separation of 
powers-based argument in Grant to reach the opposite conclusion. In doing so, the 
Court uneasily confined the P v S reasoning to cases where the plaintiff was 
undergoing gender reassignment, and relied upon a conceptual approach to sex 
discrimination and to the comparator issue which was inconsistent with that used in 
P v S — quite apart from diluting its previous approach to the principles of respect 
for fundamental rights and equality. The result is that two groups which should 
have been treated alike using the P v S reasoning were not — even though P v S 
remains good law in relation to one of those groups. In consequence, the Court’s 
commitment to the rule of law’s requirement of consistency is called into question. 
Furthermore, the Court’s institutional reasoning seems to have been undermined — 
and its conclusion restricted — by the subsequent decisions of the European Court 
of Human Rights in Smith and Da Silva Mouta. 

It remains to be seen how the Court of Justice will respond to future cases 
concerning sexual orientation discrimination in employment.!® For the time being, 
Grant suggests that any substantial progress — at least at European level — in 
tackling sexual orientation discrimination will have to be made via Community 
measures enacted on the basis of Article 13. The Commission has now proposed 
that a General Framework Directive for equal treatment in employment — 
prohibiting, inter alia, sexual orientation discrimination — should be enacted using 
this Article,!7° although such a measure will require unanimity among EC member 
states. Furthermore, even if the proposed Directive becomes law, the conceptual 
inconsistency between P v S and Grant will remain unless the Court acts to correct 
the position. In the meantime, Smith appears — given the Court of Justice’s stance 
concerning the Convention in Opinion 2/94 — to undermine the Grant reasoning, 
and together with Da Silva Mouta suggests that judicial protection may in fact be 


168 I am grateful to Alison Fell for clarifying this point In Application No 25186/94, Sutherland v UK, 1 
July 1997, paras 51, 57 (another generous interpretation of Article 8 ignored by the Court of Justice in 
Grant), the Commission on Human Rights ruled that it was not required to determine whether the 
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afforded where the defendant employer is the state. It is to be hoped that the Court 
of Justice will recognise the difficulties inherent in its decision in Grant. For the 
argument for consistent protection against sexual orientation discrimination is 
strong: sexual expression and emotional attachment are central aspects of our 
autonomy — of our well-being as thinking, feeling human beings — and in a tolerant, 
civilised society, the sex of the person with whom we choose to form a sexual and/ 
or emotional relationship is not something for which we should have to risk 
violence, dismissal, or even the denial of concessionary travel.!7! The decision in 
Grant does the European Court of Justice little credit as a constitutional court. 


171 See further Bamforth, n 12 above, 258—267 
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A Birthday Present for Lord Denning: The Contracts 
(Rights of Third Parties) Act 1999 


Catharine MacMillan* 


The new century brings a new approach to the privity rule in English contract law. 
The Contracts (Rights of Third Parties) Act 1999 received royal assent on 11 
November 1999 and came into force on 11 May 2000.! The Act, with some 
modifications, implements the changes recommended in the Law Commission’s 
1996 Report.* Legislative change of the privity rule has taken a long time and 
follows decades of judicial and academic criticism.? When the Contracts ( Rights 
of Third Parties) Bill was read for a second time in the House of Lords,4 Lord 
Meston offered it to Lord Denning as a hundredth birthday present. The Act befits 
the late Lord Denning, for it was he who consistently questioned the existence of 
the privity rule in English contract law.> According to his analysis, the common 
law recognised the right of a person to sue upon a contract where the person was 
not a party to the contract, provided that the contract was made expressly for the 
benefit of the third person and that it was intended to be enforceable by the third 
person. The Act now allows what Lord Denning considered possible over half a 
century ago. While the birthday present is not quite the right size (the Act does not 
abolish the privity rule but merely reforms it in certain circumstances) it would 
have suited Lord Denning’s purposes in a number of contract cases. 

A few examples from past cases serve to illustrate this point. In the case of 
Beswick v Beswick,’ there would have been no need to resort to allowing the 


* Faculty of Laws, Queen Mary and Westfield College. I am grateful to my colleague, Mr Ian Yeats, for 
his helpful comments on an earlier draft of this piece. All errors are my own. 


1 Except where a contract entered into after the Act was passed but before 11 May 2000 expressly 
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hereinafter referred to as ‘the Report’ For discussions of the Law Commission’s recommendations, 
see John N. Adams, Deryck Beyleveld, and Roger Brownsword ‘Privity of Contract — the Benefits 
and the Burdens of Law Reform’ (1997) 60 MLR 238; Andrew Burrows, ‘Reforming pmnivity of 
contract: Law Commission Report No 242’ [1996] LMCLQ 467, and Peter Kincaid ‘Privity and 
Private Justice in Contract’ (1997) 12 JCL 47. 

3 Judicial criticism of the rule can be found in paras 2.64 to 2 69 of the Report and The Mahkutai [1996] 

3 WLR 1, 12. Reference to academic criticism can be found in footnote 163 to para 2.63 of the 

Report. 

HL Deb vol 596 col 20-33 11 January 1999. 

Smith and Snipes Hall Farm LD v Rwer Douglas Catchment Board [1949] 2 KB 500, 514; Drive 

Yourself Hire Co v Strutt [1954] 1 QB 250, 272; Scruttons Ltd v Midland Sihcones Ltd [1962] AC 

446, 483; Beswick v Beswick [1966] Ch 538, 557. 

6 Drive Yourself Hire Co v Strutt [1954] 1 QB 250, 272. For discussion of the issue of the existence or 
non-existence of the privity rule at common law, see Robert Flannigan, ‘Privity — The end of an era 
(error)’ (1987) 103 LQR 564. 
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widow’s claim to specific performance in her capacity as adminstratrix of her 
husband’s estate. The contract between the nephew and the husband included a 
term which was intended to benefit Mrs Beswick. Pursuant to the new Act, she 
would have had the ability to enforce the term in her own right as a third party 
beneficiary.’ In Morris v C.W. Martin & Sons Ltd? Mrs Morris contracted with a 
furrier, Beder, to clean her fur. Beder, with Mrs Morris’s consent, sub-contracted 
with Martin to clean the fur. Martin’s employee stole the fur. Mrs Morris’s claim 
against Martin was allowed in bailment: as sub-bailees for reward, Martin owed the 
owner of the fur the duty to take reasonable care of the fur and not to convert it. 
Under the new Act no recourse to bailment would be required. It is likely that Mrs 
Morris could have sued in her own right on the contract between Beder and Martin 
on the grounds that she was the intended beneficiary of a term to take care of the 
fur in their contract.!° Under section 3 Martin, in turn, could have defended itself 
with the relevant exclusion clause in their agreement with Beder. In Smith and 
Snipes Hall Farm LD v River Douglas Catchment Board,'! the agreement between 
the Catchment Board and the landowners was made with the intent that the terms 
for the construction of the river banks would be enforced by successive owners. As 
such, these successive owners would have been able to enforce the terms in their 
own right, regardless of whether they were in existence when the agreement was 
first made.!2 More problematic is the decision in Scruttons Ltd v Midland Silicones 
Ltd.\3 Here, the relevant contract was the bill of lading which contained a 
limitation of liability clause. The contract was initially between the shipper and the 
carrier; after the sale of the goods it was between the shipper and the consignee. In 
order for the new Act to have allowed the stevedores to avail themselves of the 
limitation clause in this contract, the contract would have needed to contain a term 
which purported to benefit them (s 1(1)(b), (2) & (6)). It is by no means clear that it 
did. The Law Lords, including Lord Denning, did not believe that the bill of lading 
was intended to protect the stevedores.!4 However, the Law Lords were 
considering a different issue: whether the carriers had acted as agents of the 
stevedores and not whether the contract extended an enforceable benefit to the 
stevedores. The bill of lading did seek to allow a bailee of the goods to avail 
himself of the limitation of liability and on this basis it is at least arguable that the 
new Act would have allowed the stevedores to raise the limitation of liability in 
their defence.!5 This last example serves to illustrate that difficult cases are bound 
to arise even after the new Act. 


8 s 1(1)(b), (3) & (5). The contract can be found in [1966] Ch 538, 549-550. 
9 [1966] 1 QB 716. 

10 The decision does not record the complete terms of the agreement between Beder and Martin and the 
author ıs thus speculating on the effect of the terms which probably appeared in the agreement. 

11 n5 above. 

12 ibid 516. s 1(1)(b), (3) & (5). 

13 n 5 above. 

14 n5 above Viscount Simonds 466—467, Lord Reid 474, and Lord Denning 488: ‘the bill of lading 1s 
not expressed so as to protect the stevedores but only the “carriers’’’. 

15 See clause 4 of the long form of bill of lading, n 5 above 451 The effect of this clause, which sought 
to extend ‘all rights, exemptions, ummunities and limitations of liability provided by law and all terms 
of this bill of lading’ to any carrier or bailee, does not seem to have been argued or considered in the 
House of Lords. It is also possible that this clause is out of context with the remainder of the bill of 
lading. If, on a proper construction of the contract, it appeared that the contracting parties did not 
intend to confer a benefit upon the stevedores they would not have acquired a benefit by operation of 
the Act: s 1(2). 
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The Law Commission’s primary reason for proposing reform of the privity rule was 
to give effect to the intentions of the contracting parties.16 If A and B had contracted 
to confer a benefit upon C, then justice required that C be able to enforce the 
contract to receive that benefit. For the law to deny C this right was to thwart the 
intentions of the contracting parties and thereby undermine the ‘general justifying 
theory of contract.’!” The Act therefore gives a third party to a contract the right to 
enforce a term of that contract where the contracting parties intend to give the third 
party such a right. There will be no need for the parties to a contract to employ 
artificial devices to circumvent the application of the privity rule.!® A strong second 
reason for the Law Commission’s recommendation was to overcome the injustice of 
the privity rule to the third party.!? A contract between A and B to confer a benefit 
upon C creates reasonable expectations on the part of C that he will have the right to 
enforce the contract. These reasonable expectations are strengthened when C has 
relied on the contract to regulate his affairs. Where such a reasonable expectation 
has been created, it is not just for the law to deny C any benefit. 


The nature of the reform 


The Act provides a detailed legislative scheme to allow contracting parties to 
provide a benefit to a third party. The Act applies to contracts generally, although 
there are certain kinds of contracts which are excluded from its application.”° The 
general approach of the Act reflects the underlying purpose of allowing the 
intention of the parties to determine the nature of the right provided to the third 
party. Once the Act is found to apply to a contractual term, a certain set of rules 
will automatically apply unless the parties vary these rules by contract. There is, in 
other words, a default setting provided by the Act. The parties can change this 
default setting by contract to suit their own purposes. They can modify either the 
automatic application of the rules set out in the Act or the rules themselves. In the 
words of the Lord Chancellor ‘it is a matter for the parties to decide whether or not 
to confer rights on third parties. It is a matter for them to decide whether such 
rights should be limited’.*! The nature of the reform is such that the third party 
does not become a party to the contract. The effect of Lord Denning’s birthday 
present is to allow contracting parties to provide something akin to a gift to third 
parties. The largesse of the gift is entirely dependent upon the contracting parties.” 


16 The Report para 3.1. Other reasons exist — see paras 3.3-3.8. 

17 ibid para 3.1. 

18 Such devices include, but are not limited to’ collateral warranties; deed polls; trust arrangements, 
assignments; Himalaya clauses; and the use of sub-bailment upon terms. See paras 2.8-2.62 of the 
Report. 

19 ibid para 3.2. 

20 Most of the excluded areas are those m which any privity problems have been dealt with already in 
the specific context of that area of law. Thus, negotiable instruments are excluded, as are contracts 
binding under the Companies Act 1985 s 14, and contracts for the carriage of goods by sea, except to 
the extent that a third party may rely on an exclusion or limitation of liability clause. In addition, 
where appropriate international transport conventions apply, contracts for the carriage of goods by rail 
or road or carriage of cargo by air are excluded (again, except to the extent that the third party can rely 
upon an exclusion or limitation of liability clause). As an addition to the draft Bill, the Act does not 
allow a third party to sue an employee upon his contract of employment. See s 6. 

21 HL Deb vol 596 col 1434 2 February 1999. 

22 This was emphasised in the Lord Chancellor’s speech introducing the Bill; n 4 above, col 32 
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The third party’s right to enforceability 


A person who is not a party to a contract (‘the third party’) may enforce a term of 
the contract where the contracting parties intend to confer such a right. The benefit 
conferred may be either a positive benefit or the provision of an exclusion or 
limitation of liability with respect to the third party (s 1(6)). The Act differs from 
the Law Commission’s draft Bill (‘the draft Bill’) in that the Act only allows a 
right to enforceability with respect to a term of the contract, rather than the contract 
as a whole. This change means that, on the one hand, the Act will now meet the 
concem that the third party can only take advantage of that part of the contract 
which is intended to benefit the third party.” On the other hand, it may at times be 
difficult to locate a particular term which purports to confer a benefit upon the third 
party, even though the contract as a whole intends to confer a benefit upon third 
party. In such a case, either the benefit as a whole would have to be denied, or a 
rather artificial exercise undertaken to designate a ‘term’ to satisfy the Act’s test of 
enforceability. 

There are two limbs to the test of enforceability. The first is where the contract 
expressly provides that the third party may enforce the term (s 1(1)(a)). The second 
is where there is no express provision but where the term purports to confer a 
benefit upon the third party (s 1 (1)(b)) and nothing in the contract rebuts this 
presumption (s 1(2)). The first limb is self-explanatory and is unlikely to give rise 
to many difficulties in practice. As such, it is the preferred manner for third parties 
to acquire a right to enforce the contract. It compares favourably with the second 
limb for three reasons. Firstly, the second limb may give rise to difficulties in 
interpretation. Secondly, this limb rests upon a rebuttable presumption. Thirdly, if 
the contract contains several terms which benefit the third party, each term will 
also need to be enforceable by the third party. 

With regard to the first of these reasons, the initial interpretation and application 
of the second limb of the intention test is likely to give rise to difficulties. When 
does a term purport to confer a benefit upon a third party and when does it not? A 
case such as Beswick v Beswick** would be included subject to rebuttal. The 
purpose of the contract between old Mr Beswick and his nephew was to provide 
Mrs Beswick with an income. It was clearly a contract term for the benefit of a 
third party. A case such as White v Jones,* however, is not intended to be included 
in this limb. The contract between the solicitor and bis client was to draft a will. 
The will would benefit the client’s beneficiary. Thé contract, however, is merely 
the vehicle by which the testator can provide a benefit to his beneficiary. It is a 
contract which results in a benefit to a third party, yet it is not a contract to directly 
benefit the third party. The Law Commission therefore excluded the White v Jones 
situation from the application of the second limb of who can enforce the contract.”® 
Can a distinction be so easily drawn in all cases? It has been suggested that the 
reasonable man would most likely suggest that the party who would purportedly 
benefit from the solicitor’s contract would be the testator’s beneficiary.” Difficult 
cases are likely to arise. 


23 The Report para 7.18. 

24 n5 above. 

25 [1995] 2 AC 207. 

26 The Report paras 7.19-7.27. See also Burrows n 2 above 473-474. 

27 A. Tettenborn, ‘Third Party Contracts — Pragmatism from the Law Commission’, [1996] JBL 602, 
604. Tettenborn’s suggestion is that the emphasis should be shifted from the contract in question to 
the airs in question: ‘is 1t a promise to render performance to a third party, or merely to the other 
contractor?’ 
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With regard to the second of these reasons, a potential problem facing a third 
party who seeks to establish a right to enforce the contract under the second limb is 
that it can be rebutted if the construction of the contract indicates that the parties 
did not intend to confer a benefit. The onus of proving this will lie upon the 
contracting parties, usually the promisor.” It has been anticipated by one of the 
Commissioners, although not specified in either the Report or the Act, that the 
presumption is very strong. It would not normally be rebutted unless there was an 
express term negating the third party’s right, or an express term which was 
inconsistent with the right, or there was a chain of contracts which gave the third 
party a contractual right against another party.2? The Law Commission was 
forceful in its assertion that the case of Junior Books v Veitchi”? lay outside the 
second limb of enforceability as the construction of the contract rebutted the 
presumption.2! Yet would it really? The Law Commission bases its view on the 
statement that the assumptions of the construction industry are such that parties 
intend to seek remedies only from those they have contracted with and not to cut 
across contractual chains. There is, however, a certain circularity to this 
assumption.** The assumption must be formed because privity of contract has 
generally prevented a third party from seeking a benefit. Indeed, the actual 
situation is such that one would have thought that this was a very fertile area for 
third parties to seek a benefit. A contracts with B to perform building work. B sub- 
contracts a portion of the work to C. Surely the work of C is performed for the 
benefit of A unless clearly stipulated otherwise in the B-C contract? The 
probability of litigation increases if C fails to perform, or renders a defective 
performance, and B has become insolvent. The problem becomes particularly acute 
if B or C does not share the assumptions of the industry. The construction industry 
was very concerned about the passage of this Act and unsuccessfully sought to 
exempt itself from its application.*> Its concerns cannot be diminished by the 
possibility that sub-contractors would be liable to the promisee under the head 
contract. Until these issues are resolved, the wise draftsperson will always 
expressly stipulate that a term does not confer a benefit upon anyone other than the 
contracting parties. 

With regard to the third reason, another potential problem is that of the contract 
with many terms which could benefit the third party. Because section 1 of the Act 
applies to ‘a term of the contract’, each term will need to purport to confer a benefit 
upon the third party. Each term must also withstand the scrutiny outlined above; 
that is to say, the presumption of an enforceable benefit could be rebutted by 
something else in the contract. This potential problem arises because of the change 
in the wording from the draft Bill, which dealt with a contract which provided a 
benefit, whereas the Act concerns a term of the contract. In the event that the 
contracting parties do wish to provide a limited right of enforceability to a third 
party, the wise draftsperson may circumscribe the exercise of this right. The Act 
contains a new clause not present in the draft Bill. The Act provides that the right 
of enforceability by a third party must be ‘subject to and in accordance with any 
other relevant terms of the contract’ (s 1(4)). It is thus possible to attach conditions 
to the exercise of the right. The promisor could accept only a limited liability or 


28 The Report para 7.18. 

29 Burrows, n 2 above, 473. 

30 [1983] 1 AC 520. 

31 The Report paras 7.47, 7.18, 7.38. 

32 Tettenborn, n 27 above 605. 

33 The Report, n 16 to para 1.7, HL Deb vol 596 col 1424 2 February 1999. 
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exclude some forms of liability towards a third party. This is entirely consistent 
with the purpose of the Act because the intentions of the parties will be effected. 
However it will not be helpful to the unwary third party who may assume that a 
greater right has been conferred. 

A particular difficulty of interpretation concerns the identity of some third 
parties. Whilst the third party need not be in existence at the time of contracting, 
the third party must be expressly identified by name, as a member of a class or as 
answering a particular description (s 1(3)). The first two criteria are straight- 
forward; the third is less so. If a description covers an employer, does it also cover 
his employees, agents and sub-contractors? If A and B contract that B will deliver 
A’s goods for storage in C’s warehouse and that B and C have a limited liability to 
A for damage or loss of goods, all things being equal, C should be within the Act. 
Are C’s employees within the description of C?* One final consideration with 
respect to the application of the second limb of enforceability is whether or not 
there is scope to include an implied term within this limb. In other words, could 
there be an implied term to benefit a third party? While there is nothing in the Act 
which prohibits this possibility, for the implied term to succeed, section 1(3) 
requires that the third party must be expressly identified. The nght of a third party 
to enforce a contract will undoubtedly undergo scrutiny in a variety of cases before 
it is fully established. 


The nature of the third party’s right: positive benefits and exclusions 
or limitations of liability 


The benefit conferred may be either a positive benefit or the provision of an 
exclusion or limitation of liability with respect to the third party. The Act, like the 
Report, is premised upon the provision of a positive benefit. There is little 
discussion or consideration of the provision of exclusion or limitation clauses to 
third parties. This is odd because so many of the privity cases revolved around the 
problem of whether or not a third party can rely upon an exclusion or limitation of 
liability clause.2> Exclusion or limitation clauses present slightly different 
problems to those terms which confer a positive benefit upon a third party. The 
problems arise in two general scenarios. 

The first is where the exclusion or limitation of liability clause 1s in the main 
contract. In this scenario, A and B contract and A excludes or limits the liability 
that would otherwise arise on the part of B. A extends the benefit of this exclusion 
or limitation term to C, who is usually the agent, employee or sub-contractor of B. 
Should A sue C, C can avail himself of the exclusion or limitation of liability 
clause found in the A-B contract where this clause covers the lability in question. 
Here, two problems are likely to arise. The first is whether or not A and B seek to 
extend the benefit of the clause to other parties at all. The second is, if the clause is 
to be extended to others, who are these others? These are essentially problems of 
interpretation, but they have plagued courts in the past. A premium will be placed 
upon the careful drafting of exclusion and limitation clauses. 


34 This type of question is not always easy to answer and is one on which judges will disagree amongst 
themselves; see MacMillan, ‘Privity and the third party beneficiary: the “monstrous proposition”’ 
[1994] LMCLQ 22, 25; London Drugs v Kuehne & Nagel (1993) 97 DLR (4th) 261. 

35 See, for example: Scruttons Ltd v Midland Silicones, n 5 above; Morris v Martin, n 9 above; and The 
Eurymedon [1975] AC 154 

36 ibid and also, London Drugs v Kuehne and Nagel, n 34 above. 
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The second scenario is where the exclusion or limitation of liability clause is in 
the sub-contract. In this situation, A and B contract and B then sub-contracts with 
C for the performance of all or part of B’s contract with A. The sub-contract 
contains an exclusion or limitation of liability clause. If the reasoning set out 
above?’ is correct, A can sue C directly because the B-C contract contains a term 
which is intended to confer a benefit upon A. The question then arises as to 
whether, in such an action, C can avail himself of the exclusion or limitation of 
liability clause found in the B—C sub-contract. The interests of reciprocity would 
seem to favour a positive answer to this question. If A can sue upon the B-C 
contract, surely C can defend himself with the relevant clause in that contract? The 
Act allows this if the exclusion or limitation of liability clause can be brought 
within section 3(3). C can, thus, rely on the clause to the extent that it is available 
to him as a defence or a set-off if: (i) the clause is an express term; (ii) it provides 
that it is available to him in proceedings brought by the third party; and (iii) it 
would have been available to him as a defence or set-off if the action had been 
brought by the promisee, B. In addition, the promisor can limit or exclude his 
liability for negligence where the negligence is a breach of his contractual 
obligation towards the third party.?8 


The nature of the third party’s right: variation and rescission of the 
contract 


While the major reason for reform is to give effect to the intentions of the 
contracting parties, another reason is to protect the reasonable expectations of the 
third party.3? Normally, these interests complement each other. With respect to the 
possibility of the variation or rescission of the contract, the interests conflict. 
Should the law protect the (changed) intentions of the contracting parties or the 
reasonable expectations of the third party? The Act reaches a compromise. It re- 
affirms the central reason for reform and upholds the intentions of the contracting 
parties. Yet it does so in a manner which also affords some protection to the third 
party. This is achieved by providing that variation or rescission cannot be made 
without the consent of the third party in three circumstances: (1) where the third 
party has communicated his assent to the promisor or; (2) where the promisor is 
aware that the third party has relied on the term or; (3) where the promisor ought to 
have foreseen that the third party would rely on the term and the party has so relied 
on it (s 2(1)). In this way, the third party is afforded some protection. 

The Act, however, provides that it is open to the contracting parties, in their 
initial contract, to give themselves the ability to vary or rescind the contract 
without the consent of the third party or to determine for themselves when the 
consent of the third party is required (s 2(3)). This reaffirms the central importance 
of intention behind the reforms. The legally adept promisor will draft contracts 
which allow variation or rescission without the consent of the third party. Taken to 
its greatest extent, this will deny the application of the Act altogether. It may place 
the third party in an even worse situation than under the privity rule in that it could 
operate to defeat what had seemed a legitimate expectation of benefit. Whilst this 
is harsh, it is a familiar theme in the common law. The third party is in a position 
akin to one who has received a gratuitous promise or a gift. The common law is 


` 





37 725 above. 
38 731-2 below. 
39 The Report para 3.2. 
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suspicious of gifts; the Act is wary of making them. Nevertheless, it is not difficult 
to envisage unfortunate cases where a third party could develop a reasonable 
expectation of benefit and be unaware of the actual terms of the contract which 
conferred it. The situation is even more unfortunate if the promisee is using the 
contract as a means to fulfil another obligation owed to the third party. This can be 
illustrated as follows. C requires daily nursing care. By contract 1, C hires B to 
provide this care. Before the time for performance is due, B realises that he can not 
provide this care. After discussion, B and C reach the following arrangement. B 
contracts with A, by contract 2, to provide the care to C. C is a third party 
beneficiary of contract 2 under the Act. A reserves the right to vary or rescind 
contract 2 without C’s consent. C, by contract 3, discharges all B’s obligations to 
perform contract 1 for the consideration of B having entered into contract 2 
whereby A will perform the nursing care. A subsequently varies contract 2 in such 
a way as to reduce the nursing care arrangements for C. It appears that C will 
simply have to accept the reduction of services. 


The promisor’s rights: defences and set-offs 


The Act follows the Law Commission’s basic recommendation that those defences 
which would have been available to the promisor in an action brought by the 
promisee should be available where the action is brought by the third party.*° Thus, 
where the promisor could have raised a defence which questioned the existence, 
validity or enforceability of the contract in an action brought by the promisee he 
can do so in an action by the third party. To deny the promisor these defences 
would be to give the third party something more than would have been given to a 
promisee. As such, it would not accord with the intention of the contracting parties. 

The Act differs from the draft Bill in the scope of the defences and set-offs it 
allows a promisor. In this regard, the wording of the Act more closely reflects the 
recommendations of the Law Commission than the draft Bill. Clause 3(2)(a) of the 
Draft Bill provided that the defence or set-off had to arise from or be in connection 
with the contract. The Act narrows the ambit of possible defences by further 
stipulating that it must also be relevant to the term upon which the third party relies 
(s 3(2)(a)). This narrowing is necessary given that the Act itself refers to the 
enforceability of ‘a term’ of the contract, rather than the contract as a whole. It is 
also a necessary clarification to ensure that the third party is in no way burdened by 
defences which do not strictly relate to the term which benefits him. The promisor 
should, in appropriate circumstances, be able to raise a broader range of defences 
than the wording of the Act suggests. For example, a defence which questions the 
validity or subsistence of the contract as a whole must be relevant to the term in 
question. Thus the promisor could defend an action on the ground that the contract 
was void for mistake or that it had been frustrated. 

Once again, however, the application of the Act in this regard can be changed if 
the contracting parties so desire. The parties may expressly stipulate that the 
promisor may also have available any defence or set-off and not necessarily those 
which are relevant to the term in question (s 3(3)). The contracting parties can 
provide that the promisor can avail himself of any defence or set-off which would 
have been available to him if the proceedings had been brought by the promisee. 
There is no qualifying requirement that the defence or set-off is relevant to the term 
of the contract which benefits the third party. For example, A and B contract for A 


40s 3(2) and the Report recommendation 21. 
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to deliver furniture to C, pursuant to clause 5 of their agreement. They also 
provide, in their agreement, that A may avail himself of any defence or set-off in 
any proceedings brought by C. The defence or set-off will, however, have to be one 
available to B, the promisee. However, the contract between A and B may cover 
many matters, of which furniture delivery to C is only one. In an action for non- 
delivery or faulty delivery of the furniture brought by C, A may defend himself 
using a defence in relation to some other clause, say clause 10. A could also raise a 
set-off in relation to a third clause in the contract. This might well place the third 
party in an uncertain position if they were unaware of the possible range of 
defences and set-offs available to the promisor. 

This uncertainty can be eliminated by providing as an express term of the 
contract those matters which the promisor cannot rely upon as a defence or a set- 
off (s 3(5)). The contracting parties can thus tailor their agreement to suit different 
third parties. This is particularly the case where the third party may not be in 
existence at the time the contract is made. The effect of this subsection is, however, 
to put the onus upon the contracting parties to eliminate this uncertainty. In 
practice, this onus will be upon the promisee. Whilst the wise promisor seeks to 
avoid the application of this provision, the wise promisee should seek to utilise it. 

The Act also allows a promisor to raise any defence, set-off or counter-claim 
which would have been available to him had the third party been a party to the 
contract (s 3(4)). This allows the promisor to raise a defence, set-off or counter 
claim which is specific to the third party and which would not be available had the 
promisee brought the action. Thus, if the contract between the promisor and the 
promisee had been induced by the misrepresentation of the third party, without the 
notice of the promisee, the promisor could raise this by way of defence to the third 
party’s action.*! Once again, the contracting parties may provide that certain 
matters cannot be used as a defence, set-off or counterclaim (s 3(5)). 

Finally, the Act provides an analogous approach where the third party seeks to 
enforce an exclusion or limitation clause in an action brought against him by the 
promisor or another person (s 3(6)). In these situations, the third party can enforce 
the clause only to the extent that he could have done if he were a party to the 
contract. The third party cannot rely upon an exclusion or limitation clause which 
would be invalid as between the contracting parties. Thus, the third party would not 
be able to rely upon an exclusion clause in circumstances where it was induced by 
the promisee’s fraud, duress or undue influence.** In addition, if the third party’s 
own conduct renders the clause unenforceable, he can not enforce it.*3 


The promisee’s rights 


The right of the third party to enforce a term of the contract does not affect the right 
of the promisee to enforce any term of the contract (s 4). It is intended, although 
without legislative provision, that once the promisor has performed his duty 
towards the third party that the promisor is, to that extent, discharged from further 
performance to the promisee.“ A related issue is the question of damages. The 


41 If such a claim of misrepresentation 1s made, ıt would need to be made at common law and not under 
the Misrepresentation Act 1967 s 2. The 1999 Act s 7(4) provides that a third party 1s not by reason of 
s 3(4) to be treated as a contracting party for the purposes of any other Act. Section 2 of the 1967 Act 
applies where ‘a person has entered into a contract’. 

42 The Report para 10.22. 

43 ibid 

44 The Report, recommendation 28. 
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promisor is not to have a double liability to both promisee and third party. Thus, 
where the promisee has recovered a sum of money which is either the amount 
which represents the third party’s loss or the amount required to make good the 
promisor’s default to the third party, then a court shall reduce any award to the 
third party to the extent it believes appropriate (s 5). It is left to the courts to 
determine when the promisee is under a duty to account to the third party for the 
sum he recovers.45 Where the promisee has a pre-existing liability to the third 
party, the contract with the promisor may be given in settlement of this liability. 
Where this is the case, the promisee owes the third party nothing further in the 
event of the promisor’s default.4© Where the contract does not settle the pre- 
existing liability, the promisee remains liable to the third party.*’ 


Related matters 


Relationship with the common law 

The Act operates independently of the judge-made or legislative devices designed 
to circumvent or mitigate the application of the privity rule (s 7 (1)). The Act 
specifically provides that the rights a third party gains under the Act are not to 
affect any right or remedy that the third party has apart from the Act. It has been 
noted that the resulting position is a complicated one which gives rise to four 
possible cases.* 

In the first case, the third party acquires rights under the Act, but not under the 
common law as they do not fall within any of the existing exceptions. In this case, 
the third party’s rights and remedies are determined by the application of the Act. 
In the second case, the third party acquires no rights under the Act, but does 
acquire rights under one or more of the existing exceptions. Here, their rights and 
remedies are determined by application of the exception. In the third case, the third 
party acquires rights both under the Act and under one or more of the existing 
exceptions. Here, they seem able to choose between making a claim under the Act 
and making a claim under the applicable exception(s). In the fourth case, the third 
party acquires no rights under the Act and no rights under any existing exception. 
An example of such a situation is where A and B contract for B to perform some 
service for A. In the contract, B limits his liability. Both parties anticipate, or 
indeed expect, that B will use his employee or agent to perform the contract. The 
contract does not seek to extend B’s limitation of liability to his servant or agent.*? 
The servant or agent will not be within section 1 of the Act. Furthermore, they will 
not be within the ‘exception’ to privity set out in The Eurymedon.°° Here, the third 
party’s only hope of success is to persuade the House of Lords to create a new 
exception to the privity rule. It may well be, however, that the House of Lords will 
not be as keen to create new exceptions once the legislation is in place. The House 
of Lords would be justified in the assumption that while Parliament had provided a 
means by which such privity difficulties could be solved, the parties had 


45 The Report, para 11.22. 

46 ibid para. 11.25. 

47 ibid para 11.23. 

48 G.H. Treitel, The Law of Contract (London: Sweet & Maxwell, 10th ed, 1999) 611. 

49 These are essentially the facts of London Drugs Ltd v Kuehne & Nagel International Ltd, n 34 above. 
In that case, a majority of the Supreme Court of Canada found that the limitation of liability clause 
was intended to extend to the employees; however, this finding is not without difficulty. See 
MacMillan, n 34 above, 25. Other examples of such a situation would arise where the case was within 
the exceptions to the Act set out in s 6. 

50 n35 above 166. 
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deliberately chosen not to employ this means. Thus, in our example, had A and B 
wished to protect limit the liability of B’s servant or agent, they would have used 
the provisions of the Act to so limit his liability. Since the parties themselves chose 
not to allow the third party a benefit, the House of Lords would be limited in 
finding possible justifications to provide the benefit. In this regard, it seems that 
the Law Commission’s hope that its proposal for reform would not hamper the 
further judicial development of third party rights may not prove realistic.>! 


Non-application of the Unfair Contract Terms Act 1977 

The Act is intended as an Act of general application. The Law Commission 
decided against the consequential amendment of other ‘contract’ statutes.5* The 
Unfair Contract Terms Act 1977, however, merited separate treatment.’ The Act 
follows the Law Commission’s recommendations in this regard. The potential 
application of the Unfair Contract Terms Act 1977 is limited. On the one hand, 
should A and B contract to exclude or limit the liability of C, this exclusion or 
limitation clause is subject to scrutiny under the Unfair Contract Terms Act 1977. 
If, for example, a transport operator purports to limit or exclude the liability of 
themselves and their servants for negligently causing personal injury to their 
passengers, they will not be able to do so because of section 2(1) of the 1977 Act. 
Likewise, any limitations or exclusions of damage arising from negligently caused 
losses other than death or personal injury must satisfy the reasonableness 
requirement set out in section 2(2) of the 1977 Act. 

On the other hand, however, the promisor’s benefit to the third party is not 
subject to scrutiny under section 2(2) of the Unfair Contract Terms Act 1977. 
Section 7(2) of the 1999 Act provides that where the third party seeks to enforce a 
term of a contract, section 2(2) of the 1977 Act shall not apply where the 
negligence is a breach of an obligation arising from that term. The effect of this 
provision is that a promisor can exclude his liability to the third party for a breach 
of the promisor’s contractual duty of care where the loss or damage arises from 
something other than death or personal injury. The promisor can do this in 
situations where he could not do so with respect to his contractual obligations to 
the promisee. The inequalities of this can be seen from the following example. A 
owns a lot upon which he stores his cars and those belonging to others. A contracts 
with B for B to provide a security patrol service to the lot. It is understood that the 
cars on the lot will belong not only to A, but also to third parties including C. 
Under the contract, B’s liability is limited. One night, the cars of A and the cars of 
C are damaged by vandals. The damage occurs as a result of the negligence of B. 
Both A and C sue B for breach of contract. B raises the limitation clause by way of 
defence in each action. Different results may well follow. In the case of A, A can 
challenge the clause under section 2(2) of the 1977 Act. Assuming the limitation of 
liability fails the reasonableness test, A overcomes it. In the case of C, however, C 
cannot challenge the limitation clause under section 2(2) of the 1977 Act. It may 
be, however, that C treads a familiar path around privity related problems and takes 
action against B on the basis of negligence. In this way, C may completely by-pass 
the limitation clause, subject to a defence of volenti. This is an unnecessarily 
complicated solution to the problem created by the Act. 

That the promisor is able to exclude or limit his liability vis-a-vis the third party 
with respect to his failure to benefit the third party emphasises the fact that the Act 
51 The Report para 5.10. 

52 The Report recommendation 45 
53 ibid paras 13.9-13.13. 


© The Modem Law Review Limited 2000 731 


The Modern Law Review [Vol. 63 


does not generally treat third parties as if they were parties to the contract. Section 
7(2) is a very important provision of the Act as it may allow a promisor to appear 
to confer a benefit upon a third party and yet not actually do so because he has so 
restricted or excluded his liability to the third party. There are limits upon the 
promisor’s ability to do this. The first limit is that section 2(1) of the 1977 Act 
continues to apply.** The promisor cannot, therefore, exclude liability for death or 
personal injury resulting from negligence. Secondly, the common law rules with 
respect to the enforceability of exclusion clauses continue to apply. Thirdly, the 
promisee may still invoke section 2(2) of the 1977 Act in an action against the 
promisor. The promisee may then seek to enforce the benefit on behalf of the third 
party. Such a solution has the disadvantage of placing the third party back in the 
same situation that the Act sets out to remedy: dependence upon the promisee to 
enforce his rights. Fourthly, the third party can bring an action against the promisor 
in tort. It is anticipated that where the promisor misled the third party as to the 
contents of the contract, the third party could recover its reliance loss for the tort of 
deceit or negligent misstatement.*> Fifthly, the provisions of the Unfair Terms in 
Consumer Contracts Regulations 1999, where applicable, will limit the extent to 
which a promisor can restrict or exclude his liability. The third party will not be 
directly covered under these Regulations because he is not a party to the contract. 
However, where applicable, the Regulations will govern the content of the contract 
between the promisor and promisee; the third party may receive an indirect benefit 
from the Regulations insofar as they determine the acceptability of terms in 
consumer contracts. 

These limitations do not, however, balance the ‘removal’ of the protection of 
section 2(2) from the third party. Yet, the removal is consistent with the overall 
treatment of third parties in the Act. They are not given the rights of parties — theirs 
is a derivative and often lesser right. The Law Commission is probably right that to 
subject the promisor’s limitations or exclusions to scrutiny under section 2(2) of 
the 1977 Act is to involve difficult policy questions and possibly make 
unanticipated and radical reforms in other areas of law.°° However, the complete 
denial of any application of section 2(2) of the 1977 Act is not consistent with the 
scheme of the new Act — which allows parties, according to their individual 
intentions, to vary or change matters within their own contract. In other words, 
parties should have themselves been able to decide whether or not to subject the 
promisor’s exclusions to scrutiny under section 2(2). At present, the default setting 
cannot be changed in this regard. 


Arbitration 

The greatest single change between the Law Commission’s recommendations and 
the Act is with regard to arbitration agreements. The Law Commission 
recommended against providing a third party with rights of enforceability with 
respect to an arbitration agreement or a jurisdiction agreement.’ The Act, 
however, provides that a third party can receive a ‘conditional benefit’: where a 
substantive right is provided subject to disputes being arbitrated, the third party 
must arbitrate to receive the benefit (s 8(1)). Should the third party seek to enforce 
his right by litigation, the promisor is able to seek a stay of proceedings pursuant to 
the Arbitration Act 1996. In some circumstances the conditional benefit approach 
54 ibidpaal3.13.0000 
55 Burrows n 2 above 485. 
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does not apply. In these instances, where the third party has a right under the Act to 
enforce a term providing that disputes between himself and the promisor are to be 
arbitrated, the application of the Arbitration Act 1996 will only occur where the 
third party has chosen to arbitrate (s 8(2)). To do otherwise would be to impose a 
burden upon the third party. 

The Act may not make as radical a departure from the Law Commission’s 
recommendations as first appears. The Law Commission stated that the issues 
surrounding arbitration agreements were among the most difficult it faced and 
reluctantly excluded them.58 The reason for the exclusion was that the Law 
Commission was very concerned that as arbitration clauses were clauses of mutual 
obligation they did not fit neatly into the proposed reform. Arbitration clauses 
imposed burdens and conferred benefits: the reform was intended only to deal with 
rights and benefits to third parties.°? This omission was not without its critics. 
The Act includes arbitration agreements in a manner which should not burden a 
third party; the Lord Chancellor was quick to assure the House of Lords that the 
provision was not intended to impose a burden upon the third party.®! The 
advantage to the inclusion of arbitration agreements within the reform of the Act is 
that it widens the potential number of agreements which are brought within the 
reform. 

One question which remains unanswered is the status of jurisdiction agreements. 
The Law Commission recommended against providing a third party with rights of 
enforceability under both arbitration agreements and jurisdiction agreements.© 
Whilst arbitration agreements are now included within the Act, it is silent with 
regard to jurisdiction agreements. Because they are not expressly excluded from 
the operation of the Act they must be included within it. Their application, 
however, is not without difficulty in the context of third parties.® The difficulty is 
that a jurisdiction agreement ‘embodies a mutual agreement under which both 
parties agree with each other as to the relevant jurisdiction for the resolution of 
disputes. It is therefore a clause which creates mutual rights and obligations.’® The 
Law Commission could find no satisfactory way of splitting the benefit and the 
burden of such an agreement. It may be that a third party could claim the benefit of 
a jurisdiction agreement if this is the term which provides them a benefit within 
section 1 of the Act. At the same time, however, the third party could not 
necessarily be compelled to either bring or defend an action in another jurisdiction. 
This would amount to a burden upon the third party. In short, the current position 
with respect to jurisdiction agreements is less than happy. 


Implications of the reform 


The Act follows upon years of consideration and consultation by the Law 
Commission. Their recommendations received widespread acceptance among 


58 The Report, paras 14.14-14.18. 

59 ibid para 14.15. 

60 See Tettenborn n 27 above 610-611. 

61 HL Deb vol 606 col 1363 10 November 1999 

62 Note, however, the reservations of Lord Wilberforce who was concerned about the inclusion of 
arbitration agreements, which he described as ‘a labyrinth, a mire and a difficult subject’, in the Act: 
HL Deb vol 606 col 1363—1364 10 November 1999. 

63 The Report, recommendation 52, draft Bill clause 6(2)(e). 

64 The Mahkutai n 3 above. 

65 bid 13. 
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academic writers. The Act was unopposed in Parliament. Without doubt, it is a 
sound piece of legislation and one that will solve many problems in contract law. 
Yet the Act does represent a fundamental change in English contract law and as 
such brings with it many implications for the development of this area of the law. 
The remainder of this article considers some of these implications. 


A promisor need not be bound by the Act in its entirety 


A promisor need not be bound by the Act at all: this can be achieved by expressly 
stating that there is no intention to allow the third party to enforce the contract. 
This would act to rebut any presumption which might otherwise arise under section 
1. Alternatively the promisor can vary the application to suit his needs. There are 
various levels of possible application of the Act or, looked at another way, various 
degrees of liability to a third party. These can all be achieved by altering the 
default positions built into the Act. 

The first method is to provide expressly in the contract that it can be varied or 
rescinded by the agreement of the contracting parties. This could be achieved 
without obtaining any consent from the third party or it could be done by 
specifying the circumstances in which third party consent is required (s 2(3)). This 
would allow a promisor, in conjunction with his promisee, to decide later if they 
really wished to provide the third party with an enforceable right under the 
contract. The second method a promisor may employ is to provide in the contract 
that he may avail himself of any and all defences and set-offs in any action brought 
by the third party. The Act imposes a certain limits here because the defences and 
set-offs must be ones that could be relied upon in an action brought by the 
promisee. They do not, however, need to relate to the term which confers an 
enforceable right upon the third party (s 3(3)). The third method a promisor may 
wish to employ is to limit or exclude any lability which might otherwise accrue to 
him for negligence where the negligence is a breach of his contractual obligation 
with respect to the third party (s 7(2)). Liability for personal injury or death cannot 
be excluded or limited; but liability for all other losses can be. In other words, the 
promisor can provide no benefit at all, or a defective benefit, and have an adequate 
defence to any action brought by the third party. In short, the structure of the Act 
allows sophisticated promisors great potential for varying the extent of the liability 
they assume to third parties. 


What benefit has the third party received? 


The benefit to the third party is really in the nature of a gift. The largesse of the gift 
will really depend upon the contracting parties. As can be seen from the discussion 
above, this can vary from the mean to the generous, depending upon how many of 
the Act’s default positions are altered. This is a necessary consequence since the 
primary reason for the Act is to allow the law to give effect to the intentions of the 
contracting parties. However, this reason conflicts with another reason for the 
reform: to protect the reasonable expectations of third parties. Sophisticated third 
parties will probably be aware of the generosity or meanness of their contracting 
parties’ gift. They will be able to determine the extent of their reliance accordingly. 
Unsophisticated third parties may not be at all aware of the nature of the gift they 


66 Although, objections can be found: see Stephen A Smith, ‘Contracts for the Benefit of Third Parties: 
in Defence of the Third-Party Rule’ (1997) 17 OJLS 643; and Kincaid, n 2 above and ‘Privity Reform 
in England’ (2000) 116 LQR 43. 
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have received. Their reliance may be dangerously misplaced. What this may mean 
is that those third parties which previously sought to solve the privity problem by 
circumventing the rule by artificial means will avail themselves of the Act. Those 
parties who were ignorant of their predicament and were caught by privity rule 
may well find themselves outside the assistance of the Act. In other words, the 
difficult cases will continue to present problems caused by the privity rule. 


What is the role of the promisee vis-a-vis the third party? 


This is an interesting question. The promisee must have some sort of interest in 
providing an enforceable right to the third party. To what extent might the 
promisee have a duty to provide such a right to the third party? The promisee will, 
prima facie, have a superior knowledge of the contract to the third party. Certainly, 
the promisee should not misrepresent the contents to the third party. It may be that 
the promisee is bound, by a separate obligation, to contract with the promisor to 
confer a benefit upon the third party. In these circumstances, the third party should 
be able to sue the promisee, on the basis of the separate obligation, to make good 
any ‘default’ of the promisor. This would occur both where the promisor’s non- 
performance occurred as a result of altering the default positions of the Act and 
where the promisor had breached his contract with the promisee. What is less clear 
is whether other circumstances will arise whereby the promisee has a duty to 
protect the third party when the promisee contracts with the promisor. 

Another aspect of the promisee’s role is with respect to law suits. The Act, 
deliberately, does not provide any priority of suit where both promisee and third 
party bring suit against the promisor. It is clear that the promisee’s right of action is 
not affected by the Act (s 4) and that a promisor is not to face a double liability 
with respect to the same loss (s 5). What is not clear is whose action should 
proceed first or whether they should proceed together. In addition, if the promisee 
receives damages which provide, in whole or in part, compensation for the third 
party’s loss, the Act does not provide a mechanism to enable the third party to 
receive compensation from the promisee. The situation at common law is not 
entirely settled.® 


Can a burden be imposed? 


The purpose of the Act is to allow contracting parties to confer a benefit upon a 
third party, a benefit enforceable by the third party. Neither the Law Commission 
nor Parliament intended to allow a burden to be imposed upon a third party. 
However, in some circumstances it may be possible to come close to this. This is 
because the contracting parties may be able to structure their contracts in such a 
way that the burden of one party is represented as the benefit to another party. One 
of the classic problems of privity has concerned attempts to impose a burden on the 
third party. This was rejected decisively by the House of Lords in Dunlop 
Pneumatic Tyre Co Ltd v Selfridges Ltd. The House of Lords would not allow 
Dunlop to impose a price retailing agreement it had with its suppliers upon 
Selfridges. Selfridges were not a party to that contract and thus could not be 


67 St Martins Property Corporation Ltd v Sir Robert McAlpine Ltd, sub nom Linden Gardens Trust Ltd v 
Lenesta Sludge Disposals Ltd [1994] 1 AC 85; Darlington Borough Council v Wiltshier Northern Ltd 
[1995] 1 WLR 68; Alfred McAlpine Construction Co Ltd v Panatown Ltd (1998) 58 Const LR 58; 
Total Liban SAL v Vitol Energy SA [2000] 1 All ER 267 

68 [1915] AC 847. 
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burdened under it. However, what if the contractual arrangement was turned upon 
its head and Dunlop became the third party? In this variant of the facts, Selfridges 
agree with the supplier that, to benefit Dunlop it will not sell below a certain price 
and that if they breach this agreement, Dunlop can bring action against Selfridges 
to enforce the obligation. Under the old common law rules, this would make no 
difference since Selfridges and the supplier could not contract to confer an 
enforceable benefit upon Dunlop. 

The Act, however, would allow this. If A, a manufacturer or producer of some 
good, wishes to control the use of this product by a third party it can do so by 
making itself the third party. A distributes goods to B on terms that require B, when 
reselling the goods, to ensure that C will conform to the terms of A’s licence to use. 
B performs in accordance with his contract with A; C contracts with B to benefit A 
(to use the product in conformity with his licence). If C breaches this agreement, A 
should be able to enforce the terms of the licence under section 1 of the Act. 
Because C has, in essence, been presented with A’s standard form on a ‘take it or 
leave it’ basis, he is unlikely to have altered any of the default positions of the Act. 
A seems destined to succeed. In this situation A, who would previously have been 
the third party seeking to impose a burden upon C, has become the recipient of a 
benefit bestowed by C. The Act allows such an outcome by turning what would 
have been a burden upon C into a benefit to A. One person’s burden is another 
person’s benefit. The issue then becomes one of consent. Has C genuinely 
consented to providing A with this benefit or is this a case of standard form 
oppression? 


The future of consideration 


One of the problems which the Law Commission considered was the requirement 
of consideration in relation to the reform of privity. The difficulty arises because 
consideration must move from the promisee. Whilst this requirement is different 
from the privity rule, it is clearly relevant to it. In its Consultation Paper, the Law 
Commission argued that a reform of the privity rule did not require a review of the 
doctrine of consideration. After further reflection, this position was revised and 
specifically dealt with in its Report.’”? The Law Commission takes a practical, 
rather than a theoretical, approach to the reform of consideration. The Report 
recommends that there be a relaxation of the requirement of consideration ‘to the 
limited extent necessary to give third parties rights to enforce valid contracts in 
accordance with the contracting parties’ intentions.’’! The third party is not to be 
prevented from enforcing his right merely because he has not provided 
consideration for the promisor’s promise. In this way, a ‘quasi-exception’ is 
created to the rule that consideration must move from the promise.’* This 
relaxation is undoubtedly necessary to give effect to the Act. Such a relaxation, 
however, raises questions about the future of consideration. Some of these arise 
within the context of the reform of the privity rule. It may be possible, for example, 
to argue that, once the requirement of consideration is relaxed, that the promisor 


69 Consultation Paper No 121, Privity of Contract: Contracts for the Benefit of Third Parties, paras 2.5— 
2.10. 

70 The Report, paras 6.1-6.17. 

71 ibid para 6.17. For a critique of the reasoning behind this recommendation, see Adams, Beyleveld and 
Brownsword, n 2 above 247-249. 

72 Itis only a “quasi-exception’ and not a true exception because the promusee provides consideration for 
the promise: Treitel, n 48 above. 
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and the third party have a direct contractual link. The counter-argument is that such 
a link is not intended by the Act or the Law Commission.” 

There are also larger issues involving the future of consideration in contract law 
as a whole and not simply in relation to the reform of privity. One issue is that it is 
possible to view the consideration and privity rules as “coherent applications of the 
idea of contract as bargain’.’* Relaxing consideration thus involves a change in our 
very idea of contract. The ramifications of this change require further exploration. 
A second, practical, issue is how this legislative relaxation of consideration relates 
to the judicial relaxation of consideration which has occurred in recent years.” The 
Law Commission did not consider this in its Report. Is consideration always 
required to form a binding contract? In what circumstances is consideration 
required? The relaxation of consideration in the Act creates a situation where a 
comprehensive review of the role of consideration in contract law is required. The 
suggestion by the Law Commission that this is a suitable topic for a separate 
review is by it is thus welcome.’ 


The boundary between tort and contract 


For some time now the doctrine of privity has had an important influence on the 
development of doctrines of liability in negligence. That is to say, the inflexibility of 
privity meant that the law of tort expanded rather than the law of contract.”” Privity 
has thus had a role in the determination of the boundary between the province of tort 
and the province of contract.’® Reform of privity may shift the position of this 
boundary. Cases which were solely within the province of tort may now also fall 
within the province of contract. A new flexibility in contract law may act to shift the 
boundary between tort and contract in such a way as to increase the province of 
contract law. In the case of Donoghue v Stevenson,” the plaintiff consumer brought 
her action in negligence and not in contract because she had no privity of contract 
with the manufacturer of the ginger beer. If the consumer had the ability to avail 
themselves of the Act, they could bring an action in contract, alleging that they were 
the third party beneficiary. Whilst the Consumer Protection Act 1987 now provides a 
response to this particular problem, it does indicate how, in theory, the boundary 
between tort and contract could be shifted once the Act is in place. 

Whilst Donoghue v Stevenson can be seen as a modern beginning for the 
influence of privity on the tort/contract boundary, a more contemporary focus over 
the last twenty years has been on recovery for pure economic Joss. In this regard, 
tort has been acknowledged as having an ‘essential gap-filling role’ in the structure 
of contract law.®° Privity of contract has thus had a role in the extension of the 
Hedley Byrne! principle of liability beyond negligent misstatement to the 
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negligent performance of services. Reform of privity may curtail this expansion. 
Judges may well lack enthusiasm for entering the province of tort if the law of 
contract has not been applied by the parties. In this way, cases which would have 
been placed within the province of tort may now be placed within the province of 
contract law. The potential consequences of a shift in the boundary between tort 
and contract are great. Such a shift may have the undesirable effect of creating 
uncertainty in the law. It will carry with it implications with regard to damages, 
limitation periods, the ability of parties to allocate msks and the applicable 
standards of care. In short, privity reform may prove interesting to legal 
cartographers concerned with the boundary between these two provinces. 


An end to artificial devices? 


One of the reasons for reform was the existence of non-comprehensive exceptions 
to the privity rule.®* The Act certainly has the potential to eliminate these 
exceptions. The use of the Act should, in theory, save the time and cost inherent in 
establishing one or more of these devices. No longer would parties need to 
negotiate and draft collateral warranties, for example. However, certain 
practicalities may cause some parties to retain the use of a variety of artificial 
devices rather than employ the Act. One such practicality is that for all the parties 
(promisor, promisee, and third party) it may be easier to continue to use an existing 
system rather than reach what could be a difficult agreement as regards the 
application of an untested Act. Another practicality is that the contracting parties 
may be concerned as to the extent to which a third party could transfer or assign the 
rights and remedies granted to them. A third practicality is that potential third 
parties may have genuine and justifiable concerns about the possibility of a 
variation or rescission of the contract which provides them with their right. Or the 
third party may be concerned about the possibility of their action against a 
promisor being met by an unknown defence or set-off. It is also possible that 
parties may wish to use a ‘belt and braces’ approach and employ their usual 
methods in addition to utilising the Act. 


Conclusion 


The Act undoubtedly makes a huge change to the common law. The consequences 
of the legislation are manifold. Thousands of standard form contracts will have to 
be reviewed and re-drafted. There will be interesting and difficult questions for the 
courts to interpret in the next few years. In this sense, Lord Denning’s present is 
also a gift to all lawyers. However, the Act is welcome in that allows the future law 
in this area to be better than the past law. The intentions of the parties to a contract 
can operate unencumbered by the privity rule and without the necessity of artificial 
devices. 
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Settlement as Civil Justice 


Simon Roberts* 


Right across the common law world, what appear to be large-scale changes in state 
management of civil disputes have become visible over at least two decades. At the 
heart of these changes lies a growing recognition of ‘settlement’ as an approved, 
privileged objective of civil justice. The courts present themselves not just as 
agencies offering judgment but as sponsors of negotiated agreement. In this 
jurisdiction these changes first appeared as spontaneous initiatives within the 
judiciary. They are now drawn together and given official blessing through the 
Civil Procedure Rules which came into force in April 1999. They take on a 
recognizably different shape in the earlier, but now embattled, Family Law Act 
1996. How should we understand these changes? Do they imply altered relations 
between lawyers and their clients, or do they represent a relatively discrete 
reordering of professional practice? Does this move by government into the 
formerly ‘private’ world of negotiated agreement reflect a fundamental change in 
the mode of government of the kind being forecast at the beginning of the 1980s?! 

Historically, government has devoted virtually its entire investment in dispute 
management to the provision of ‘courts’. While any generalization about what 
English courts have done needs to be advanced cautiously, these agencies have on 
the whole conceived their role quite narrowly, as one of providing trial and 
judgment. Pre-trial interventions have been largely devoted to making sure the 
landscape does not change too much before trial, otherwise leaving the parties to 
proceed towards trial at their own pace. While on the surface a clear line appeared 
to be drawn by these arrangements between negotiated agreement and authoritative 
third-party determination, it is a commonplace that beneath the surface lawyers 
have conceptualized virtually their entire role in dispute settlement as ‘litigation’. 
Consequently, they have come to use the framework provided by civil procedure as 
the primary arena for their attempts to ‘settle’.2 So these two apparently different 
modes of decision-making have come to share a single procedural route, one 
historically devised for the safe achievement of judgment.3 Public recognition that 
the sponsorship of settlement was an explicit, official objective of the courts came 
relatively late in the day. Statements of this aspiration appear in the Heilbron/ 
Hodge Report of 19834 and then in the Interim version of the ‘Woolf’ Report. In 
the latter, judicial “case management’ is prescribed and its overall purpose 
identified as ‘to encourage settlement of disputes at the earliest appropriate stage; 
and, where trial is unavoidable, to ensure that cases proceed as quickly as possible 


* London School of Economics. 


1 See, for example, B. de Sousa Santos, ‘Law and Community: The Changing Nature of State Power in 
Late Capitalism’ (1980) 8 International Journal of the Sociology of Law 379; G. Teubner, 
‘Substantive and Reflexive Elements ın Modern Law’ (1983) 17 Law and Society Review 239. 

2 M. Galanter and M. Cahill, ‘Most Cases Settle: Judicial Promotion and Regulation of Settlements’ 
(1994) 46 Stanford Law Review 1339. 

3 S. Roberts, “The Path of Negotiations’ in M. Freeman (ed) Current Legal Problems 1996 (Oxford: 
OUP, 1996). 

4 Civil Justice on Trial — The Case for Change (London, 1993). 
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to a final hearing which is itself of strictly limited duration.’ On one level this 
apparently striking break with the past did no more than endorse what had been 
long established practice — the use of ‘litigation’ as the vehicle for lawyer 
negotiations. What was different was the idea of active judicial engagement in this 
process. 


The new regime of civil procedure 


The Civil Procedure Rules begin with a broad programatic statement. This 
identifies an ‘overriding objective’ which is to “enable the court to deal with cases 
justly’ (Rule 1.1. (1)). They go on to provide that ‘the court must further the 
overriding objective by actively managing cases’ (Rule 1.1. (4)). This requirement 
(note the imperative tone: ‘the court must’) signals the government’s determination 
to adopt and consolidate the intention of the senior judiciary ‘to change the whole 
culture, the ethos, applying in the field of civil litigation.’® It thus departs from the 
historical position under which English judges have allowed the parties to prepare 
for adversarial trial very much in their own way and at their own pace, dealing with 
‘interlocutory? matters only where the parties bring them to their attention. The 
court is no longer a potent but immobile backdrop in the pre-trial period, awaiting 
its central role in trial and judgment. The Rules then spell out in general terms what 
‘active case management’ involves. This emerges as a dual process under which 
the court is at once required to do everything it can to facilitate settlement, and 
where that is not possible, to clear the route towards judgment. The first of these 
contrasting imperatives is expressed as a triple mandate to the judges. First, it is a 
matter of ‘encouraging the parties to co-operate with each other in the conduct of 
the proceedings’ (Rule 1.4.(2)(a)). Second, active case management includes 
‘encouraging the parties to use an alternative dispute resolution procedure if the 
court considers that appropriate and facilitating their use of such procedure’ (Rule 
1.4.(2)(e)). Third, case management also includes ‘helping the parties to settle the 
whole or part of the case’ (Rule 1.4.(2)(f)). 

The primary injunction to ‘co-operate’ may sound no more than ordinary 
common sense, but its implications are not at all clear. A minimal understanding 
requires the judge to prevent those analogues of warfare, delay and ambush, which 
have historically been normal means of wasting an adversary by postponing trial. 
But perhaps the requirement goes far beyond that, making the judge responsible for 
seeing that legal teams come clean about the negotiatory character of litigation, 
treating it as a process of information exchange and learning, directed towards joint 
decision-making. However we read it, this injunction requires a sea change in the 
traditional approach of lawyers to litigation, in its very essence an antagonistic, 
adversarial and secretive process under which actual combat (‘fighting’) is simply 
represented in an externally monitored, heavily ritualized verbal exchange. 

The second part of the mandate, which gives the courts a general responsibility 
to encourage settlement by proposing alternative dispute resolution (ADR) and 
providing a necessary space in the litigation process while this is attempted, is 
equally remarkable. It reveals the astonishing speed with which a rather disparate 
bundle of foreign novelties is now confidently identified and officially adopted as a 


5 Interim Report to the Lord Chancellor on the Civil Justice System in England and Wales (London: 
HMSO, 1995) II.5 16. 

6 The Lord Chief Justice, announcing the general Practice Direction of 24 January 1995: [1995] 1 WLR 
262. 
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part of the English local scene. Twenty years ago, it would hardly have been 
possible to find the phrase ‘alternative dispute resolution’ in the index of a major 
American law journal. Yet by 1991, even in London, the Beldam Committee on 
Alternative Dispute Resolution established by the General Council of the Bar was 
‘convinced that the case was made out for the courts themselves to embrace the 
systems of alternative dispute resolution ...We believe that ADR has much to offer 
in support of the judicial process.” In following Beldam and embracing 
‘alternative dispute resolution procedures’, the Civil Procedure Rules sanction 
the use of quite a disparate collection of practices. But these are essentially of two 
types: forecasting devices which enable the parties and their legal teams to 
examine their positions against a predicted judicial determination, and 
interventions which directly facilitate negotiations. Within the first category fall 
technical procedures like the ‘mini-trial’ or “executive tribunal’ and ‘Early Neutral 
Evaluation’ (ENE).® The latter comprises mediation in its manifold forms. These 
categories are by no means discrete, as within the former various hybrids may be 
found under which forecasting procedures are directly linked to facilitatory 
interventions. In all this, the essential point is that through writing this array of 
devices into the Civil Procedure Rules, the supervisory reach and technical 
repertoire of the civil courts are enormously extended. 

The final part of the mandate, ‘helping the parties to settle’, potentially 
represents the most fundamental change of all. Beneath the simplicity and apparent 
good sense of this last injunction lies a shift which is qualitatively different from 
anything else the new Rules involve. Going beyond the management of litigation — 
in the sense of making sure opportunities to settle are taken where this is 
appropriate and speeding the parties to trial where it is not — it proposes an active 
engagement on the part of the judge in the settlement process itself. In short, the 
Rules encourage the judge to become a mediator. All this is pretty much uncharted 
territory in this jurisdiction, although in North America active judicial involvement 
in settlement has a much longer history.? 

Looking at this programme as a whole, it is worth emphasizing an obvious point 
about the strategic choice which government took. The ‘dual’ nature which 
lawyers have fashioned over the years for civil litigation receives endorsement. 
Litigation remains the approved vehicle for lawyer negotiations. Yet an alternative 
route lay available. Government could have devised a procedural framework with 
the objective of prizing settlement and litigation apart. But nowhere in the vast 
corpus of the “Woolf Report’, or in government’s subsequent presentation of the 
ensuing procedural regime, is this potential choice explored or even articulated. 
Was the availability of another way of doing things even considered by the 
architects of this ‘new’ regime? 

From an outsider’s perspective, there is something of a puzzle here. Exactly 
contemporaneous with the Woolf Reports, procedural reforms grounded in a very 
different philosophy were being launched, with considerable publicity, in the area 
of family law. The Family Law Act 1996, which prescribes a procedure controlled 
by the parties themselves rather than their professional representatives or the court, 
deliberately rejects litigation as the primary means for decision-making around 


7 Report of the Committee on Alternative Dispute Resolution (London: General Council of the Bar, 
October 1991) 1. 

8 M. Palmer and S. Roberts, Dispute Processes: ADR and the Primary Forms of Decision Making 
(London. Butterworths, 1998) 226 et seq 

9 M. Galanter, ‘The Emergence of the Judge as Mediator In Civil Cases’, (1986) 69 Judicature 257, 
Galanter and Cahill n 2 above. 
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divorce. When (perhaps we should now say, if) Part II is brought into force, parties 
contemplating divorce are to be provided with information, encouraged to take 
legal advice and required to enter a period ‘for reflection and consideration’ 
(section 7). A central purpose of this period is to give them space to take joint 
decisions about the future and make necessary, consequential arrangements with 
regard to children, finance and property. During the period a range of professional 
help, including legal advice and mediation, will be available to support the process 
of joint decision-making; but the Act contemplates that this process will only very 
rarely involve entry to the procedural arena of litigation. The serious intent of 
government in prizing settlement and litigation apart is reflected in the now 
notorious section 29 which requires parties seeking legal aid for ‘proceedings’ to 
be assessed for suitability for mediation first.!° If matters get to the stage of 
litigation, arrangements for court sponsorship of settlement are there, in section 13 
of the Act; but these lie very much in the background, as provisions of last resort. 
So this statute embodies a completely different governmental approach to 
‘settlement’, locating it primarily in a pre-litigation phase. 


The nature of ‘settlement’ in the arena of litigation 


In self-consciously bringing settlement and adjudication together in the common 
arena provided by litigation, the Civil Procedure Rules draw on contrasting sets of 
values, each with strong resonance in our culture. But the relationship between 
these values remains uncertain; in particular, the conditions under which one or 
other of them might be prioritized have never really been worked through. At the 
Same time, attitudes towards settlement have been, and remain, ambivalent. 
Further, by embracing alternative dispute resolution and enjoining the judge to 
help parties to settle, the Rules implicitly recognize a third route. ‘Mediation’ is 
added to the existing possibilities of bilateral negotiation and third-party 
determination. With it come more imponderables because, despite contemporary 
professional enthusiasm, institutionalized mediation retains slender cultural roots 
in the modern West. As soon as we start to think about the idea of ‘settlement’, the 
ambiguity surrounding it in this culture is apparent. The primary image, of two 
people in ‘the ideal speech situation’, co-operating to resolve their differences 
through voluntary communication, is undoubtedly a beautiful one. But whatever 
the beauty of that image, however strong the sense that social life should conform 
to it, its realisation is inevitably precarious. Any bilateral exchange may end in 
disarray, without decisions being reached. Even if we resolutely reject the flawed 
understanding that negotiations always involve ‘bargaining’, the relative power 
resources of the parties involved are likely to be reflected in the outcome. 
Doubts about the pursuit of consensual agreement also arise from its uncertain 
relationship to another powerful image, that of the neutral stranger delivering 
judgment. The enormous strength of this latter image is accounted for both by its 
association with the abstract notion of ‘justice’ and by its historic links to 
government. These associations indirectly account for some of the ambivalence 
with which settlement is regarded. As William Twining has reminded us, Bentham 


10 With the implementation of Part II deferred, the new arrangements for decision-making could not be 
realistically tested in the pilots run by the Lord Chancellor’s Department and the Legal Aid Board In 
this unsatisfactory situation, the Legal Aid Board treated section 29 as the pivot on which the 
mediation pilots swung into operation The provision was never intended for a front line role of this 
sort and is ill suited to it. 
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(who liked government) vigorously opposed ‘compromise’ on the ground that it 
involves a denial of ‘justice’.!1 More recently, in a fundamental apology for 
adjudication, Owen Fiss has argued that a preference for settlement compromises 
key political values. He re-asserts the centrality of adjudication by presenting 
judgment as the means through which the core repertoire of norms in society is 
publicised and refurbished. With the substitution of settlement, the opportunity for 
the courts to articulate central values is lost, and as these values fall from public 
attention the stability of the polity is compromised.!? Even beyond these points, the 
relationship and relative value of these two means of dealing with trouble remains 
unclear. In some cultures there is an overriding imperative to try first for an agreed 
solution, resorting to the ‘neutral stranger’ only if agreement does not seem on the 
cards. How far is this so in our case? Even assuming there is some kind of cultural 
understanding that those in disagreement should try negotiations first, it is far from 
clear under what circumstances the switch from one mode to another should be 
made. How much value is attached to private consensus; how far should we 
struggle to achieve it? All this is uncertain ground, but one thing is clear: in this 
culture we have long devoted a far greater weight of ideological and material 
resources to the support of judgment than to sponsoring agreement. 

Settlement has also suffered from the specialized meaning it takes on once lawyers 
come into the picture. Over generations a culture of disputing has grown up in 
England under which parties have resorted early, almost as a matter of course, to 
lawyers. In that context, any negotiations undertaken must have the inherent 
complexity of being representative negotiations, conducted in accordance with the 
understandings peculiar to the professional group concerned. It has long been 
recognised that lawyers in the common law world generally approach disputes in a 
distinctive way. Conceptualising this part of their work as ‘litigation’, they set out on 
the path towards the court at an early stage. They have nonetheless aimed to ‘settle’ 
disputes through bilateral exchanges with the other side (‘lawyer negotiations’), 
typically a very long way down the avenue to trial, rather than allow them to go all 
the way to judgment. So a particular syndrome has developed under which ‘late’ 
settlement is achieved by using the procedural framework prescribed for bringing a 
dispute to trial and judgment. Litigation has come to be the chosen vehicle for 
settlement-directed negotiations. Under these conditions, the practice of settlement 
bears little relation to the foundational idea of consensual decision-making through a 
bilateral exchange. While the rhetoric of voluntary agreement is retained, settlement 
in the lawyer’s sense can be — perhaps is typically — the culmination of a bruising 
process, characterised by secrecy and suspicion, during which one party’s 
representatives have successfully wasted the other to the point at which the latter 
decides reluctantly, facing the inevitable, that he or she cannot continue. 

So settlement in the lawyer’s sense merges with the public pursuit of judgment, 
sharing a common procedural route. How far the true nature of this routine is 
shared from the outset with the client will differ from one lawyer to another. 


11 ‘Alternative to What? Theories of Litigation, Procedure and Dispute Settlement in Anglo-American 
Jurisprudence: Some Neglected Classics’ (1993) 56 MLR 380, 384 Compromise, tn the sense of 
trading one good for another, of ‘settling’ for less than the entitlements indicated by ‘justice’, is not 
necessarily what negotiations are about Bargaining is only a part of negotiations, a late procedural 
phase, which in many — perhaps most — negotiations is never reached at all. 

12 ‘Against Settlement’ (1984) 93 Yale Law Journal 1073. While deriving strength from its association 
with government, judgment 1s also compromised by it. There is the inevitable sense that, ın providing 
judges, government 1s never just trying to help out with peoples’ disputes. The judges, as agents of 
government, and in exercising a steering role, are to some extent pursuing an agenda distinct from 
judgment and irrevocably linked to the business of rule. 
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Certainly the beauty of judgment is consistently underlined in legal ideology, while 
the advantages of settlement remain virtually submerged. From the client’s 
perspective, there is at least the potential for a troubling falsehood. Neither 
‘settlement’ nor ‘litigation’ is what it seems. The lawyer ushers the client onto a 
path carrying the clear promise of judgment at the end. Far along it, he has to settle 
for something else — and that something else is not the product of uncoerced, 
consensual joint decision-making. Whatever its merits from the lawyer’s 
perspective, the conflation of two modes embodied in late settlement seems, from 
the perspective of the client, potentially to involve the denial of consensual joint 
decision-making and of judgment. Neither promise may be realised. 

A third route to decision is opened up through the recognition of mediation 
alongside lawyer negotiations and judicial determination. The speed with which 
the re-invention of this ancient art was officially embraced has been an astonishing 
feature of civil disputing over the last decade. Right across Europe, law’s growing 
association with government under the process of state formation, and the 
attendant entrenchment of a specialized service ‘profession’, has given a 
predominant position to adjudicatory and representative roles. Well before the 
twentieth century, their ascendancy had inundated institutionalized mediation to 
such an extent that it no longer remained a deeply inscribed part of our local 
culture. There are at least two important results of that. First, the promise of formal 
mediation is not going to evoke an eager response from disputants; they simply do 
not know what it is. Second, even the professionals concerned no longer share a 
common, instinctive sense as to what kind of intervention mediation ‘is’. So a lot 
of different things are going on under that label. 

The Civil Procedure Rules themselves hold back from any detailed elaboration 
of what these new interventions might involve and the simple identification of the 
judge as mediator does not take us much further. At least two analytically distinct 
forms of intervention, with quite different processual shapes, are concealed 
beneath the label of mediation. One involves a primarily facilitatory role, setting in 
place the communications arrangements between parties which will enable them to 
negotiate; the other a role of expert consultancy, familiar across a wide range of 
professions. Under the first of these roles, the intervener: 


Establishes communication between the parties; 

Ensures that the issues are identified and communicated; 
Sees to it that options are identified and evaluated; 
Encourages any necessary positional change; 

Helps with the formulation of any ensuing agreement. 


Under the second, the intervener: 


Establishes communication with each of the parties; 
Obtains information about the nature of the dispute; 
Evaluates this information to reach a diagnosis; 

Issues a prescription on the basis of expert knowledge; 
Attempts to persuade the parties to accept this solution. 


Modes of practice corresponding to these processual models are already clearly 
visible within the emergent ‘mediation’ profession. On the whole they are treated 
lightly as embodying variant ‘facilitatory’ and ‘evaluative’ strands. But this 
apparent community conceals a huge philosophic divide between those who see 
mediation as fundamentally an intervention supportive of party negotiation and 
those who see it as another expert intervention akin to those which have long 
developed within, say, engineering, law and medicine. 
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The trajectory of disputing 


It is difficult to know how to characterize civil procedure under the new leitmotiv 
of ‘case management’. Clearly, the Civil Procedure Rules represent the 
endorsement of a culture under which ‘settlement’ is pursued through litigation, 
leaving the apparently alternative routes to decision through adjudication and 
negotiated agreement entangled. Further than that, they directly implicate the 
courts in the active sponsorship of settlement, giving official blessing to some 
rapidly evolving local initiatives on which the judiciary had already embarked. At 
the same time, in giving an explicit role to mediation, the Rules draw the ‘new 
professionals in dispute resolution’ into a closer relationship with the public justice 
system, thus recognizing the arrival of a ‘third way’ alongside bilateral negotiation 
and judicial determination. 

From the perspective of the courts themselves, the historic role in presiding over 
trials and delivering judgment is enormously expanded in directions which — in this 
jurisdiction at least — are largely novel. With their official arrival as sponsors of 
settlement, the judges need to think again about the scope of their responsibilities. 
First, there is an entirely new kind of diagnostic responsibility. Confronted with a 
fresh case, the question has to be posed: Is this for settlement or adjudication? The 
answer may seldom be clear-cut; but the question is now always there. Second, 
where settlement appears on the cards, there is a further level of diagnosis involved 
in deciding the route along which that should be pursued. Should the parties be 
encouraged to try further bilateral negotiations? Should one of the array of ADR 
procedures be recommended? Should the judge herself attempt to mediate? Where 
judges are tempted to mediate, they need to think carefully what exactly it is they 
are going to be doing in this new role. Are they going to adopt, in the new jargon, 
‘facilitative’ or ‘evaluative’ roles? Given their historic role in the decision-making, 
they are likely to conform naturally to the latter of the two models sketched out 
above unless they make an active decision not to. 

From the point of view of the observer, there is an equally formidable task of 
reorientation. For centuries now, we have thought about the courts virtually 
exclusively in terms of judgment. As far back as Locke, political society itself is 
defined in terms of ‘a common establish’d Law and Judicature to appeal to, with 
Authority to decide Controversies between them, and punish Offenders’ .!3 Later, in 
laying the foundations of modern legal theory, Austin!* built upon the centrality of 
command. Subsequently attempts to theorize adjudication have dominated 
jurisprudence.!> The same orientation is visible in university legal education’s 
predominant, apparently durable concern with the analysis of superior court 
decisions. So there are huge cultural pressures on us to continue thinking about 
civil process in a particular way. But we can no longer go on thinking about the 
courts essentially as agencies of adjudication now that they have been given, and 
are set to assume, a new role primarily as overseers of negotiated agreement. This 
must surely bring the bilateral exchange, and its hybrid forms, to the centre of our 
attention. So if we want to think about what a court ‘is’ we first theorise 
negotiations. This is not a matter of re-inventing wheels, but of working with what 
has long been readily to hand in the writings of other disciplines. That in turn leads 


13 Two Treatises of Government (1689) II, 87. 

14 The Province of Jurisprudence Determined (London: J. Murray, 1832). 

15 Although in The Concept of Law (Oxford: Clarendon, 1961), Hart appeared to marginalise adjudica- 
tion by identifying law as an affair of rules, MacCormick’s exegesis was quick to re-present his theory 
of law as one of adjudication H.L.A. Hart (London: Edward Arnold, 1981). 
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us on into the dense forest of interventions supportive of negotiations, such as 
mediation. All this is pretty obvious. But the order in which we go about 
reorienting ourselves is important — we can too easily readjust the old map in a 
very misleading way. 

At another level, the case management regime signals government’s 
determination to police negotiatory forms of decision-making, as well as to make 
available adjudication. This ambition certainly seems to involve government in 
reaching out into a sphere hitherto seen as ‘private’ in the sense of ‘outside’ its 
responsibilities. By the beginning of the 1980s, it was quite widely claimed by 
legal theorists that government in the West was in the process of fundamental 
change. The nature of this transformation was variously expressed, but the broad 
outlines of the picture were remarkably consistent. Following a long period over 
which government had become progressively differentiated and the most powerful 
institutions had evolved as formal institutions, the process now showed signs of 
going into reverse, breaking down an apparently clear distinction between the 
‘public’ and the ‘private’ spheres.!© The trajectory of governmental involvement in 
the management of disputes would correspond to this wider picture. With the 
consolidation of the state had come a conception of ‘public justice’, presented as 
the delivery of authoritative third-party determinations. Now the move would be 
towards ‘informal justice’ and a growing emphasis upon state sponsorship of 
private ‘settlement’. 

Similar forecasts were offered in post-modern analyses and those informed by 
liberal political theory. In 1980, Boaventura de Sousa Santos argued that the state 
was now ‘expanding in the form of civil society’.!? He predicted that this would 
take place through a ‘dislocation of power from formal institutions to informal 
networks’.!® In the area of dispute institutions, this general transformation would 
be reflected in an expansion of state power as, through informalization, the state 
sought to co-opt the private sphere and ‘to integrate the sanctioning power of 
ongoing social relationships’.!9 In this analysis, with its echoes of Foucault (and of 
Marx and Althusser, lying irreducibly behind him), Santos had his eye primarily 
upon community justice reforms and upon disputes which crossed lines of 
stratification. Nevertheless, government’s global aspiration to assume management 
of pre-trial negotiations now seems consistent with the realization of Santos’ 
forecast that state and non-state would come ‘to look more and more alike and it is 
not absurd to predict the development of a face-to-face state’. 

Gunther Teubner’s account, in ‘Substantive and Reflexive Elements in Modern 
Law’,*! starts from Luhmann’s very different assumption of ‘functionally 
differentiated society’. Nonetheless, it ends up in a conclusion close to Santos. 
Developing a conception of ‘reflexive law’ ,** Teubner forecast a new evolutionary 
Stage in which law becomes ‘a system for the co-ordination of action within and 
between semi-autonomous social subsystems’.*? With this integrative function of 


16 R. Abel, ‘Delegalization: A Critical Review of its Ideology, Manifestations and Social 
Consequences’. Paper delivered at the Second National Conference on Critical Legal Studies, 
Madison, Wisconsin (1978). 

17 ‘Law and Community: The Changing Nature of State Power in Late Capitalism’ (1980) 8 
International Journal of the Sociology of Law 379, 391. 

18 ibid 392. 


21 (1983) 17 Law and Society Review 239. 

22 His formulation here draws on Nonet and Selznick’s ‘responsive’ law: P. Nonet and P. Selznick, Law 
and Society in Transition’ Toward Responsive Law (New York: Harper & Row, 1978). 

23 n 21 above 242. 
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‘furthering reflexive processes in other social subsystems’, attempting ‘the control 
of self-regulatory processes’,?* he predicted that ‘reflexive law, now just an 
element in a complicated mixture of legal orientations, may emerge as the 
dominant form of post-modern law’. 

While the initiatives consolidated in the Civil Procedure Rules do represent a 
striking expansion in the contemporary reach of the courts, there is nothing 
particularly novel about those at the centre aspiring to managerial oversight of 
local processes. More generally, government has ‘always’ been ready to operate in 
a dual manner — by central command and by co-opting the local and submitting it 
to regulation. This was exactly the mode of late nineteenth and early twentieth 
century British colonial expansion, as local agencies were harnessed and brought 
into government under the policy of Indirect Rule. In the present instance, we 
should perhaps be careful not to exaggerate the scale of government’s achieve- 
ment. Lawyers were, after all, already using civil process as the vehicle for their 
settlement strategies; they are now doing so under closer surveillance. 

Looking ahead, we can only guess at the shapes which institutionalized disputing 
will take on under this new regulatory scheme. Much will depend on how the 
judges respond to the wide-ranging opportunities for intervention afforded by the 
Rules. The lawyers’ evolving response to these new arrangements also remains 
imponderable; but it is difficult to imagine that they will come to welcome 
increased supervision of their negotiations. The potential loss of control involved, 
coming at a moment when it will be obvious to the client, must provide a strong 
incentive to arrive at the early stage appointment with settlement exhaustively 
explored and a consequent plausible demand for a quick run through to judgment. 
So, paradoxically, the new arrangements may lead to the development of a discrete, 
unsupervised pre-litigation phase in which serious negotiations take place. The 
Rules, with their explicit endorsement of ADR, at first sight foretell an expanded 
role for the new professionals in dispute resolution. But these precariously 
established newcomers face unwelcome elements in a closer relationship with the 
public justice system and in more direct competition with the lawyers. After early 
indifference, the latter are showing increasing willingness to assume non-aligned 
facilitatory roles, claiming to co-opt mediation as part of legal practice. So all three 
impressarios of institutionalized disputing — government in the shape of the courts, 
the lawyers and the new professionals — appear set up for new identities. 


24 ibid 281. 
25 ibid 246. 


© The Modem Law Review Lımıted 2000 741 


CASES 


Defaming Politicians: The Not So Common Law 


Kevin Williams* 


Introduction 


How free are citizens and the media to criticise politicians (or other public figures) 
without fear of having to pay libel damages if they get their facts wrong or cannot 
show them to be true? How is the balance to be struck between freedom of 
expression and the protection of public reputations? These questions or something 
like them have recently been asked of the highest appellate courts in Australia, 
New Zealand and Britain. 

Traditionally, the common law has refused to accept that a defamatory 
statement, not provably true, could properly be made to the world at large simply 
because it concerned matters of public interest. Similarly, fair comment demands 
that defendants show the factual basis of the comment to be true. While qualified 
privilege is not dependent on the proof of truth, it does require that what is said 
serve ‘the common convenience and welfare of society.”! What was requisite for 
the public benefit was narrowly construed. Conventional wisdom denied that there 
could be a privilege in favour of widespread political dialogue which was honest, 
albeit erroneous.” Additionally, the extent of publication had to be appropriate to 
the occasion and no wider than necessary.? 

Each of the cases under review departs from this tradition to some extent. 
Though they differ significantly, they broadly agree about three matters. Firstly, in 
modern democratic societies a freedom to communicate widely about the use of 
political power and other matters of public moment is essential. Secondly, the law 
must allow the media some margin for factual error if the exercise of that freedom 
is not to be unduly inhibited by the threat of having to pay substantial damages — 
libel’s so-called ‘chilling’ effect. Thirdly, some form of qualified privilege is the 
most appropriate method of securing an expanded freedom of expression while 
continuing to offer suitable protection to reputation. 


The Litigation 


In Lange v Australian Broadcasting Corporation,* David Lange, a former premier 
of New Zealand, complained that a television documentary shown in Australia had 


* Sheffield Hallam University. 


Toogood v Spyring (1834) 1 CM & R 181,193 per Parke B. 

See Blackshaw v Lord [1984] 1 QB 1. 

See Braddock v Bevins [1948] 1 KB 580 (communication by an elector to other electors in the same 
ward, but not to all the world, privileged) The effect of this decision was reversed by the Defamation 
Act 1952, s 10 which deems the publication of candidates’ election addresses not to be privileged. 
Section 10 is now npe for review. 

4 (1997) 145 ALR 96. For comment see F.A. Trindade, “Defamation ın the course of political 
discussion-the new common law defence’ (1998) 114 LQR 1. 
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accused him of having traded political patronage for campaign contributions. His 
attempt to have a defence of qualified privilege struck out was unanimously 
rejected by the High Court of Australia. It held that the Commonwealth 
Constitution impliedly guaranteed a freedom to discuss publicly matters of 
‘government and politics.’ Accordingly, the common law should recognise a new 
form of qualified privilege that would protect such communications provided they 
were published ‘reasonably’. Reasonable publication would ordinarily require 
defendants to prove proper steps to verify any allegations, an opportunity for the 
person claiming defamation to respond, and an honest and reasonable belief in the 
truth of the story.® 

Lange v Atkinson was also a failed application to strike out. Here Mr Lange 
complained that a critical review of his career in a monthly magazine published in 
New Zealand had portrayed him as dishonest, lazy and insincere. The New Zealand 
Court of Appeal held that qualified privilege can apply to generally published 
statements of a political nature.’ Unlike the Australian High Court, however, the 
New Zealand court confined the defence to statements about past, present, or 
aspiring Members of Parliament, and expressly rejected any requirement that 
publication must be reasonably made. On a further appeal to the Privy Council, this 
“bright line’ rule for political speech did not find favour.8 However, because the 
balance to be struck between freedom of expression and the protection of 
reputation was said to be heavily dependent on ‘local political and social 
conditions’, so that ‘different solutions may be reached in different jurisdictions 
without any faulty reasoning’, the Board declined to prescribe a solution for New 
Zealand.’ Instead, in an astonishingly anodyne advice, the appeal was ‘formally’ 
allowed and the case remitted for a further hearing. Their Lordships were content 
to point out that it was open to the courts in Wellington to have regard to the 
contemporaneous decision of an identically constituted Appellate Committee in 
Reynolds v Times Newspapers Ltd.'° New Zealand lawyers might be forgiven for 
wondering whether the link to London continues to be worthwhile.!! 

The Reynolds litigation arose out of an article in the British edition of The 
Sunday Times concerning the collapse of the coalition government in the Republic 
of Ireland in 1994. It accused Albert Reynolds, who only days before had resigned 
as Taoiseach, of deliberately misleading the Dail and his coalition partners. At 
trial, French J followed the then conventional line in England. Neither the 


5 Though undefined, it seems clear the phrase allows discussion of foreign and international politics. It 
is not limited to matters of high (party) politics at election tme nor to parochial issues that might 
influence voters’ choices domestically or, indeed, at all, zbid 115-116. Lange approved Theophanous 
v Weekly News Ltd (1994) 182 CLR 104, 124 on this point. There, Mason CJ said that political 
discussion ıs wide enough to catch the willing involvement of anyone engaged in a public 
controversy, such as trade union leaders and economic commentators. 
thid 116-118. 

[1998] 3 NZLR 424. For comment see J. F. Burrows, ‘Defamation and Politicians’ (1999) 7 Tort L 

Rev 8. 

8 Unreported. An official transcript 1s available from the Judicial Office of the Privy Council 

9 This ‘hands off approach, which accepts, without advocating the possibility of differences between 
the common law in England and New Zealand 1s not new, see Invercargill City Council v Hamlin 
[1996] AC 624. Nonetheless, the refusal to analyse the suitability of the Lange ruling 1s surprising 
given the criticism of it by the New Zealand Law Commussion 1n its Preliminary Paper 33, Defaming 
Politicians A Response to Lange v Atkinson (Wellington, New Zealand: NZLC, 1998), which was 
not referred to in the advice 

10 [1999] 3 WLR 1010 

11 This may be especially true for the respondents’ lawyers since it is entirely unclear what error of law 
the appellant identified to justify another hearing. The Board seems simply to have concluded that the 
New Zealand courts should have a further opportunity to consider whether they got it nght initially 
No order as to costs was made. 
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plaintiff's status as a leading political figure nor the fact that the allegations 
concerned the discharge of public duties were material. No privilege could subsist 
between a newspaper and its readers so as to allow the widespread publication of 
allegations not provably true. After a 24-day trial, the jury found the article to be 
libellously false but refused to give any damages, the judge substituting a nominal 
award of one penny. Faced with massive costs following an earlier payment into 
court of £5,005, Mr. Reynolds appealed. The newspaper cross-appealed claiming 
that the publication was privileged. 

The Court of Appeal held that the two-day summing up to the jury had been so 
confused as to mislead them.!” A new trial was ordered. More significantly, the 
Court also held that allegations concerning how politicians and others discharge 
their public functions could attract qualified privilege. In conditions of universal 
suffrage, the public at large will frequently be the appropriate audience, towards 
whom the news media, in particular, have a duty to engage in public interest 
speech. Given Mr. Reynolds’ involvement in the Northern Ireland peace process, 
the fall of his coalition government was a matter of public interest in Britain. The 
conventional duty-interest requirements were ‘in general’ met, therefore. 
Nonetheless, the newspaper’s cross-appeal was rejected. The defence was 
unavailable because the newspaper had failed to satisfy a newly formulated and 
distinct third stage requirement for privilege — the ‘circumstantial test’. This 
obliges a defendant to show that the ‘nature, status and source of the material, and 
the circumstances of the publication’ were such that it should ‘in the public interest 
be protected in the absence of proof of express malice’.!3 Because the newspaper 
had used what the Court regarded as an unreliable source, had failed to give Mr. 
Reynolds an opportunity to put his side of the story, and had run an inconsistent 
explanation of events in a sister paper published in Eire which had suggested that 
the plaintiff was guilty of mere inadvertence, rather than lying, the Court refused to 
allow the privilege on the facts.!4 The Court of Appeal declared that it was 
following neither of the Lange decisions, claiming to be merely easing the 
application of the conventional rules on privilege, an incremental approach which, 
if believed, altered the architecture of the existing English common law barely at 
all. In fact, a new hybrid defence had been created. 


Reynolds in the House of Lords 


Their Lordships unanimously dismissed the newspaper’s appeal. There is no 
automatic and separate privilege for political speech. Nor is there a separate 
‘circumstantial test’ additional to the conventional requirement of reciprocal duty 
and interest. However, widespread publication might be privileged in the public 
interest depending on the nature of the material and all of the circumstances in 
which it was published. 

By a majority of three to two, the House also ruled that the Court of Appeal had 
been right to deny the defendants the opportunity to re-argue the availability of 
such privilege at any retrial, the order for which was unanimously affirmed. 


12 [1998] 3 WLR 862. For comment see F.A. Trindade, ‘Defamimg Politicians-the English Approach’ 
(1999) 115 LQR 175. For an account of the deliberations of the jury, not publishable in the UK 
because of the Contempt of Court Act 1981, which bans juryroom disclosures, see the (Irish) Sunday 
Independent, 24 November 1996. 

13 per Bingham LCJ, ibid 899. 

14 ibid 911. 
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Rejection of a separate circumstantial test 


The rejection of a discrete ‘circumstantial test’ is unsurprising, not least because it 
was not argued for by either side. Authority for it was slim. Lord Steyn noted that 
most cases cited by the Court of Appeal in support of it concerned institutional 
reporting rather than investigative journalism. To that extent, the test was open to 
the objection that it put too much weight on the ‘authority’ of the source of the 
story, at the expense of other considerations.!5 It also tends to confuse the question 
of whether the occasion was privileged with whether the privilege had been 
abused. 1/6 


Rejection of a ‘generic’ privilege 


What Lord Lester QC had contended on behalf of Times Newspapers Ltd was that 
libellous statements of fact made in the course of ‘political discussion’!7 should not 
be actionable if published in good faith. This claim to a new class of ‘generic’ 
privilege (one based on the subject matter of the published material) was 
unanimously rejected, principally for two reasons. 

Firstly, it would leave public figures too vulnerable to unsourced, unfair, and 
uncompensated attacks by irresponsible journalists.!8 Because the duty-interest test 
for privilege would be satisfied, virtually automatically, whenever the media 
turned to political questions,!9 claimants would have to show malice,2° however 
wild the allegations. Since proving malice is notoriously difficult, requiring 
claimants to show a lack of honest belief against media defendants, who are not 
obliged to disclose their sources, would stack the cards unfairly.2! In this situation, 
a politician would have ‘no means of clearing his name, and the public would have 
no means of knowing where the truth lay.’2? The House was unwilling to concede 
so wide a form of self-regulation, free of any judicial oversight as to the public 
interest value of what editors chose to publish. 

Secondly, the House considered that political information was not an appropriate 
category meriting separate protection. Lord Cooke, observing that the interests of 
citizens in democracies are not restricted to the casting of votes, doubted whether 
the defence could sensibly be confined to political figures when others in society 
exercise great power and influence.*3 The Court of Appeal had similarly concluded 
that there are many matters affecting the public interest and health of society more 


15 n 10 above, 1035. 

16 ibid 1058, per Lord Hope. 

17 Political discussion was said to be ‘information, opinion and arguments conceming government and 
political matters which affect the people of the United Kingdom’, ibid 1022 

18 While it may not be the function of libel law to ‘regulate the practice of journalism’, per Bingham 
LCJ, n 12 above, 911, it 1s clear that the House, like the Court of Appeal, was sceptical that the press 
could be trusted to act ‘responsibly’ in an era of increasing commercial pressure to maximise 
audiences and attract advertising revenue, n 10 above, 1024 and 1040. 

19 The Court of Appeal, n 12 above, 909, conceded that the duty-interest test should be readily satisfied 
where matters of public interest were discussed, but saw its separate ‘circumstantial test’ as providing 
the necessary safeguard for individual reputations. 

20 Malice conventionally includes acting from personal spite, as well as publishing material recklessly or 
knowing it to be false. See P. Mitchell, ‘Malice in Qualified Privilege’ [1999] PL 328. Proof of malice 
by a plaintiff will also defeat the new privileges recognised in New Zealand, see Lange v Atkinson n 7 
above, 468-469, and Australia, see Lange v ABC, n 4 above, 117—118, where it was said that, having 
regard to the nature of politics, ‘the motive of causing damage to the plaintiff or his or her party 
cannot be regarded as improper.’ 

21 n 10 above, 1024, 1032, 1041, 1056 and 1060 

22 ibid 1024, per Lord Nicholls. 

23 ibid 1042. 
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profoundly ‘than the small change of political controversy’.** Lord Nicholls 
concluded that it was unsound in principle to distinguish politics from other topics 
of serious public concern.» 

The House gave other reasons for rejecting Lord Lester’s suggested privilege. 
Lord Steyn thought that it would be at odds with the approach adopted by the 
European Court of Human Rights towards the guarantee of free expression in 
Article 10 of the Convention. Rather than according blanket protection to whole 
categories of published material, each publication had to be individually evaluated 
for its impact on the other (potentially conflicting) rights referred to in Article 10, 
such as reputation.26 Lord Cooke suggested that in cases of political speech the 
existing defences of justification, fair comment, and statutory privilege for reports 
would be rendered ‘virtually obsolete.’2” He also considered that any privilege 
centring on political information would be too close to the rule in New York Times 
v Sullivan,28 even though that case gave a generic protection to the media 
according to the status of the person defamed, rather than the subject matter of the 
material.29 In the United States, all ‘public figures’, and not just politicians, are left 
without remedy unless actual malice can be shown with convincing clarity. 
Various committees in this country% and most Commonwealth jurisdictions?! had, 
in Lord Cooke’s view, rightly rejected this approach as unsuitable. 

Nor was Lord Lester’s ‘fallback position’ acceptable. He had argued, in the 
alternative, that political information should be privileged unless a claimant could 
show a want of care on the publisher’s part. This resembles the Australian defence, 
but with the burden of proof reversed. Lord Nicholls said that placing the burden of 
proof on a plaintiff had some attraction because it would be a reminder that 
‘freedom of expression is the starting point’. However, he favoured leaving the 
burden undisturbed for two practical reasons. Defendants know much more about 
the circumstances leading to publication. The disposition of the burden of proof is 
seldom decisive on this issue.?? 


Adopting an integrated circumstantial test 


Whether there is ‘a right to know’ what may turn out to be misinformation now 
depends on a detailed consideration of all of the circumstances of the individual 
publication. Only then may a court conclude that there was a duty and 
corresponding interest to publish widely in the public interest. In a list Lord 
Nicholls declared not to be ‘exhaustive’, ten matters that might be taken into 
account are identified. They are: 


24 n12 above, 910. 

25 n 10 above, 1027. 

26 ibid 1032-1033. Lord Cooke, 1045, considered that this view 1s reinforced by the Human Rights Act 
1998, s 12, which mandates an individualistic approach. 

27 wid 1042. 

28 (1964) 376 US 254. For discussion see I. Loveland (ed), Importing the First Amendment (Oxford: 
Hart Publishing, 1998). 

29 ibid 1041. 

30 See the (Neill) Report on Practice and Procedure in Defamation, Supreme Court Procedure 
Committee, 1991, 164-165, and the (Faulks) Report of the Committee on Defamation Cmnd 5909 
(1975), chapter 23. 

31 The Australian and New Zealand Lange cases both rejected Sullivan, as did the Canadian Supreme 
Court in Hill v Church of Scientology of Toronto (1995) 126 DLR (4th) 129. A version of Sullivan has 
been adopted ın India, however, see Rajagopal v State of Tamil Nadu (1994) 6 SCC 632. 

32 n 10 above, 1025. In 1996, Lord Lester put down a ‘bold amendment’ to the Defamation Bill that 
would have reversed the burden of proof generally in defamation actions It was withdrawn for lack of 
support. See HL Deb vol 571 cols 239-243 (2 April 1996). 
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(1) The seriousness of the allegation. The more serious the charge, the more the public is 
musinformed and the individual barmed, if the allegation is not true. (2) The nature of the 
information and the extent to which the subject matter is a matter of public concern. (3) The 
source of the information. Some informants have no direct knowledge of the events. Some 
have their own axes to grind, or are being paid for their stories. (4) The steps taken to verify 
the information. (5) The status of the information. The allegation may have already been the 
subject of an investigation that commands respect. (6) The urgency of the matter. News is 
often a perishable commodity. (7) Whether comment was sought from the plaintiff. He may 
have information others do not possess or have not disclosed. An approach to the plaintiff 
will not always be necessary. (8) Whether the article contained the gist of the plaintiff s side 
of the story. (9) The tone of the article. A newspaper can raise queries or call for an 
investigation. It need not adopt allegations as statements of fact. (10) The circumstances of 
the publication, including the timing.33 


Lord Nicholls was at pains to point out that the weight to be given to each factor 
may vary from case to case, and that a newspaper’s unwillingness to disclose its 
sources should not normally count against it24 Whether the circumstances, on 
balance, constitute an occasion warranting privileged publication continues to be a 
question for the judge. 

The net result is that the law is not very different from where the Court of Appeal 
left it. Only the taxonomy has changed. An expanded circumstantial test has been 
retained, but re-integrated into the duty and interest analysis. This has the 
advantage of flexibility and the associated drawback of uncertainty. Lord Nicholls 
recognised this but declared that any uncertainty was manageable because ‘the 
common law does not seek to set a higher standard than that of responsible 
journalism, a standard the media themselves espouse.’35 

An unreconstructed duty-interest test shorn of any requirement for reasonable 
publication will, presumably, continue to be used in cases where the damaging 
material is of private, rather than public interest, and where publication is restricted 
to a limited audience, each member of which is a similarly concerned party. Here 
honesty alone continues to be a sufficient safeguard.*° 


Evaluation 


The importance of freedom of expression has everywhere come increasingly to be 
recognised. Each of the three decisions reviewed here acknowledges that the media 
ought to be able to speak out more freely about the conduct of public affairs. Given 
the different cultural and constitutional contexts, it is hardly surprising that 
opinions differ as to precisely how much freedom is appropriate. 

The New Zealand rule has the advantage of simplicity but is, arguably, the least 
satisfactory. It proceeds from the premise that the sole purpose of a public interest 
privilege is to enable electors to make (informed) choices at the parliamentary 
ballot box. This approach has two major drawbacks. It permits damaging attacks 
on Members of Parliament (unless the claimant shows them to be malicious) while 
condemning all other defamatory attacks (unless the defendant shows them to be 
true). Picking out just one sort of domestic power-holder for special treatment in 


33 ibid 1027. 

34 ibid. 

35 ibid 1024. Lord Steyn, 1036, considered that this degree of flexibility was not so marked as to conflict 
with the need for legal certainty imposed by the European Convention on Human Rights. 

36 This was the view taken by Lord Cooke in Reynolds, ibid 1047, and in Lange v ABC, n 4 above, 116- 
118. Proof of reasonable publication should only be necessary where there is circulation to a wide 
audience because this carries a much greater risk of damage to a clarmant’s reputation. 
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this way seems inappropriate. All the more so when a variety of individual and 
corporate, public and private, national and international players exercise diverse 
forms of influence that may broadly be regarded as politically significant. For 
example, it is unclear why the behaviour of media magnates, whose ability to 
shape political discourse and the conduct of public affairs is notorious, should 
continue to benefit from the undue protection of the conventional rules on 
defamation.?? Secondly, it leaves politicians with the uphill task of proving malice, 
tilting the balance too far against individuals. The New Zealand Law Commission 
has sharply criticised Lange. Its preliminary view is that the news media should 
instead have a special defence of ‘publication in the public interest’, whatever the 
status of the plaintiff. Defendants would, however, have to show they had a 
reasonable belief in the truth of any factual claims, and had published a statement 
from the person alleging defamation by way of explanation or contradiction.*® 

Across the Tasman, the Australian rule protects critics of “government and 
politics’, broadly understood, provided they can show that they used due care when 
publishing. The plaintiff's status as a politician, of itself, has no special 
significance.%? 

In England, Reynolds represents a marked liberalisation, if not the full-blown 
‘constitutionalisation’ of libel that some commentators have called for.*° It has 
refused to define protected speech either by its subject matter or its object. Instead, 
what can be said depends on all of the circumstances of publication. This requires a 
consideration of the nature of the message and the conduct of the messenger. Lord 
Nicholls’ list of relevant circumstances aims to provide a means of assessing 
whether the public should be allowed to know potentially false information by 
reference to the importance and quality of the story, and how careful the defendant 
has been.*! No doubt it will become the standard template for judges and libel 
juries. However, there is little indication of the weight to be attached to individual 
factors. No explanatory comment is offered on the seemingly crucial requirement 
to ‘verify’ information. No definition is given of what might qualify as ‘a matter of 
public concern’, nor what is a ‘private’ matter and so outside the privilege 
entirely.42 In principle, presumably allegations about the official activity of 
politicians, civil servants, members of quangos and other governmental agencies, 
as well as the public behaviour of so-called private citizens,* are publishable. 
Thus, if a newspaper were to claim that a politician had taken ‘cash for questions’, 
it should be protected in a libel action against a claim by either party to the alleged 
transaction.45 A serious charge, such as corruption, ought not to be made lightly, 
however, and will need convincing support. Further, while there is no formal right 


37 Fewer hands now control what is said and who is heard. This may be a greater threat to democracy 
than the law’s traditional concerns about the controlling power of the state. See R. W McChesney, 
Corporate Media and the Threat to Democracy (New York: Seven Stories, 1997). 

38 n9 above, para 24. 

39 See Lange v ABC, n 5 above and associated text. 

40 See eg I. Loveland, ‘The Constitutionalisation of Political Libels in English Law?’ [1998] PL 633. 

41 See n 33 above and associated text. 

42 Lange v Atkinson, n 7 above, drew a similar distinction. On the relationship between privacy and 
defamation, see K. Williams, ‘Re-Regulating Free Speech: Privilege, Public Interest and Privacy’ 
[1999] 1 Web Journal of Current Legal Issues. 

43 Governmental bodies themselves are barred from suing in defamation (but not malicious falsehood) 
by Derbyshire CC v Times Newspapers Ltd [1993] AC 534. 

44 See eg Gillick v BBC, The Times, 20 October 1995, (anti-abortion campaigner allegedly libelled while 
participating ın a live TV debate). 

45 See the Hamilton affair, discussed in K. Williams, ‘Only Flattery is Safe: Political Speech and the 
Defamation Act 1996’ (1997) 60 MLR 388, and Hamilton v Al Fayed, The Times, 22 December 1999 
where a defence of truth, rather than privilege, was successful. 
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of reply, it may be ‘a most telling criticism’ and a ‘breach of elementary fairness’ 
for an accuser to fail to give the gist of the accused’s version of events.“ 

English law will now apparently support responsible journalists, while 
condemning those who make no proper efforts to ‘stand the story up.’47 How 
much less ‘chilling’ this will prove to be, and how much more socially useful 
information will become publicly available, is unclear. It may be dysfunctional if it 
makes libel litigation more likely, more protracted, and outcomes less predictable. 
What does seem clear is that publishers’ beliefs, and their pre-publication inquiry 
and checking processes, are liable to be subjected to close judicial and jury scrutiny 
long after the date of publication. The scope for second-guessing editorial 
standards must be extensive. 

The House was not persuaded that a more predictable (and pro-defendant) rule 
was justified. Interestingly, when much judicial policy is made in an empirical 
vacuum, some attention was paid to what is known about the effect of the pre- 
existing law. Without referring directly to the research of Barendt and his 
colleagues,*® Lord Nicholls summarised their conclusions, observing that ‘the chill 
factor is perhaps felt more keenly by the regional press, book publishers, and 
broadcasters, rather than the national press.’*? The researchers also make the 
important point that while national newspapers find the law ‘irksome ... they 
rarely refrain from covering a story altogether or water one down significantly.’°° 
This research provides support for the judicial hunch that some change was 
necessary, but maybe not that much. 

In this way, the House of Lords has moved British libel law in the direction of 
fault-based liability for mass public interest speech, though less explicitly perhaps 
than the Court of Appeal. Its solution was, however, driven by similar concerns. 
On the one hand, the House rightly wished to protect reputations from unfounded 
speculation and rumour. On the other, it saw that continuing with a strict liability 
regime was liable to stifle public debate unnecessarily. Furthermore, given the 
passage of the Human Rights Act 1998, the House was anxious to align domestic 
law more closely to the free speech provisions in Article 10 of the European 
Convention on Human Rights. This is easier said than done. The European Court 
of Human Rights has declared its strong support for a wide freedom of expression 
and made clear its recognition of the media’s essential role as public watchdog. 
However, there is no decision concerning the application of Article 10 to the 
common law of defamation, other than in relation to damages.*! Such case law as 
there is has arisen mainly from what would be regarded in England as instances of 
criminal libel. The cases establish a hierarchy in which the greatest latitude is 


46 Lord Nicholls, n 10 above, 1028 His Lordship, 1027, accepted that ıt might not always be necessary 
to actively solicit comment ın advance of publication Analysing the similar obligation in Lange v 
ABC, M. Chesterman, ‘The Common Law Rules in Defamation — OK?” (1998) 6 Tort L Rev 9 
suggests that having to delay publication until a considered response is received may provide the other 
side with an opportunity to move for an myunction, especially likely if the attack is seen as an 
unwarranted intrusion into personal privacy. 

47 Lord Lester has since advised the British media to get on with the urgent business of developing codes 
of responsible journalism, see ‘A landmark judgment for freedom of the press’ The Times, 7 
December 1999, 

48 See E. Barendt et al, Libel and the Media: The Chilling Effect (Oxford: Clarendon Press, 1997). 

49 n 10 above, 1024. Lord Steyn, 1032, did cite Barendt’s work saying that there was a strong argument 
for addressing the chilling factor and striking a better balance. 

50 148 above, 183. See too, S. Kentridge, ‘Freedom of Speech: Is it the Primary Right?’ (1996) 45 ICLQ 
253, 269 saying he knew of no case in which an editor had let a story lie on the file where there was 
good reason to believe that there was real political villainy afoot. 

51 See Tolstoy Miloslavsky v UK (1995) 20 EHRR 442 
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accorded to the critics of government, the narrowest to those who attack the 
reputations of private citizens. Attacks on politicians fall somewhere in between. 
Apparently, they must expect fiercer criticism than other people on the basis that, 
by standing for public office, they knowingly lay themselves open to close scrutiny 
by journalists and the public.5? There are no clear and settled answers, however, to 
the critical questions about the extent to which the media must prove the truth of 
any factual claims or when erroneous speech is permissible.” As a broad 
generalisation, it has been suggested that the Court is inclined to regard comment 
as opinion rather than fact, and is disinclined to condemn apparently factual claims 
where the allegations are made in good faith.“ 

How much readier English law will be to protect public interest speech will 
depend partly on how the circumstantial criteria are read in the factual context of 
the particular publications called into question. More important still may be how 
later courts define their starting point. The tradition has been to favour reputation 
rights. Some forty years ago, Diplock J in Silkin v Beaverbrook Newspapers Ltd,” 
said ‘[i]n the first place, every man whether he is in public life or not, is entitled not 
to have lies told about him.’ In sharp contrast, the House of Lords took as its 
‘starting point freedom of expression’. Courts should be ‘slow to hold’ that 
political information, in particular, is not in the public interest and should ‘resolve 
any lingering doubts in favour of publication.’»® 

Lord Steyn spoke of a ‘new legal landscape’ in which freedom of expression was 
to be seen as a ‘constitutional right’, exceptions to which had to be justified as 
being necessary.” This reordering of priorities may be Reynolds lasting 
contribution to the continuing debate about free speech in Britain. 


52 See Lingens v Austria (1986) 8 EHRR 407, Castells v Spain (1992) 14 EHRR 445 and De Haes v 
Belgium (1997) 25 EHRR 1. 

53 cf Bladet Tromso v Norway (case 21980/93, 20 May 1999, unreported) where what amounts to a form 
of qualified privilege seems to have been recognised. The European Court of Human Rights held that 
while a newspaper is ordinary duty bound to verify defamatory facts, it might be reasonable to rely 
on some other (official) source. 

54 See DJ. Harris et al, Law of the European Convention on Human Rights (London: Butterworths, 
1995), 397. 

55 [1958] 1 WLR 743, 746, strictly a case on fair comment rather than privilege. 

56 n 10 above, 1022 and 1027 per Lord Nicholls (with whom Lords Cooke and Hobhouse expressly 


agreed). 
57 ibid 1030. 
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Mutuality of Obligations and the Contract of 
Employment: Carmichael and Another v National 
Power plc 


Linda Clarke* 


Whether or not an employment relationship is characterised as a contact of 
employment, rather than a contract for services, or indeed some other type of 
contract (or even as not contractual at all) is a question which has consistently been 
answered inconsistently. The various tests proposed by the courts include the 
‘control’ test,' the ‘integration’ test,? the ‘mixed’ test? and the ‘economic reality’ 
test. The question is of considerable practical significance, as many of the most 
important statutory rights, such as the right to a redundancy payment and the right 
to claim unfair dismissal, depend upon the existence of such a contract. 

In addition to satisfying one of the tests propounded in the cases cited, the courts 
have also required that the relationship contain ‘mutuality of obligations’. This has 
been described as a second level of obligation, beyond the exchange of work for 
remuneration: ‘the promises to employ and be employed’.5 Deakin and Morris 
have described this test as ‘an exclusionary one — the absence of mutuality will 
most likely defeat a claim of employee status without in itself being a sufficient 
condition.’® The question of mutuality of obligations is of particular importance in 
respect of casual workers and homeworkers. 

Such workers may be able to establish that they work under a contract of 
employment in respect of each individual period of working, however short: so, in 
Mc Meecham v Secretary of State for Employment’ the Court of Appeal held that a 
worker working through an employment agency and described as a ‘temporary 
self-employed worker’ was an employee in respect of a single assignment, and was 
thus entitled to a payment from the Secretary of State on the insolvency of the 
agency. However, key statutory rights, notably redundancy and unfair dismissal, 
are dependent not only upon working under a contract of employment, but also 
upon establishing a period of continuous service. This can be done in two ways. 
Firstly, sections 210-212 of the Employment Rights Act 1996 provide that in 
certain circumstances continuity of employment is preserved, even though there 
are periods (of a week or more) where there is no contract of employment in 
existence. As long as for part of a week ‘the employee’s relations with his 
employer are governed by a contract of employment’! that week counts towards 


* School of Legal Studies, Sussex University. 


Yewens v Noakes (1880) 6 QBD 530. 

Stevenson, Jordan & Harrison v McDonald & Evans [1952] 1 TLR 101. 

Ready Mixed Concrete (South East) Ltd v Minister for Pensions and National Insurance [1968] 2 QB 
497. 

Market Investigations Ltd v Minister for Social Security [1969] 2 QB 173. 

Freedland, The Contract of Employment, (Oxford: Clarendon Press, 1976). 

Labour Law, (Butterworths, London, 2nd edition, 1998). 
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continuity, and absences attributable to a ‘temporary cessation of work’ do not 
break continuity. So where individuals are employed under a contract of 
employment for just a few hours in any week, then continuity can be established, 
even if in some weeks they do not work at all, as long as the reason for this is a 
‘temporary cessation of work’.? But employers can avoid employees building up 
sufficient continuous employment by creating a gap of one week or more for a 
reason which does not fall within section 212 (3). This is so even if the employer’s 
underlying purpose is to defeat the application of the legislation. 1° 

The second way to establish continuity is to show that, where there are separate 
assignments of short duration, each amounting to an individual contract of 
employment, there is also a general contract of employment, covering the whole of 
the employment relationship. This is commonly described as a ‘global’ or 
‘umbrella’ contract.!! and the courts have generally only been prepared to find 
such a contract if there is ‘mutuality of obligations’. 

Two key issues arise from the case law, most of which comes from the Court of 
Appeal: firstly, for the purposes of finding a general contract of employment, what 
exactly is meant by ‘mutuality of obligations’ and on what basis do the tribunals 
and courts determine whether it exists; and secondly, to what extent is the 
existence or not of a contract of employment a question of law, or of fact, or of 
mixed law and fact? The law/fact question is of considerable importance, as 
appeals can be heard only on points of law: the appellate courts can only interfere 
with the decision of the employment tribunal if the tribunal applied the wrong legal 
test, or reached a perverse decision, in the sense that no reasonable tribunal could 
reach such a decision. Indeed, many of the reported cases are best understood in the 
context of the higher court or tribunal either searching for an error of law in the 
Employment Tribunal’s approach, or refusing to interfere on the grounds that there 
was no such error. Both of these issues are addressed in the judgments of Lord 
Irvine of Lairg LC and Lord Hoffmann in the first House of Lords decision directly 
on the point, Carmichael and Another v National Power Plc.'* 


Carmichael v National Power 


The case involved two women who worked as tour guides at Blyth Power Station. 
Their letters of appointment in 1989 offered them work on a ‘casual as required’ 
basis. They worked as guides when asked to do so, often for 25 hours per week or 
more. They wore uniforms, and on occasion used company vehicles. They were 
paid by credit transfer, with income tax and national insurance deducted, but they 
did not receive sick pay, holiday pay, or pension entitlement. In 1995 they brought 
an action before a tribunal that they had not received written statements of the 
particulars of their employment under section 1 of the Employment Rights Act 
1996. In order to be entitled to this, they had to establish that they were employees, 
and that they had been continuously employed for one month or more. They did 
not seek to argue that they were employed under a contract of employment in 


9 It has been much easier to establish continuity in this way since the abolition of the hours threshold, 
whereby individuals had to work for 16 hours per week or more, in 1995. (SI 1995 No 31). 

10 Booth v United States of America [1999] IRLR 16, 18: ‘If, by so arranging their affairs, an employer 
is lawfully able to employ people ın such a manner that the employees cannot complain of unfair 
dismissal or seek a redundancy payment, that is a matter for him’, Mornson J. 

11 see Nethermere (St Neots) Ltd v Gardiner [1984] ICR 612 CA, McLeod v Hellyer Bros Ltd [1987] 
IRLR 232. 

12 [1999] ICR 1226. 
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respect of each guiding assignment, and that one month’s continuity was 
established by virtue of section. 212 (3) the Employment Rights Act 1996.!3 
Instead, they argued that there was a ‘global’ contract of employment. The 
industrial tribunal dismissed their claim on the basis that they were not employees 
as there was no mutuality of obligation to provide and perform work, and this was 
upheld by the Employment Appeal Tribunal. 


The Court of Appeal decision"4 


The Court of Appeal, by a majority, held that they were employed under a contract 
of employment. The two majority judges, Lords Justice Ward and Chadwick did so 
through an analysis of the documents exchanged by the parties when the 
relationship began in 1989. Lord Justice Ward adopted the approach of Lord 
Justice Kerr in Nethermere (St. Neots) Ltd v Taverna and Gardiner.'> Lord Justice 
Kerr identified the determination of the issue as a two stage process: 


The first stage requires the determination of ... whether there was any contractual binding 
nexus between the alleged employees and the alleged employer in relation to the 
‘employment’ in question. This must be a question of law. The existence or non- existence 
of a binding contract cannot be anything else. It cannot be a question of fact or degree. The 
second stage is then to classify or define the nature of the contractual relationship [as a 
contract of employment or for services] At this second stage of classification the correct 
analysis does involve questions of fact and degree. }® 


On this authority, Lord Justice Ward held that the correct approach is to ask four 
questions: 


‘(1) Was there agreement between the parties? 

(2) What were the terms, express and implied, upon which they agreed? 
(3) Did they enter into a contractually binding relationship? 

(4) Was the nature of that relationship a contract of employment?!” 


This approach focuses attention on ‘what the parties said and did at the material 
time’, with the parties’ intention to be judged objectively. On an analysis of the 
letters exchanged in March 1989 Ward LJ had no hesitation in finding that there 
had been an offer, and an acceptance of that offer: the parties’ had clearly reached 
agreement. The terms of that agreement, express and implied, depended firstly on 
the interpretation of the words ‘casual as required’. Lord Justice Ward construed 
this as meaning that the power station would not be required to make work 
available except as and when such a need for tour guides arose, but that whenever 
such a need arose ‘the guide will be required to meet that need and perform the 
services as a guide’. There was however an implied term, necessary to give business 
efficacy to the contract, that the guides would take on a reasonable amount of work 
once they had agreed to act as guides, and an obligation on the company to provide 
a reasonable share of work for each guide whenever the company had work 
available. These terms were sufficiently certain for a contractual relationship to 
arise, and amounted to more than an agreement to agree: ‘As and when each 


13 Possibly because , at the time, they would have needed to show that they worked for 16 hours a week 
or more. See n 9 above 

14 Carmichael v National Power plc [1998] ICR 1167 CA. 

15 [1984] ICR 612 

16 ibid 628 

17 [1998] ICR 1167, 1185. 
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applicant acted as a guide, she did so under the umbrella of this agreement, not in 
consequence of an individual ad hoc arrangement effected by the telephone call... 
and the acceptance of the individual assignment’ .!® 

Lord Justice Ward accepted that there must be mutually legally binding 
obligations on each side in order to create a contract of employment, but held that 
the tribunal had gone wrong in law by failing to find, and then apply, the implied 
terms of the contract; had they done so, they would have found sufficient mutuality 
in the implied term to offer, and to accept, a reasonable amount of work. As the 
absence of mutuality was the only reason given for the tribunal’s finding that the 
guides were not employees, Lord Justice Ward found that on the facts they were 
employed under a contract of employment. 

Lord Justice Chadwick adopted the same approach, holding that in determining 
whether or not a contract existed, ‘it was neither necessary or relevant ... to 
consider the conduct of the parties after 9 March 1989’, and that the agreement 
reached by exchange of letters was clearly contractual. As to the terms of that 
contract, the words ‘casual as required’ meant that if there was a need for the 
services of a guide, then on reasonable notice, the CEGB could ‘require the 
appointee to attend and carry out the duties for which she has been engaged.’ 
Chadwick LJ found no inconsistency between this and the CEGB’s view that ‘if the 
applicants did not wish to work as a guide, then they could not make them work.’ 
Echoing Lord Justice Ward’s view that this view confused the terms of the contract 
with whether there would be an adequate remedy for a breach of those terms, he 
stated that ‘No one in the position of [the CEGB] would think it sensible to seek to 
enforce an obligation to attend against a casual worker ... [They] would look 
elsewhere and recruit other guides who were more reliable and dependable. But that 
does not lead to the conclusion that the obligation to attend did not exist at law.’!° 

Having found that there was an express term that the applicants should work on 
reasonable notice, Chadwick LJ implied a term, in order to give the contract 
business efficacy, that work as a tour guide ‘when available and in so far as it 
cannot be performed by full time employees ... will be offered to those who have 
been recruited and trained as part- time station guides before it can be offered to 
anyone else.’ This, together with a further implied term to deal with the applicants 
fairly, was sufficient for the mutual obligations necessary as a minimum to found a 
contract of employment. 

This majority decision was in sharp contrast to the approach taken some months 
earlier by a differently constituted Court of Appeal in Clark v Oxfordshire Health 
Authority. Here, the Court of Appeal refused to interfere with the decision of the 
industrial tribunal that a bank nurse was not an employee under a global contract 
because the was no obligation on the authority to offer her work, and no obligation 
upon her to accept it. Sir Christopher Slade took the view that only exceptionally, 
if the existence of the relationship depended solely upon the true construction of 
written documents, could the question be treated as one of law so that an appellate 
court was free to reach its own decision: more usually, ‘the question depends not 
only upon reference to written documents, but also on an investigation and 
evaluation of the factual circumstances in which the work is performed’ and the 
appellate court could only interfere with the tribunal’s decision if ‘no reasonable 
tribunal, properly directing itself on the relevant question of law, could have 
reached the conclusion.’ 


18 ibid 1188. 


19 bid 1195. 
20 [1998] IRLR 125. 
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As to mutuality, Sir Christopher Slade accepted that mutual obligations need not 
always consist of an obligation to offer and accept work, but his example of a 
lesser obligation, that the employer should pay a retainer during periods when work 
was not offered, with the employee obliged to accept and do work, is unlikely to 
bring many casual workers within the scope of the contract of employment. 


Mutuality of obligations 


The House of Lords in Carmichael has now come down firmly in favour of the 
approach in Clark rather than that of the majority in Carmichael in the Court of 
Appeal. Lord Irvine dealt with the issue of mutuality of obligations firstly on the 
basis (which he rejected) that the majority of the Court of Appeal was correct in 
treating the documentation as the only relevant issue. Even if that were the case, he 
held that the words ‘casual as required basis’ were not capable of being construed 
as imposing an obligation on Mrs Carmichael and Mrs Leese to accept work, and 
that there was no room for the implication of any terms, by invoking business 
efficacy, because the documentation did not create any kind of contract at all: “the 
documents provided no more than a framework for ad hoc contracts of service or 
services which Mrs Leese and Mrs Carmichael might make with the CEGB in the 
future.’*! 

With respect, on the facts of this case, the approach of the Court of Appeal is to 
be preferred. The documentation, using terms such as ‘offer’, ‘acceptance’ and 
‘employment’ and providing for training, point more towards a legally binding 
agreement than to ‘a framework for future ad hoc work’. Similarly, it seems 
reasonable to imply into such a contract a term that a reasonable amount of work 
be offered and a reasonable amount accepted in order to give business efficacy to 
the contract, as in Airfix Footwear Ltd v Cope? and Nethermere. 

However, Lord Irvine did not rest his decision simply on this ground. Instead, he 
held that the tribunal was correct in refusing to focus solely on the documentation, 
choosing also to examine the way in which the documentation had been operated 
and the evidence of the parties as to how it had been understood. According to 
Lord Irvine, ‘it would only be appropriate to determine the issue ... solely by 
reference to the documents ... if it appeared from their own terms and/or from 
what the parties said or did then, or subsequently that they intended them to 
constitute an exclusive memorial of their relationship.’*? This was not the case. 
The tribunal was therefore entitled to conclude, on the basis of the evidence before 
it, that the relationship was not governed by contract when Mrs Carmichael and 
Mrs Leese were not working as guides: ‘their case “founders on the rock of 
absence of mutuality’’’. 


A question of law or a question of fact? 


On this analysis, by refusing to treat the documentation as the only relevant 
material, Lord Irvine identifies the question as one of mixed fact and law, so that 
an appellate court cannot intervene in the absence of perversity. This was taken up 
by Lord Hoffmann, whose judgment deals exclusively with ‘the troublesome 
21 [1999] ICR 1226, 1230. 


22 [1978] ICR 1210. 
23 [1999] ICR 1226, 1230. 
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distinction between questions of fact and questions of law’.?4 The construction of 
documents, according to Lord Hoffman, is a question of fact ‘which lawyers have 
decided that judges can answer better than juries’» and has thus been accepted as a 
question of law. However, the majority of the Court of Appeal was wrong to treat 
the exchange of letters as giving rise to a contract, the reason being that ‘the letters 
were not drafted by a lawyer and their language was extremely concise.’ Perhaps 
this adds two further elements to the requirements for a legally binding contract! 
But in any event, once Lord Hoffman concluded that the parties intended their 
agreement to be contained partly in the letters, partly in oral exchanges at 
interview, and partly left to evolve with time, then this becomes a question of fact 
with which the appellate courts cannot interfere. Lords Justice Ward and Chadwick 
were wrong to construe the contract with no reference to what the parties thought 
their obligations were: this ‘austere rule’ would only apply where all the terms of 
the contract have been reduced to writing. Similarly, Lord Hoffmann states that 
evidence of subsequent conduct may be relevant, as it goes to show what the 
parties thought they had agreed. 

The House of Lords in Carmichael has strongly endorsed the view that whether 
or not a contract of employment exists will in almost all cases be characterised as a 
question of mixed fact and law, so that, in the absence of perversity, there is no 
room for appeal. Every case, apart from the unusual case where the nature of the 
relationship depends exclusively on written documentation,” will depend upon the 
interpretation of the evidence accepted by the Employment Tribunal, and Lord 
Hoffmann’s judgment suggests that tribunals can take a wide view of what evidence 
is relevant. Ironically, although Mrs Leese and Mrs Carmichael won in the Court of 
Appeal and lost in the House of Lords, it is likely that in the long run the approach 
taken by the House of Lords is more likely to be of benefit to casual workers. The 
majority decision of the Court of Appeal that Mrs Leese and Mrs Carmichael were 
employees, by concentrating on written documentation, could be avoided by the 
simple expedient of employers including an express term, which would exclude any 
implied terms, that there was no obligation on the employer to offer work, nor on 
the employee to accept it. Indeed, the inclusion of a term in Mrs Clark’s contract, 
that ‘Bank nurses are not regular employees and have no entitlement to guaranteed 
or continuous work’ was fatal to her case. Conversely, the House of Lords 
approach, allowing tribunals to look at all the evidence, including what happened 
subsequently, makes it easier for casual workers to argue that expectations of 
continuing work may become ‘hardened or refined into enforceable contracts by 
regular giving and taking of work over periods of years or more’.?7 

However, it should also be noted that one problem with characterising this 
important question as essentially one of fact, which cannot be interfered with on 
appeal, is that different employment tribunals may reach different conclusions in 
very similar cases, or even identical ones.?8 Nevertheless, it is submitted that this is 
to be preferred to the prospect of well-advised employers simply drafting contracts 
so as to exclude employment status (though the House of Lords decision still 
leaves open this possibility, where there is a written contract containing all the 
terms of the employment relationship). 


24 ibid 1231. 

25 Devlin, Trial by Jury, (London: Stevens, 1966). 

26 See eg Davies v Presbyterian Church of Wales [1986] ICR 280. 

27 Stephenson LJ in Nethermere (St. Neots) Ltd v Taverna and Gardiner [1984] ICR 612, 627 

28 See O’Kelly v Trusthouse Forte pic [1983] ICR 728, and Pitt, ‘Law, Fact and Casual Workers’ (1985) 
101 LQR 217. 
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Conclusion 


The real lesson of the Carmichael case is the artificiality created by continuing to 
use the common law concept of the ‘contract of employment’ as the gateway to 
significant employment rights, with the result that many of the most vulnerable 
workers are excluded from statutory protection by employers who deliberately 
fashion working arrangements to avoid such entitlement. Recent legislation has 
begun to move away from this approach: both the Working Time Regulations 1998 
and the National Minimum Wage Act 1998 provide protection to the broader 
category of ‘workers’, as defined by section 230 (3) of the Employment Rights Act 
1996 (though this will still exclude those with no contract at all, and the ‘umbrella’ 
contract will still be important for those with contracts for individual assignments, 
particularly in respect of the right to annual leave.) Further, section 21 of the 
Employment Rights Act 1999 gives the Secretary of State the power to make an 
order conferring statutory rights on individuals ‘of a specified description’. The 
Notes of Guidance published with the Employment Rights Bill state ‘that the 
Government envisages using this new power to rationalise and update the coverage 
of the employment rights legislation ... to ensure that all workers other than the 
genuinely self-employed enjoy the minimum standards of protection that the 
legislation is intended to provide, and that none are excluded simply because of 
technicalities relating to the type of contract or other arrangement under which 
they are engaged’.”? Consultation on this is due to begin shortly, and it is to be 
hoped that Carmichael is both the first and the last case where the House of Lords 
has to determine whether or not vulnerable workers have statutory rights by 
reference to ‘mutuality of obligations’. 


Coal Dust, Causation and Common Sense 


Chris Miller* 


There is a sense in which the British Coal Respiratory Disease Litigation’ 
(BCRDL) represents ‘unfinished business’ in that it offers many thousands of 
former miners the prospect of receiving compensation for health detriment 
incurred during their employment. At the beginning of the twentieth century, the 
coal industry employed a million men and formed the backbone of the UK 
economy; at its close, fewer than eight thousand men earned their living winning 
coal underground. BCRDL, coming soon after the ‘white finger’ litigation,” marks 
another chapter in a long but far from edifying story of attempts by coalminers to 


29 Notes of Guidance—Explanatory Note 1999 para 185. 


* School of Environment and Life Sciences, University of Salford. 
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1 QBD 23 January 1998 as yet unreported but the summary judgment is available at hitp:/Avood.ccta gov uk/ 
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2 Armstrong v British Coal Corporation (1996) The Times 6 December CA. 


© The Modem Law Review Limited 2000 763 


The Modern Law Review [Vol. 63 


secure compensation for disability attributable to the exceptionally arduous 
conditions (now viewed as largely avoidable) experienced during their working 
lives. 

Class actions (especially those which are expected to lead to claims totalling 
over £1 billion by 100,000 potential claimants”) are hardly commonplace* in any 
UK civil jurisdiction. Many lawyers will doubtless welcome BCRDL as a timely 
riposte to advocates of no-fault systems and to those over-eager to report the 
demise of tort. But for present purposes, it is Turner J’s mastery of an 
unprecedented mass of technical evidence which demands attention. His approach 
to the problem of multiple causation (of bronchitis, emphysema and asthma) 
enables the relevance of precedents, especially McGhee,” to appear with a clarity 
hitherto lacking. Recent developments in personal injury law have largely been 
concerned with psychiatric damage; BCRDL invites a review of the state of the art 
in respect of negligent harm to physical health where the (arguably, more secure) 
foundations of this branch of tort law are to be found. In particular, the judgment in 
BCRDL offers an opportunity to test the hypothesis that personal injury cases can, 
under certain circumstances, be adjudicated by applying the ‘loss of chance’ 
principle. In an article’ in this journal, Helen Reece wrote: 


In both deterministic and indeterministic situations, judges allow recovery if they have a 
degree of belief of at least 0.5 in the proposition that but for the defendant’s negligence the 
plaintiff would not have suffered his loss. However, in indeterministic situations, judges 
allow recovery even if they have a degree of belief of less than 0.5 in the above proposition, 
a only if they have a degree of belief of at least 0.5 in the proposition that the defendant’ s 
igence significantly ıncreased the objective probabihty that the plaintiff would suffer the 
Ra 


Clearly then, the distinction between deterministic and indeterministic situations is 
central. Reece offers the following working definition: 


An event [may] be treated as indeterministic if and only if it could not have been predicted at 
any point in the past, it cannot be predicted in the present even given unlimited time, 
resources and evidence, and we cannot imagine how it would become predictable in the 
future, even given the success of present research programmes.” 


McGhee is now considered to be a legal landmark but I argue below that, contrary 
to Reece, it should not be included in her indeterministic category. In BCRDL, 
Turner J, quoting at length the speech of Lord Kilbrandon,”” relied heavily upon 
the 1972 decision of the House of Lords in order to dismiss British Coal’s attempts 
to blame smoking for the respiratory dysfunction of six (of the eight) complainants. 
The BCRDL complainants’ evidence was not without its lacunae, but the judge was 
able to address uncertainty in the underlying causal mechanisms without 


3 C. Dyer ‘Miners win historic battle for compensation’ (1998) 316 British Medical Journal 327. 

4 See J. Stapleton Disease and the Compensation Debate (Oxford: Clarendon Press, 1986) 61 and also 
C. Harlow and R Rawlings Pressure Through Law (London: Routledge, 1992) 124. 

McGhee v National Coal Board [1972] 3 All ER 1008. 

In Chaplin v Hicks [1911] 2 KB 786, the Court of Appeal awarded damages, assessed at 25 per cent 
of the winner’s prize money, for a breach of contract which had resulted ın the loss of a 25 per cent 
chance of winning a beauty contest. 

H. Reece ‘Losses of Chances in the Law’ (1996) 59 MLR 188. 

ibid 194 

ibid. I am disinclined to use her term ‘quasi-indeterministic’ to distinguish those events which ‘it 1s 
not humanly possible to predict’ from those ‘which scientists believe to be truly indeterministic’ If, 
by the latter, she is referring to events (such as the decay of a uranium atom) subject to Heisenberg’s 
Uncertainty Principle, these are perhaps better labelled ‘quantum indeterminable’ I argue below that 
the contrived indeterminability of gaming machines also needs to be distinguished. 

10 n5 above 1015-1016. 
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attributing this to some inescapable indeterminacy in contemporary understanding 
of human physiology or anatomy. In fact, an analysis of the ruling in the current 
case will help to reveal the features which it shares with McGhee and which, I 
maintain, exclude this type of case (viz. occupational injury but also medical 
negligence) from the Reece hypothesis. But it is necessary first to discuss the 
judgment in BCRDL. 


Re British Coal Respiratory Disease Litigation 


The eight cases which comprise BCRDL form a sample selected from over one 
hundred tabled in various District Registries and County Courts. The selection was 
made by the parties themselves so as to accommodate a wide range of issues 
relating to liability and pathological conditions. All eight complainants sought 
compensation for respiratory morbidity alleged to have resulted from tortious 
exposure to dust (both coal and silica) during employment with the National Coal 
Board (NCB)."? It has been recognised for many years that inhaled coal dust has an 
adverse effect upon respiratory function. Pneumoconiosis’” refers to a number of 
pathological conditions, some progressive and even fatal, caused by the coarser 
fraction of the dust found in coalmines. BCRDL was concerned with chronic 
bronchitis, emphysema and asthma allegedly caused by inhalation of the finer dust 
which can reach the very smallest structures of the lungs (alveoli) and destroy the 
membranes across which oxygen and carbon dioxide are exchanged. It was 
accepted by all parties that smoking can cause or exacerbate all these conditions; 
but exactly how tobacco smoke has this effect has yet to be established. The 
complainants were similarly unable to “define the mechanism of causation of the 
suggested link between exposure to mine dust and these conditions’.’” 

The one million documents disclosed by the defendants offered ‘at best a 
fragmentary and at worst non-existent picture of what each individual plaintiff’ s 
working conditions were like during a working life of 30-40 years’.’* The judge 
also had misgivings as to the value of eye witness evidence of conditions. 
Nevertheless, he was able to conclude that British Coal had failed inter alia: 


ʻi. To take all reasonable steps to minimise the creation and dispersion of respirable dust by 
the introduction and use of known and available dust suppression techniques from about 
1949 to 1970 and to a lesser extent thereafter. 


iii. To ensure that suitable instruments for measuring dust were developed and introduced at 
as early a stage as was practicable.’ 


Having established that the NCB had ‘in general failed, throughout the greater part 
of its life to do what it reasonably should in the way of reducing the exposure of 
miners to coal mine dust’,'® legal discussion moved from fault to causation — 


11 The NCB was set up by the Coal Industry Nationalisation Act 1946; its liability dated from 1 January 
1947 when it was vested of all the assets of the existing private collieries. Under the Coal Industry Act 
1987, the NCB was renamed the British Coal Corporation (BCC). The Coal Industry Act 1994 
enabled the assets of the BCC to be sold off to various private sectors companies 

12 Since 1974, over £165m has been paid out by NCB (and its successor) under a no-fault scheme for 
pneumoconiosis. Since 1993, miners have been able to claim industrial injury benefit for bronchitis 
and emphysema (Dyer n 3 above). 

13 n 1 above para 39. 

14 bid para 29. 

15 :bıd para 31. 

16 ibid para 110. 
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attributing the respiratory dysfunction of each complainant to his record of 
exposure to dust arising under tortious conditions. The defendants relied heavily 
upon the fact that all but two complainants were, or had been, smokers. Since 
smoking was known to produce the same symptoms as exposure to dust, it was 
contended that, in the absence of ‘biological markers to, indicate susceptibility, let 
alone variability’, the cases of the six smokers must fail.’’ In other words: smoking 
could not be excluded as the cause of the respiratory dysfunction. Turner J found in 
favour of six of the eight complainants'® in respect of chronic bronchitis and 
emphysema but not of asthma. In doing so, he used language (see below) which, 
although recognising current limits of both lay and scientific understanding of the 
aetiology of respiratory disease, lends no support to the Reece hypothesis insofar as 
it can be extended to this type of personal injury case. Nevertheless, it was the ratio 
decidendi of McGhee, as interpreted by their Lordships in Wilsher, which Turner J 
chose to apply when | addressing the causation issue in BCRDL. 

In 1988, Wilsher’? provided the House of Lords with an opportunity to undo 
some of the confusion which had beset the law regarding multiple causation. 
Having removed the obfuscation caused by Lord Wilberforce’s attempt (in 
McGhee) to reverse the burden of proof of causation once the fault of a creator of 
risk 1s established, Lord Bridge went on to argue that Wilsher was a case which 
entailed five potentially causal factors, any one of which could alone have caused 
the complainant’s blindness. It was the minority opinion of Browne- Wilkinson V- 
C in the Court of Appeal judgment of Wilsher which Lord Bridge quoted” with 
approval in order to encapsulate the key evidential difference between that case 
and McGhee: 


In ... McGhee ... there was no doubt that the pursuer’s dermatitis was physically caused by 
brick dust: the only question was whether the continued presence of such brick dust on the 
pursuer’s skin after the time when he should have been provided with a shower caused or 
materially contributed to the dermatitis which he contracted. There was only one possible 
agent which could have caused the dermatitis, viz. brick dust, and there was no doubt that 
the dermatitis from which he suffered was caused by that brick dust.” 


With the hindsight of the wisdom of Browne-Wilkinson V-C in Wilsher, the 
essence of McGhee can be grasped without the need to attribute ‘guilt’ and 
‘innocence’ to dust particles. A person becomes liable once it is established, on the 
balance of probabilities, that his breach of duty materially increased the risk of 
injury to another. In Bonnington,” Lord Reid had argued that a plaintiff must 
prove that the breach of duty ‘materially [ie de minimis does not apply] 
contributed’ to his injury. The five judges (including Lord Reid) who decided 
McGhee differed in the extent to which they considered themselves bound by this 
earlier extension of the law of negligence, but none was prepared to distinguish the 
1956 case. 


17 «bid para 112. 

18 Awards to individuals are tabulated in para 145; his approach to the question of apportionment of 
damages to tortious dust, to smoking and other non-tortious factors is outlined ın paras 121-144 of the 
summary judgment, n 1 above. 

19 Wilsher v Essex Area Health Authority [1988] 1 AC 1070 

20 ibid 1090. 

21 Wilsher v Essex Area Health Authority [1987] QB 730, 779. 

22 Bonnington Castings Lid v Wardlaw [1956] 1 All ER 615, 618. 
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McGhee: a ‘loss of chance’ case? 


It would be naive to suggest that Reece’s hypothesis~ must fall once a single 
counter-example is identified. No project in socio-legal science could survive so 
strict a standard. But, as both ‘Chances’ and a second article ‘Cubillo’™ (in which 
the hypothesis is revisited) fully recognise, judges are not infallible. Moreover, a 
hypothesis which is framed in such a way as to be incapable of refutation has little 
value. Therefore it is necessary to distinguish between cases where the judicial 
reasoning is erroneous (by virtue of being simplistic or by failing to take account of 
relevant precedents) and cases which, if they are to be taken as good law, cannot be 
reconciled with the hypothesis. A judgment by the House of Lords, in which the 
relevant precedents were cited and examined, must, if it is not consistent with the 
hypothesis, be counted as a fatal one. 

As Reece argues in ‘Chances’, any instance in which a complainant fails to 
recover cannot refute her hypothesis: if it fails, on the balance of probabilities, to 
demonstrate an increased risk of injury, then it must necessarily fail to demonstrate 
cause of injury itself. However, a putative ‘loss of chance’ case in which a 
complainant secures recovery for harm arising in circumstances, which do not 
satisfy the criterion for being indeterministic (quoted above), must surely 
undermine the hypothesis. 

In ‘Cubillo’, Reece declares McGhee to be a case in which their Lordships’ 
decision to award damages relied upon the ‘loss of chance’ principle. If an 
alternative explanation of their decision can be found, then this case must be taken 
as potentially lethal to the hypothesis rather than one which can be dismissed 
simply as a judicial error. In my view, the facts of McGhee cannot be reconciled 
with Reece’s criterion of indeterminacy. 

James McGhee’s exposure to brick dust occurred in 1967 during some four 
working days when he was required to empty kilns at NCB’s brickworks at 
Prestongrange. The employer’s breach of duty lay, not in exposing the employee to 
dust, but in not providing showers; as a result Mr McGhee had to cycle home with 
the dust continuing to irritate his skin before he could wash it away. But, claimed 
the defendants, the dermatitis might have arisen whether or not McGhee had 
showered at the workplace — a claim that the complainant’s expert witness was 
unable to repudiate. It was this uncertainty in the aetiology — the reluctance of an 
expert witness to offer a categorical answer — which Reece argues, obliged their 
Lordships to rule that the balance of probabilities indicated that McGhee’s chance 
of incurring dermatitis had been increased (but not necessarily above 50 per cent) 
and accordingly damages should be awarded. 

Dermatitis was hardly a condition unknown to occupational medicine before the 
1960s. There may well have been no consensus over the exact aetiology of the 
condition but that was because little relevant research had been undertaken. The 
factors (discussed in BCRDL), which for years delayed even basic research into the 
health risks incurred in coalmining, were no less present in regard to employment 
in foundries (Bonnington) and in brick kilns (McGhee). But irrespective of the 
actual contribution of medical science at that time, it was not difficult to postulate 
_ an experiment in which laboratory animals could be exposed to this type of dust. 
Reece’s criterion of ‘indeterminacy’ (above) — with its reference to ‘unlimited 
23 n7 above 
24 H. Reece ‘Pedro Cubillo y Commonwealth of Australia: Right Result, Wrong Method’ in H. Reece 


(ed) Law and Science: Current Legal Issues Volume 1 (Oxford: OUP, 1998). 
25 n7 above, 199. 
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time, resources and evidence, and we cannot imagine [my emphasis] how it would 
become predictable in the future’ — makes few concessions to the ingenuity of the 
life sciences. I cannot see that the aetiology of dermatitis fell into that category in 
1972 or, far less, now. Had they been explicitly asked, would their Lordships have 
relegated dermatitis causation to the realms of the inherently unknowable? For 
McGhee to be indeterministic in Reece’s terms, they must have believed that no 
formula (embracing such factors as age, sex, weight, diet, blood group, genetic 
profile, medical history or whatever) could conceivably be devised whereby James 
McGhee could be identified as a person who, after exposure to brick dust, could (or 
could not) avoid dermatitis by showering. 

Alternatively, one can take Reece’s description of a deterministic case and 
consider the ways in which McGhee differs. In Hotson,”’ the complainant was 
denied recovery for a notional 25 per cent ‘loss of chance’ (of escaping long-term 
hip injury following a fall) because the circumstances of the particular medical 
condition were, according to Reece, deterministic: 


If the blood vessels had been examined after the fall, then it would have been humanly 
possible to decide whether or not the plaintiff would develop necrosis even if he were 
treated. At the time of trial the cause was uncertain, but the uncertainty was epistemological 
not objective.” 


But what exactly is Reece suggesting the trial judge must do here? It is to imagine 
history repeating itself up to the point of the tortious act (or omission) whereupon, 
contrary to the actual course of events, a “humanly possible’ test (viz. examination 
of the blood vessels) 1s conducted which removes the evidential doubt as to the 
effect of that act. I submit that McGhee was no different: the judge simply had to 
imagine a test (which is ‘humanly possible’ in an obvious sense) consisting of the 
plaintiff taking a shower after his exertions. In McGhee, the test is no more than the 
converse of the tortious omission; but the fact that it does not involve medical 
techniques (as the test in Hotson would) must not prevent us from realising that 
these two tests are conceptually equivalent. Reece is really requiring the judge to 
perform what scientists sometimes refer to as a ‘thought experiment’. Expert 
witnesses might assist the judge in this process but it remains essentially an attempt 
to decide what techniques were ‘humanly (or perhaps more accurately, 
scientifically) possible’ at some point in the past and then to imagine the course 
of events had they been applied. 

The judgment which uses a terminology which Reece believes lies closest to her 
hypothesis is that given in a Canadian Supreme Court case?” involving a cancer 
victim who might have survived, had she not been left negligently uninformed of 
her condition and therefore denied the opportunity to pursue follow-up treatment. 
Here Gonthier J stated: 


Even though our understanding of medical matters is often limited, I am not prepared to 
conclude that particular medical conditions should be treated for purposes of causation as the 
equivalent of diffuse elements of pure chance, analogous to the non-specific factors of fate 
or fortune which influence the outcome of a lottery. 


26 They must also have excluded all possibility of the development of experimental techniques which 
would allow two small samples of Mr McGhee’s skin to be excised, preserved in a suitable culture 
after exposure to brick dust, and then observed after one had been irrigated and the other not. 

27 Hotson v East Berkshire Area Health Authority [1987] 2 All ER 909. 

28 n7 above, 196. 

29 Lawson v Laferrière (1991) 78 DLR (4th) 609. 

30 ibid 654, 656. 
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If this is intended to be of general application, then it too suggests that medical 
negligence cannot form a sub-category of ‘loss of chance’ cases. Even if Gonthier J 
was confining his remarks to the case before him, it still means that he was not 
prepared to relegate the aetiology of that particular cancer to the realms of the 
indeterminable. Since recovery was denied, this case cannot refute the hypothesis, 
but its categorical rejection of the ‘loss of chance’ approach lends it no support. 
And if cancer causation does not admit of this approach, then surely the same is 
true of dermatitis (now and in 1972). 


Evidence, experts and common sense 


The civil courts cannot commission laboratory experiments or epidemiological 
studies, but nor can they suspend a case until someone else does. The onus is on the 
complainant to bring evidence to support his case; there is no onus on the 
defendant to refute it or to propound a more convincing alternative. A judge’s 
ruling on the facts must be based solely upon the evidence presented in Court. But 
when considering whether the causal mechanism underlying some particular injury 
or disease is inherently indeterminable, he is under no such restriction. He need not 
be indifferent when scientifically sound arguments are poorly presented or when 
dubious ones succeed only by virtue of more determined advocacy. If Lord Woolf 
is correct in his belief that ‘judges have frequently demonstrated their ability to 
grasp difficult concepts of foreign law or technical subjects with the minimum 
assistance’,’’ then they should be able to grasp the real science (as well as 
construct ‘thought experiments’) involved in medical conditions like dermatitis. 
An experienced judge cannot erase from bis memory evidence which had proved 
vital in an earlier action and which, if presented in his current case, would have 
been no less germane. Equally, he cannot prevent himself from pondering on the 
parameters of some epidemiological study which, had it been conducted, might 
have reduced the uncertainty and made his task far easier. One could go further and 
argue that a judge should engage in mental exercises like these before he may 
legitimately conclude, in any given case, that causation is indeterminable. 

But that is to assume that judges do indeed form an opinion — as the necessary 
precursor to an application of the ‘loss of chance’ principle in an occupational 
injury or medical negligence case — on the determinability of any causal 
mechanism presented in evidence before them. A close look at the judgment in 
BCRDL does not support that view. Far more prominent are instances of the judge 
castigating two of the defendant’s expert witnesses in the most unequivocal terms: 


This was seriously 1n error and in my judgment resulted in both eminent physicians losing 
intellectual and professional credibility.” 


In summary, much of [Dr Morgan’s] evidence was ill-considered, inaccurately and 
inappropriately referenced to published papers, partial and inconsistent with some of his own 
earlier published pronouncements.”° 


Pressure of work, a lack of familiarity with the subject matter could have explained why Dr 
Pearson performed so badly.“ 


31 para 17 of Chapter 23 ‘Experts’ in Lord Woolf (Chairman) Access to Justice: Interim Report (HMSO, 
1994) http //www.open. gov.uk/Icd/civil/nterfr. him. 

32 n 1 above, para 58 

33 «bid para 64. 

34 ibid para 65. 
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In conclusion, on Drs Morgan and Pearson, I judge, adopting the approach taken in The 
Ikarian Reefer [1993] 2 Lloyds Reports 68, that they wholly failed to appreciate the role 
which an expert witness is not just expected, but required, to fulfil when preparing reports 
for and giving evidence in litigation of this character.” 


Notwithstanding his comments on some of the evidence before him, Turner J was 
at pains to resist the temptation ‘to resort to robustness and pragmatism to find the 
answer’ to answer the question of the ‘pathological route from tortious exposure to 
causation’. This simplistic approach was unnecessary since a ‘judicial and 
analytical approach which stands up to examination’ enabled him to formulate a 
number of propositions on causation. However, these propositions finally 
amounted to little more than a reiteration of Bonnington: 


.. an individual miner who can prove that he has been exposed to tortious as well as non- 
tortious mine dust and suffers from breathlessness the law will not demand more by way of 
proof than that that breathlessness has been, at least in part, caused by his exposure.*° 


And in an aside which could be taken to refer, not simply to BCRDL, but to a 
succession of cases from Bonnington, he explains: 


In this way the common law demonstrated how it has been able to adapt to modern 
conditions where circumstances, such as those which occur in cases of occupational hygiene 
have arisen and were not foreseen when the origins of tort based recovery were developed. 


My point is that this adaptation of the common law was not dependent upon some 
intuitive understanding of the limits of determinability of causal mechanisms of 
human morbidity.*® What this succession of cases does share is an insistence that a 
scientist (no less than any other expert witness) is the servant of the court not its 
master. Ultimately a ‘common sense’ understanding — whether of a judge or a jury 
(where they still hear cases in negligence) — of technical issues must prevail. This 
view is not derived solely from a study of cases such as BCRDL, in which some of 
the scientific evidence is clearly poor, but also from cases such as the Sellafield 
litigation, in which the judge, faced with dissent among distinguished 
epidemiologists, can reject a particular hypothesis - whilst, at the same time, 

commending the integrity of those who presented it. 3 The more complex the 
science, the more seductive it is to assume that it involves some arcane forms of 
mental process, to which the layperson can have no access. But that, according to 
sociologists,*” is but one of a number of popular misconceptions about the nature 
of science. 

When a scientist makes an observation, he relies upon one or more of his senses 
in exactly the same way as his art historian brother does; this remains true when 
that sense is assisted by the use of a telescope, a microscope or any other apparatus. 
When my grandmother maintained that ‘spinsters live longer’, her conclusion may 
have been derived from a small and biased sample, her definitions of longevity and 


35 wid para 70 

36 ibid para 120. 

37 ibid. 

38 The same may be true of that other adaptation of the common law of negligence — psychiatric harm. 
Reece does not include any nervous shock cases among her loss of chance candidates, even though 
one might suspect that uncertainty in causation (as well as in foreseeability) is not unknown in this 
category. 

39 Reay and Hope v BNFL (1995) 5 Med LR 1, 58 of the transcript of the French J’s judgment 8 October 
1993. 

40 H. Collins and T. Pinch The Golem: What Everyone Should Know About Science (Cambridge. CUP, 
1993). 
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marital status may have been less precise than those which epidemiologists would 
employ, but the reasoning which led to her generalisation, although less 
systematic, was in essence no different from theirs. Bayesian analysis and the 
use of confidence intervals to present epidemiological findings are not part of 
everyday discourse, but they are no more and no less than extensions of the axioms 
of probability.*’ There may well be arguments in favour of one or more assessors 
sitting with judges in technically complex cases, 42 and it may be possible to cite 
instances in which their presence might have resulted in different decisions. But 
Reece relies on relatively few cases to argue that personal injury and medical 
negligence can be adjudicated under the ‘loss of chance’ principle, and of the three 
in which damages were awarded, only Birkholz*’ is arguably more technically 
complex than McGhee. But it was in McGhee that ‘academic discussions’ of 
causation received their due respect: 


In the circumstances of the present case, the possibility of a distinction existing between (a) 
having materially increased the risk of contracting the disease, and (b) having maternally 
contributed to causing the disease may no doubt be a fruitful source of academic discussions 
between students of philosophy, Such a distinction is, however, far too unreal to be 
recognised by the common law. 


Concluding remarks 


A conflation of ‘risk of disease’ and ‘material contribution to causing disease’ 
invites two interpretations. One, with its emphasis upon ‘risk’, seeks to locate 
McGhee (and by implication, cognate cases) within a ‘loss of chance’ tradition in 
which personal injury cases have not been prominent. The other sees the common 
law as having been ‘adapted’ (to use Turner J’s terminology) so as to ensure that 
epistemological uncertainty over causation does not obviate the award of damages 
in cases where fault itself is not in doubt. I find the second far more compelling. 
But my reason for questioning an extension of the Reece hypothesis is that its 
reliance upon judges having an intuitive understanding of the determinability of 
physical phenomena is unnecessary. The physical cases she cites can all be 
adequately explained by the ‘but for’ test*> (especially following Wilsher in which 
Boolean logic was at long last employed to remove the confusion which had 
accreted around multiple causation) coupled with a pragmatic approach to 
shortcomings in scientific evidence. 

In the majority of occupational injury cases — involving amputation by 
unguarded machinery, falls from scaffolding, high buildings etc — causation and 
foreseeability are reducible to res ipsa loquitur. Our experience of falling (and its 


41 B. Robertson and T. Vignaux ‘Explaining evidence logically’ (1996) NLJ 6 February 159. 

42 n31 above para 23 

43 Birkholz v R.J Gilbertson Pty Lımıted (1985) 38 South Aust. State Reporter 121. A case in which the 
‘Full Supreme Court felt able to find that it was more probable than not both that the appellant 
contracted [brucellosis] by touching the blood and tissue of the animals, and that if the gloves had 
been provided alongside proper information about the risk of infection the plaintiff would not have 
been infected’ (Reece n24 above 94). In the event, this case did not hang upon uncertainty ın the 
transmission of brucellosis from animals to humans; but I would be reluctant to accept that this 
pathway was (any more than dermatitis) beyond the scope of medical research (witness the progress 
made ın understanding the transmission of HIV). 

44 n 5, above 1018 per Lord Salmon. 

45 See M. Stauch ‘Causation, Risk and Loss of Chance in Medical Negligence’ (1997) 17 OJLS 205 
which sets the ‘but for’ test within a more rigorous and complete (Boolean) approach to multiple 
causation 
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attendant dangers) comes in early childhood with our first attempts to stand; 
everyday life depends upon an instinctive awareness of the nature of gravity but 
very few of us understand the relevance, far less the content, of the general theory 
of relativity. But just how secure a scientific understanding of ‘cause’ must be 
available to a judge when trying a more complex case? Precisely how asbestos 
fibres in the pleura initiate cancer remains unclear. But since exposure to asbestos 
is the only known cause of mesothelioma, this ‘specificity in the causes’ greatly 
reduces the burden of proof for complainants with this condition?” (as distinct from 
lung cancer). There is a difference between recognising limitations in con- 
temporary understanding of a particular physiological process and believing it to 
be inherently indeterminable. Charles Darwin was able to propound his (still 
largely extant) theory of natural selection in complete ignorance of the mechanics 
(viz. the combination of the four bases found in deoxyribonucleic acid, DNA) of 
the genetic code, which were to remain a mystery for another century. Cholera was 
not the only disease whose cause (ingestion of faecal contaminated water) was 
‘known’ — to the point of identifying preventive measures — many decades before 
the genus of bacteria responsible was isolated, cultured and seen through a 
microscope. English law made vaccination compulsory*® almost a century before 
the smallpox (or, indeed, any) virus was isolated and ‘seen’ through an electron 
microscope. 

Helen Reece raises the issue of the inherent indeterminacy of events at the 
atomic level where quantum mechanics applies. Perhaps one can imagine a 
quantum effect at the level of, let us say, an X ray or an alpha particle ‘causing’ the 
rupture of a strand of DNA which initiates the process which, in turn, leads to 
cancer. It might be argued that this sub-set of cases, which can be distinguished by 
the label ‘quantum indeterminability’, ought to be treated as loss of chance. It is 
therefore ironic that two obvious (ie radiation related) candidates (Hope & Reay*” 
and Cubillo”°) were both treated by the respective courts in an orthodox manner, 
with the complainants denied recovery on the balance of probabilities. In the 
former especially, the complainants’ case was to argue that they knew the causal 
mechanism — parental pre-conceptional irradiation. In Cubillo, the estimate of the 
increased risk of kidney cancer from ingested plutonium was, at 0.002 or two 
chances in a thousand, too low to merit further attention.?! 

A lottery depends upon the operator’s ability to contrive indeterminability. 
Sometimes that contrivance depends upon elaborate engineering (as in the 
innumerable collisions between the forty-nine balls in Camelot’s machines) but it 
must always be transparent (as with a roulette wheel or, to cite even simpler 
examples, shaken dice or a tossed coin) in its randomness. That transparency 
enables the objective probability or ‘odds’ of the outcomes in any game of chance 
to be calculable a priori by any rational player; it can also enable a judge to 
evaluate an appropriate amount of damages in any dispute. The contrived 
indeterminability of games of chance is readily distinguishable from that which, 
Reece claims, can obtain in personal injury cases. But in the classic loss of chance 
cases (in which Reece includes cases of misrepresentation and negligent 


46 M. Susser ‘The logic of Sir Karl Popper and the practice of epidemiology’ (1986) 124 American 
Journal of Epidemiology 711, 713. 

47 Margereson and Hancock v J W. Roberts Ltd (1995) 251 ENDS Reports 40. 

48 The Vaccination Act 1853 made vaccination compulsory for all children within three months of birth. 

49 n 39 above. 

50 n 24 above. 

51 ibid 104. 
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misstatement), the exercise of human discretion is the key factor; and it is this 
which makes them inherently indeterminable. No matter how rational and 
predictable my behaviour might appear, it is not ‘humanly possible’ for another 
to foresee when a revised view of my self-interest or, indeed, pure whimsy will 
‘cause’ me to depart from the habits of a lifetime. Mr Hicks’°* approach to 
selecting, from the photographs submitted in his competition, the most beautiful 
might have been to choose the face which least reminded him of a lost sweetheart. 
But this causal explanation, if such it 1s, of apparently indeterminable events could 
only be known by Hicks, and he could defy it at will. If this is tantamount to 
claiming that the human behavioural sciences can never aspire to the predictive 
power of the natural sciences, then I must own up to this belief. But it is not central 
to my argument, since it was not my purpose to comment on the general remit of 
the Reece hypothesis but simply to question its extension to personal injury cases. 
If there is an underlying coherence in the jurisprudence of the personal injury cases 
cited in Reece’s two articles, I believe — supported by my reading of Turner J’s 
ruling in BCRDL - that it stems, not from senior judges sharing an intuitive grasp 
of the limits of determinability of physical phenomena, but from their recognition 
of the need for enlightened pragmatism when addressing the limitations of 
scientific evidence. 


52 n 6 above. 


© The Modem Law Review Lumited 2000 T73 


REVIEW ARTICLE 


Being Positive About Positivism 


Patrick Capps* 


Matthew H. Kramer, In Defense of Legal Positivism: Law Without Trimmings, 
Oxford: Oxford University Press, 1999, x + 313 pp, hb £45.00. 


I. 


The traditional debate concerning the status of morality in attempts to 
conceptualise law is well-known, and some may feel justified in suggesting that 
further contributions to this debate can only be worthless repetitions of the ideas of 
prior and more esteemed theorists. Perhaps signifying this philosophical weariness, 
some important legal theorists have reached an entente cordiale.! Legal positivists 
(such as MacCormick) and legal idealists (that is, natural lawyers, such as Finnis) 
both agree that whilst ultimately law may be connected to morality, legal validity 
has no necessary connection with moral obligation.2 Therefore, an immoral rule 
can still be correctly called a law. Alternatively, such theorists invoke a ‘creation 
myth’ which explains that whilst ultimately law is morally preferable to pre- 
legality, at any level of social complexity functional imperatives — such as social 
co-ordination — take over as the justifying reason for particular laws.? If both 
idealists and positivists can agree on such points, then, from the point of view of 
analytical jurisprudence, compromise would appear to mean closure. Henceforth, 
legal theory can concern itself with more interesting questions. 

Whilst not specifically engaging with the idea that this particular compromise 
between idealism and positivism is valid, Matthew Kramer, with characteristic 
vigour and analytical force, presents a staunch defence of positivism against many 
popular forms of idealism and rejects many of the concessions that positivism has 
made to idealism. “Viewed from all relevant angles’, he claims, ‘law qua law does 
not carry inherent moral consequences. Legal positivism is impeccable within the 
domain of political philosophy as well as within jurisprudence’ (p 16 and passim). 
If Kramer is justified in making this claim, he can be considered to have rekindled 
the debate concerning the morality of law. 

In what follows, I will argue that Kramer’s defence of legal positivism is a 
powerful synthesis of the ideas of some of the most well-known expositors of the 
doctrine. Whilst his general approach is negative — in that he attempts to provide 
rebuttals to many of the more popular idealist attacks on positivism — he does present 


* Lecturer in Law, The University of Bristol. I would like to thank Henrik Palmer Olsen, Philip Syrpis and 
Julian Rivers for their helpful comments on earlier drafts of this review. The usual caveats apply. 


1 W. Lucy, ‘Natural Law Now’ (1993) 56 Modern Law Review 745, 757. 

2 J. Finnis, “The Truth in Legal Positivism’ and N MacCormick, ‘The Concept of Law and The Concept 
of Law’ in R. George (ed.), The Autonomy of Law (Oxford: Clarendon Press, 1996). 

3 This theme is developed by Postema in ‘Law’s Autonomy and Public Practical Reasoning’ in George 
(ed.), above, n 2 
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a positive thesis, and it on this that attention is focused. His positive argument 
skilfully combines Hartian, Austinian and Hobbesian jurisprudence, and it 1s 
worthwhile to tease these elements out. However, two criticisms are offered. First, it 
is questioned whether his synthesis is coherent from a methodological point of view. 
Secondly, it is argued that Kramer’s ultimate concession to moral reason towards the 
end of his book is a replication of the entente cordiale. My conclusion is that Kramer 
is not being as positive about positivism as perhaps he could have been. 


IL. 


Kramer’s book is divided into two parts. The first part is an analysis of some 
contemporary theories in analytical jurisprudence. His overarching intention is to 
defend legal positivism. To do this, he provides rebuttals to many idealist attacks 
on positivism and purports to demonstrate that positivist concessions to idealism 
are ill-founded. This can be called his negative thesis. After an introduction 
(chapter 1) he examines the idealism of Lyons (chapter 2), Fuller (chapter 3) and 
Detmold (chapter 5). He argues that the works of these theorists miss fine 
distinctions, make logical ‘missteps’, or most importantly, do not acknowledge the 
importance of prudential reason to legal obligation.4 The concessions that Raz 
(chapter 4) and Dworkin (chapter 6) make to idealism contain similar problems. 

The second part of Kramer’s work presents a distinct theory of legal positivism.> 
His positivism, which is developed in chapters 7 to 9, is based on the central 
importance of collective security given the fallibility and vulnerability of human 
beings. By focusing on the idea of collective security, Kramer identifies certain 
general features that allow a theorist to determine which rules are to be called 
‘legal’. A legal regime is one which is characterised as being “broadly applicable 
and lasting’, exhibits the features of ‘generality, durability and regularity’ (p 96) 
and which ‘meets some relevant test for efficacy’ (p 97). True to his positivism, 
Kramer argues that ‘a claim to moral legitimacy or authoritativeness is not a 
decisive factor’ (p 96) in defining ‘law’. 

This review will concentrate on Kramer’s positive argument. The possibility that 
Kramer has generated a distinct position in legal philosophy is of more interest and 
potential significance than the processing of prior debates. However, there is 
another reason for focusing on his positive thesis. 

Kramer claims that whilst connections between law and morality ‘are possible 
and plainly abundant, they are indeed contingent rather than preordained by the 
status of law as law’ (p 17). Whilst this is a uncontroversial statement of the 
separation thesis, he goes on to state, “[n]otwithstanding the multiplicity of the 
ways in which the thesis of the separability of law and morality can be assailed and 
has been assailed, it remains firmly intact’ (p 17). Therefore, his negative thesis 
makes the more controversial claim that if idealist attacks on positivism cannot be 
sustained, then positivist adherence to the separation thesis is justified. 

Is Kramer’s logic convincing here? It follows, of course, that if all attempts to 
conceptualise a necessary connection between law and morality fail, then positivist 


4 Kramer’s definition will be explained below, but for the present, prudential reason represents 
considerations concerning how individuals are effectively or efficiently to achieve their self-interested 
purposes. 

5 It should be noted that there is some overlap between the first and second parts of Kramer’s work. For 
example, his analysis of the idealism of Beyleveld, Brownsword, Finnis and Perry in chapter 8 clearly 
reflects the approach of part 1 
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adherence to the separation thesis is justifiable. But this is not Kramer’s point. Rather 
than attacking idealism, in part 1 of his book Kramer attacks idealist attacks on 
positivism. He then claims that because idealist attacks on positivism are rebuttable, 
the central tenet of positivism, the separation thesis, is correct. However, this does not 
follow. Kramer’s argument only shows that idealists have not demonstrated that 
positivist attention to the separation thesis is invalid. It does not demonstrate that the 
separation thesis is correct. The question over the moral content of law remains open 
because the issue of a necessary connection between law and morality is not 
demonstrable either way. Kramer’s negative thesis cannot demonstrate that 
positivism is right, but can only show that positivism is not necessarily wrong. 

Given the preceding argument, Kramer’s negative thesis is weaker in its impact 
than he considers. However, this simply means that greater attention must be 
placed upon his positive thesis which purports to reject a connection between law 
and morality. 


MI. 


Kramer adopts a confusing and potentially contradictory method when developing 
his positive thesis. To develop this argument, it must be recognised that his legal 
positivism operates on a series of distinct methodological levels. These levels can 
be elucidated by way of an examination of his attempt to construe the meaning of 
the word ‘morality’. He does not offer a clear definition of ‘morality’ as such,® but 
rather examines what the word has been ‘contrasted’ (p 2) with in jurisprudential 
debates.’ He identifies three circumstances where morality has been contrasted 
with other phenomena: 


(D1) In some circumstances, ‘morality’ is contrasted with ‘factuality’ (pp 2-3). 
Some theorists conceptualise law in terms of what they see ‘factually’, 
whilst others will conceptualise law in terms of what it ‘ought to be’. It is 
perhaps traditional to think that positivists conceptualise law factually® and 
idealists in terms of what law ‘ought to be’.? However, Kelsenian positivism 
may provide an exception to this rule and perhaps the best way of describing 
this contrast is as a distinction between ‘normativism’ and ‘empiricism’. 

(D2) In other circumstances, ‘morality’ is contrasted with ‘prudence’ (p 3). The 
reasons for compliance to the law, or the central purpose of law, is 
determined by moral or prudential reason. Linking law to moral reason 
means the source of legal obligation comes from reasons that require 
individuals to take positive account of the interests of other individuals.!° 
However, some (for example, Hobbes) would consider that legal obligation 
can be derived from prudential — or self-interested — reason alone. 


6 At the start of the book, Kramer does not employ the word ‘define’. However, when referring back to 

pages 2-3 on page 190 he does employ the word ‘definition’. 

7 It would appear that Kramer’s attempt to define words pays some regard to continental linguistic 
philosophy and the use of ‘antinomies’ or ‘binary oppositions’ although the justification for 
employing this mode of linguistic attribution is not discussed. 

See George (ed.), above, n 2 at vii. 

However, it can be argued that this is a mistaken attribute which positivists ascribe to idealists. See, 

for example, D. Beyleveld and R. Brownsword, ‘The Practical Difference between Natural Law 

Theory and Legal Positivism’ (1985) 5 Oxford Journal of Legal Studies 1, and n 21 below. 

10 This idea that ‘morality’ can be stipulated to mean a ‘positive attitude’ towards others and ‘other 
regarding behaviour’ can be teased out of Kramer’s analysis of morality at pages 2—5 of his work. 
However, as mentioned ın the text, a definition of morality is not explicitly developed. 
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(D3) In other circumstances, ‘morality’ is contrasted with ‘evil’ (pp 3-4). 
Positivists consider that laws can still be correctly referred to as laws even if 
they require conduct that is wicked, or are made by officials who are evil. 
Idealists think that rules which require immoral conduct are not laws in a 


genuine or essential sense, even though in common linguistic practice they 
may be called laws. 


Kramer, correctly, considers these to be the main grounds where disputes over the 
concept of law have persisted. For him, traditional debates over the concept of law 
have centred on (D3) whilst recent writings in this area have focused on (D1) and 
(D2).!! At this point of the book, however, these debates are offered as a way to 
construe the word ‘moral’ rather than signifying more serious questions about the 
nature of law. Now, the reason why recent theorists have moved from (D3) to (D1) 
and (D2) is not to shift the angle of attack, but rather to move from methodological 
considerations over the nature of legal science which derive their validity from 
common-sensical empirical generalisations to considerations which are 
theoretically defensible. To make sense of Kramer’s legal positivism, it must be 
examined how his theory fits into these debates. 

A statement characteristic of (D3) is ‘there are rules in the world which are called 
laws which are morally evil’. However, this statement trades heavily on intuitive or 
conventional notions of what ‘morality’ is and what ‘law’ is. We should not be mis- 
led by the idea that ‘moral’ norms are more variable from person to person than 
definitions of ‘law’. Both are defined on this account according to a reasonable 
degree of social consensus, and both are subject to ‘tidying-up’ in the course of 
theorising, but, ultimately, they leave the theorist unsatisfied.!2 This is because no 
account of the validity — or reasons why we should adopt one concept over another — 
is given.!3 Moreover, statements characteristic of (D3) cannot operate as a refutation 
of idealism, as idealists would accept that there are some rules that govern human 
conduct in society which are called ‘laws’ which cannot be correlated to other rules 
which govern human conduct in a society which are called ‘morality’. 

In attempting to overcome this form of intuitivism, theorists have moved to 
consider (D1), which concerns the methodological foundations of jurisprudence 
and how it fits into concept-formation in social science in general. The question is 
whether it is possible, at all, to ascertain whether law can be conceptualised 
according to empirical reality. For example, Austin would claim that our sensory 
experience of the phenomenal world provides the touchstone for any coherent 


11 Kramer cites D. Beyleveld and R. Brownsword, note 9 However, he does not mention Beyleveld and 
Brownsword’s key work, Law as a Moral Judgment (London: Sweet and Maxwell, 1986), and feels 
justified on this point by referring to their reliance upon the ethical rationalism of Alan Gewirth which 
he claims to have successfully refuted. However, 1t comes as some surprise that Kramer does not 
make reference to Gewirth’s astute responses to the points which he and Simmonds have made. See 
M Kramer and N. Simmonds, ‘Reasons without Reasons: A Critique of Alan Gewurth’s Moral 
Philosophy’ (1996) 34 The Southern Journal of Philosophy 301 and ‘No Better Reasons: A Reply to 
Alan Gewurth’ (1998) 36 The Southern Journal of Philosophy 131, A. Gewirth, ‘Ought and the 
Reasons for Action’ (1997) 35 The Southern Journal of Philosophy 171 and ‘The Agent-Prescriber’s 
“Ought” (1998) 36 The Southern Journal of Philosophy 141. Kramer summanises his criticisms 1n In 
the Realm of Legal and Moral Philosophy (Basingstoke: MacMillan, 1999), chapter 10. Furthermore, 
if Beyleveld and Brownsword cannot rely upon Gewirthian ethical theory to ground their theory of 
natural law, then this does not entail the separation of law and morality. If Beyleveld and 
Brownsword’s use of Gewurth 1s fallacious, but their general methodology remains valid, then a 
defensible concept of law will still be idealist, but we must try harder with our ethical theory. 

12 Foran account of this problem, see J. Raz, The Authority of Law (Oxford: Clarendon Press, 1990), 41. 

13 For an example of this argument see I. Kant, The Metaphysics of Morals (Cambridge. CUP, 1993, 
first published 1797), 55. 
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concept of law, but whether he actually makes the case for empiricism is 
questionable, and it can be considered that his justification rests upon statements 
characteristic of (D3).!4 Alternatively, there is a long tradition, stretching from 
Aristotle, via Aquinas, Hobbes, Locke and Kant, to Kelsen and Finnis which 
claims that the flux of empirical reality must be transcended by any coherent 
concept of law, and that such a concept can only be determined a priori. The 
problem with the generation of concepts from an examination of empirical reality 
is that we determine, a priori (and unwittingly), what is to be considered the most 
significant feature of a particular social phenomenon (for example, law). We then 
organise our understanding of the phenomenon via the significant features that we 
choose. However, there is no prima facie reason why we should, a priori, choose 
feature X over feature Y to be included in our concept of law. Finnis asks ‘From 
what viewpoint, and relative to what concerns, are importance and significance to 
be assessed?’!> His answer is to determine, objectively, what the focal meaning of 
law is distinct from the flux of empirical reality.!® Therefore, it is to some extent a 
misnomer to suggest that the debate in (D1) is over what ‘law is’ or ‘what law 
ought to be’. Rather it about methodology, and more specifically, concept 
formation in the social sciences. 

The debate in (D2) follows on from the debate in (D1). If one considers that law 
can be conceptualised via recourse to a priori criteria, then the two most familiar 
ways in which such criteria are determined are by appeal to moral and prudential 
reason. The Hobbesian tradition, which flows through the work of Gauthier and 
much of ‘game theory’, concludes that the maximisation of self-interest and 
capacity to achieve self-interested goals requires that individuals act in a co- 
operative manner and abide by the law.!” Alternatively, the Kantian and Lockean 
traditions contend that law is justified as an attempt to make an ‘omnilateral’ 
(rather than unilateral) decision over what moral reason requires in large-scale, 
complex societies. 

Where Kramer’s work fits into these particular debates is not entirely clear and it 
can be shown that he moves between the various levels of debate. This leads, it is 
submitted, to a rather confusing method underlying his theory of law. 

Kramer adopts a sophisticated attitude which reflects Finnis’s basic 
methodological point concerning the need to determine some objective criteria 
by which law can be distinguished from other social phenomena. This clearly 
reflects an argument at the level of debate in (D1). Kramer states that his ‘... 
positivist orientation is methodological as well as substantive’ (p 179). He then 
accepts Finnis’s basic methodological point when he states ‘... a reliance on 
analytical grounds must involve judgments about the importance or unimportance 
of various aspects of the phenomena that are being pondered’ (p 179). However, he 
distinguishes himself from idealism when he states: ‘[b]ut judgments of 
importance are not perforce moral judgments; the considerations that have guided 
my focus throughout this book are nonmoral considerations’ (p 179). 


14 For example, Austin states ‘Now, to say that human laws which conflict with the Divine are not 
binding, that is to say, are not laws, is to talk stark nonsense.’ See J. Austin, The Province of 
Jurisprudence Determined (London: Weidenfeld and Nicholson, 1954, first published 1832), 185. 

15 J. Finns, Natural Law and Natural Rights (Oxford: Clarendon Press, 1980), 9. There may be some 
debate over whether Finnis still adopts this point of view given his recent affirmation of the entente 
cordiale. See n 1. 

16 This objective viewpoint, for Finnis, entails acceptance that there are certain ‘basic goods’ which are 
discernible from reflection on the nature of practical reasoning. 

17 See D. Gauthier, Morals by Agreement (Oxford: Clarendon Press, 1986) and G. Tsebelis, Nested 
Games: Rational Choice in Comparative Politics (Berkeley: University of California Press, 1990). 
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Given the importance of Finnis’s methodological insights, Kramer’s adherence 
to such a method is exciting for jurisprudence. This is because it offers the 
potential for the development of a concept of law which is consistent with Finnis’s 
method but which still affirms the separation between law and morality.!8 

Whether Kramer consistently adopts this strategy is debatable when he 
comments on Finnis’s argument that law is concerned with a ‘judgment about 
human good’ (p 237). He states: 


To be sure, no one should doubt that benevolent legal regimes are characterized by the 
primacy of such a function [i.e. providing ‘human good’). But in certain other full-fledged 
legal systems, the paramount function resides in the sustainability of the officials’ oppressive 
dominance and the pursuit of their sundry flagitious objectives. (p 237, italics added) 


In light of Kramer’s apparent affirmation of Finnis’s point above, how should we 
understand this statement? Perhaps he is suggesting that some legal regimes are 
functionally consistent with Finnis’s idea of ‘human goods’, whilst other ‘full- 
fledged legal systems’ are functionally differentiated from this ideal. However, 
Finnis would reply that a ‘full-fledged legal system’ in Kramer’s understanding is a 
peripheral legal system in his understanding.!9 To explain, the contingency and 
common-sensicality associated with the idea that there are different systems in the 
world which are called law which are functionally differentiated is the exact problem 
which Finnis attempts to get around by introducing and justifying his notion of 
‘basic goods’. He is attempting to demonstrate, a priori, the focal or essential 
features by which ‘law’ can be identified. If Kramer considers that examples of 
various real institutions which are called ‘law’ operate as counter-factuals to Finnis’s 
idea of law, then he is missing the point. If this is the case, then Kramer is employing 
an argument characteristic of (D3) to answer Finnis operating within debate (D1). 


IV. 


From the preceding analysis it seems that Kramer can be best interpreted as 
adopting a method similar to Finnis but which is centred on a non-moral criterion 
to determine what is to be considered ‘law’. However, in other parts of his book, he 
takes a very different view. In short he adopts an empiricist approach which is 
similar to Hartian and Austinian jurisprudence. 

To begin with, Kramer’s empiricism can be explained via his understanding of 
Dworkin. Kramer elaborates on Dworkin’s distinction between the internal and 
external points of view. He states that there are actually four perspectives: the 
extreme external, the moderate external, the simulative and the internal (p 164). 
Now, the extreme external perspective corresponds to Austinian empiricism — that 
is, inquiry is fixed at the level of observable behaviour, but is not concerned with 
the internal motives and beliefs of those being observed (p 165). The moderate 
external point of view accepts the idea that habitual obedience to rules is important 


18 However, we must, to some extent, be reserved about the impact of this argument given ts similarity 
to the argument given by Raz in The Authority of Law (Oxford: Clarendon Press, 1990), 120, 164 and 
chapter 11. Here Raz’s views on methodology and the substantive content of law runs close to 
Kramer’s. What perhaps distinguishes Kramer’s argument is his willingness to justify why legality, in 
general, and specific laws, in particular, are required to support certain interests human beings have. 
See 782-784 below. It should be noted that Kramer rejects Raz’s view that adjudication is ‘a moral 
theory’ (chapter 4). See also J. Raz, ‘The Problem About the Nature of Law’ in G. Flistad (ed), 
Contemporary Philosophy (The Hague: Martinus Nijhoff, 1982), 107. 

19 Finnis, above, note 15, 276-290 

20 ibid chs 3-5. 
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from a methodological point of view, but also pays some regard to the attitudes and 
beliefs of those who apply the law or those who comply with the law. The 
simulative perspective refers to what might be more commonly called a 
‘hermeneutic’ point of view. A theorist of this type attempts to articulate or 
report the actual feelings, attitudes, beliefs, commitments, allegiances and so on of 
the individuals being studied. With all of these three points of view, the theorist 
adopts a detached, reportive attitude towards the building of a theory of law which 
is ultimately descriptive. Crucially different, however, is the genuine internal 
perspective. This is the perspective of an individual who is actually engaged in the 
system as an official, a subject, a judge and so on. The essential difference, 
therefore, between the first three perspectives and the fourth is that the first three 
refer to perspective of the observer, and the last refers that of the participant. 

Kramer criticises Dworkin on the grounds that the latter thinks that a concept of 
law must be justificatory in manner — i.e. the observer must adopt an internal 
perspective (p 168). Crucially, however, Kramer contends that it is possible to take 
some kind of external viewpoint with regard to the cataloguing and description of 
empirical reality. With regard to the moderate external viewpoint (which he 
attributes to Hart) Kramer states that ‘[the theorist’s] posture of ascribing rather 
than endorsing ... leaves him with greater interpretative flexibility than would be 
true of someone who sets out with the object of justification’ (p 170, italics added). 
This statement betrays a clear underlying premise in Kramer’s work. For him, it is 
possible accurately to describe and report empirical reality. More importantly he 
thinks that the observer can operate in a detached, value-free, manner. That is, it is 
possible to describe without endorsing. 

This point can be made clearer if we refer to the overall aim of Kramer’s 
positivism. This aim is to demonstrate ‘that there are no necessary connections 
between the content of legal norms in any society S and the content of conventional 
morality in S’ (p 195). Therefore, in real legal systems, for Kramer, it can be 
observed in a detached and value-free manner that there are rules which are called 
laws which do not always correspond, or cannot always be justified by, moral 
norms.?! But how can this be squared with his acceptance of Finnis’s point that a 
description of law cannot be value-free and that judgments of legal validity ‘must 
involve judgments about the importance or unimportance of various aspects of the 
phenomena that are being pondered’ (p 179)? There appears to be a degree of 
methodological confusion here. 

Despite the apparent methodological impasse that is being revealed here, we can 
persist with Kramer’s empiricism by elaborating the substantive Hartian and 
Austinian influence in his book. This involves an examination of his theory of 
obligation. 

Kramer thinks that action-guiding utterances made by officials to citizens are 
either deontic statements or take the form of imperatives. Deontic statements 
contain normative force. Kramer considers there are two types of deontic 


21 Itshould be noted that some idealists (eg Beyleveld and Brownsword) would generally agree with this 
assertion. However, such idealists would argue that many kinds of rules have been called ‘law’ or 
‘morality’, and the linguistic attribution of the word ‘law’ by a population in general to a rule of social 
conduct does not mean that essentially or intensionally (sic) this 1s the correct usage of the word. 
Therefore, Kramer is attacking a straw-man when making this argument. Moreover, the modern 
idealist distinction between the kind of rules which are called law in empirical reality and the essential 
definition of law is one that positivists would largely accept. For example, positivists often suggest 
that primitive law and international law are not essentially an example of a legal system For an 
example of this see H.L.A. Hart, The Concept of Law (Oxford: Clarendon Press, 1992, first published 
1961), 89-90 and 208-209. 
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statement. For each of these statements he focuses on the reasons of the addressor 
(that is the legal official) rather than the addressee (that is the citizen). The first 
type of deontic statement is prudential and this means that the addressor ‘implicitly 
or explicitly presents reasons for the addressee’s compliance that are essentially 
promotive of the addressee’s interests’ (p 221). He distinguishes this from moral 
deontic statements whereby ‘the exhortation/instruction implicitly or explicitly 
presents reasons for the addressee’s compliance that are independent of the 
addressee’s interests’ (p 221). Imperatives are non-deontic. Therefore, ‘the 
prevailing legal norms and the application of those norms can lay down 
requirements that are neither morally obligatory nor in the interests of the norm’s 
addressees’ (p 95). One may wonder how compliance to imperatives is assured. 
Kramer suggests “in such circumstances, the only reason for each citizen to comply 
with the norms is a fear of punishment; the norms in themselves, considered apart 
from the sanctions attached to them, do not present people with any reasons for 
compliance’ (p 95). In themselves, imperatives contain no normative value. 
However, Kramer considers that imperatives and coercion are linked when he 
states ‘[t]he intrinsic force of imperatives as mandates derives exclusively from the 
punishments that back them up’ (pp 222-223, italics added). 

Kramer’s discussion of imperatives perhaps takes him close to Austinian 
jurisprudence. However, he is at pains to distance himself from this conclusion. 
First, he considers that he avoids the problems associated with the Austinian theory 
of imperatives. Hart considered that Austin could not distinguish legal imperatives 
from the ‘threats of the gun-man’. In response to this, Kramer states that the former 
cover a wider range of behaviour, are more widely applicable and last over a long 
period (p 95). Therefore, Kramer accepts that an organised crime-syndicate can be 
referred to as a legal system, but is unlikely to attain the level of durability 
common to our more familiar notions of a legal system (pp 96-97). A second way 
in which Kramer distinguishes himself from Austin is to claim that the primacy 
placed on the ‘sovereign’ in Austin’s account is replaced by the ‘regulatory sway 
of a full-fledged legal system [which] must encompass most aspects of life’ (p 98). 
Thirdly, Kramer acknowledges that imperatives are only one type of legal norm 
amongst many, and that there are many reasons for compliance to such norms. For 
Kramer, it is not as simple as the Austinian presumption that legal norms are 
followed because of the threat of sanctions. On this point we are reminded of 
Hart’s famous statement on obligation: 


Not only may vast numbers be coerced by laws which they do not regard as morally binding, 
but it 1s not even true that those who do accept the system voluntarily, must conceive of 
themselves as morally bound to do so. In fact, their allegiance to the system may be based on 
many different considerations: calculations of long-term interest; disinterested interest in 
others; an unreflecting inherited or traditional attitude; or the mere wish to do as others do.” 


From Kramer’s theory of obligation, therefore, it is possible to trace a certain 
Hartian pedigree. Kramer, at no point, offers to justify what sort of reasons would 
be sufficient to ground legal obligation, and this does not really appear to be his 
concern. Rather, it is the types of reasons for compliance to the law which motivate 
real individuals in real legal systems that is of importance to Kramer. 

To bring together the arguments that have been made so far, it should be asked 
whether Kramer’s theory of obligation or his empiricist tendencies can be squared 
with his adherence to Finnis’s method. The problem can be summarised as follows: 
It has been argued above that Kramer’s empiricism weds him to a methodology that 


22 Hart, ibid 198-199 
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allows insights to be drawn from empirical reality in a detached, impartial manner. 
However, this contradicts Finnis’s point, which Kramer accepts, that the empirical 
researcher, implicitly, is resting his theory on unjustified presuppositions which 
determine what is to count as ‘law’. This comment can be linked to Kramer’s theory 
of obligation. Here he seeks to delimit the ‘legal’ as being concerned with both 
deontic statements and imperatives. However, why should both be considered legal? 
Kramer criticises Austin because he only accepts the latter as legal (pp 98—99), and 
he criticises Raz because he only accepts the former as legal (pp 94-95). However, 
Kramer does not tell us why both should be considered legal. 

The general point is that to restrict or extend the kinds of norms that are to be 
considered characteristic of law in human societies without a priori justification is 
problematic.” To help ourselves to reasons and norms from the shelf of familiar 
legal practice leads us straight to Finnis’s point that ‘there is no escaping the 
theoretical requirement that a judgment of significance or importance must be 
made if theory is to be more than a vast rubbish heap of miscellaneous facts 
described in a multitude of incommensurable terminologies.’2* Kramer, however, 
has a way of avoiding this methodological dead-end. In the final chapters of his 
book, he develops a theory of law which, potentially, can respond to these 
problems in a convincing manner. 


V. 


More sophisticated idealists — such as Finnis, Beyleveld and Brownsword — attack 
legal positivism at the level of method.” They contend that the problem is not so 
much whether rules which are called laws are connected to conventional morality 
on an empirical level, but whether legal science can proceed in a value-free 
manner. These theorists claim that it cannot, and we must attempt to provide 
apodictic justifications for objective values to shape our legal concepts. For these 
idealists, such values are avowedly moral in that they require agents to take 
favourable account of the interests of other agents. As social institutions (such as 
law) are manifestations of social action, they must be structured to comply with 
these fundamental moral values. 

Kramer offers a positivist response to this argument by claiming that because of 
human fallibilities and the human tendency to harm one’s fellow, law is required. 
Therefore, the purpose of law is to ensure the security of human beings (pp 262- 
263) and presumably this purpose is non-moral. From this general requirement, 
certain specific rules (for example, the prohibition of murder and so on) are 
necessary as are certain general or generic values which are required in order to 
uphold this basic function (such as regularity, durability, generality and efficacy). 
Regimes which violate our conventional idea of morality can be called ‘legal’ so 
long as they fulfil ‘the indispensable role of law in enabling the security and co- 
ordination that are prerequisite to social cohesion’ (p 266). Kramer elaborates: 
‘since human beings cannot live in proximity to one another in fairly large 
numbers without the existence of some societal arrangements — at least if their 
lives are to be minimally satisfactory and secure — the existence of law is a 
necessary condition for the ability of people to live in the presence of one another’ 
(p 204). This assertion links Kramer to Hobbesian legal theory. He recognises this 
23 See Postema, n 3 above, 99-100. 

24 See Finnis, n 15 above, 17. 
25 ibid and Beyleveld and Brownsword, n 11 above. 
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link, albeit with qualification, when he states: ‘Although Thomas Hobbes was 
wrong in thinking that the only realistic alternative to lawlessness is a despotic 
sovereign, he was entirely correct in thinking that people under conditions of 
lawlessness will lead lives that are solitary, poor, nasty, brutish and short’ (p 204). 
Therefore, Kramer accepts the Hobbesian point that the value individuals place on 
the achievement of their short-term and long-term achievement of their self- 
interested goals is why law is justified. 

The Hobbesian influence in Kramer’s work is worth developing. To explain 
Hobbes’s view, identifying the problems of pre-legality are of central importance. 
For Hobbes, pre-legality is ‘a condition of Warre of every one against every one; in 
which case every one is governed by his own Reason; and there is nothing he can 
make use of, that may not be a help unto him, in preserving his life against his 
enemyes’.”© The solution to this problem is a move to legal order which requires 
‘The mutuall transferring of Right’ to a sovereign in order to solve the problem in 
the state of nature where individuals compete (and fight) over resources and have 
rights to all goods. Hobbesian logic requires that, from the point of view of 
prudential (or self-interested) reason, individuals must prefer legality to pre- 
legality. In order to ensure survival, the ability to make and enforce unilateral 
judgments of self-interest are given up and transferred to a supreme legislative 
power which has a coercive monopoly. 

Reading Kramer in Hobbesian terms allows him to respond to Finnis’s point, 
that ‘there is no escaping the theoretical requirement that a judgment of 
significance or importance must be made’? by the legal theorist. For Kramer, 
this judgment of significance is the interest every individual has in social co- 
ordination and survival. Presumably, the importance of survival and social co- 
ordination is why law is preferable to a state of nature. Also, any system of rules 
which promotes these values (i.e. ones that are relatively stable, general, regular 
and durable (p 96)) and is effective (p 97) can be referred to as a legal system. For 
Kramer to answer Finnis in a positivistic manner, however, he has to ascertain that 
the reason why individuals value social co-ordination and survival is non-moral. In 
line with Hobbes, Kramer can be interpreted as accepting Finnis’s methodological 
point in the (D1) debate, but then adopting a prudential rather than moral answer to 
the (D2) debate. 

Upon this interpretation, Kramer’s positivism could be an exciting contribution to 
the debate as it incorporates Finnis’s methodology but still manages to consistently 
affirm the separation thesis. However, the non-moral, Hobbesian, interpretation of 
his work is rejected when Kramer discusses the rationality of a legal order over a 
pre-legal state of nature. He claims that ‘[w]hen the orderliness-sustaining role of 
law is invoked in justification of the thesis that every viable legal regime partakes of 
some degree of moral worthiness, the base-line for the requisite comparison with 
each legal regime is a situation of lawlessness’ (p 207). Therefore, ‘[eJach such 
regime fares well in a comparison with the horrors of chaotic anarchy ... Each legal 
system is therefore perceived as morally commendable to some extent ... simply by 
virtue of being characterised as a system of law’ (p 207). 

Has Kramer has made a fatal concession to idealism when making this 
argument? Well, it should initially be noted that Kramer’s concession to morality 
clearly reflects Hart’s ‘minimum content of natural law’.?8 For Hart, law is morally 
preferable to pre-legality, but this does not indicate that laws in highly complex 
26 Hobbes, Leviathan (Cambridge: CUP, 1992, first published 1651), 91. 


27 See Finnis, n 15 above. 
28 See Hart, n 21 above, 189ff. 
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societies carry a moral obligation. This would appear to describe Kramer’s theory 
accurately because, first, he concedes that law is morally preferable to a state of 
nature and, secondly, he contends that actual laws can be morally or prudentially 
obligatory, or indeed may not carry any obligation at all.” 

Recently, it has been argued that Hart’s acceptance of ‘minimum content of 
natural law’ indicates a ‘qualitative discontinuity’.2° This means that whilst law is 
morally preferable to pre-legality, morality cannot provide the justification for 
particular laws in complex societies. The reasons why law is required in the first 
place are qualitatively discontinuous with the reasons for obeying particular rules 
as laws. 

Adherence to this point of view can be considered to be a compromise position 
between idealism and positivism. Hence, idealism is right to suggest that law is 
morally preferable to pre-legality, but positivism is correct to stress that there need 
not be a necessary moral justification for particular laws. At the beginning of this 
review, this compromise position was referred to as an entente cordiale. Whilst I 
am making no comments about the validity of this compromise position, it appears 
that Kramer — rather than making the staunch defence of legal positivism which the 
Hobbesian route may have offered — is replicating the entente cordiale. It must, 
therefore, be questioned to what extent he is pushing the debate forward. 


VI. 


Is Kramer’s book a success? Considering his negative thesis, Kramer’s analyses 
make stimulating reading. In this part of the book, he manages to clear much dead 
wood from the debate concerning the moral content of law and provides interesting 
arguments to which those of a different persuasion will have to respond. However, 
the negative thesis is set up as a defence of the separation of law and morality. It 
has been argued that the negative thesis cannot act as such a defence. Such a thesis 
can only suggest that neither positivism nor idealism is necessarily correct. 

Much of this review has analysed Kramer’s positive thesis, which seeks to 
establish the method and substance of a particular form of legal positivism. The 
influences of Finnis, Hart, Austin and Hobbes on Kramer have been detailed. 
However, this comparison reveals two central problems. First, there appears to be a 
high degree of methodological confusion at the heart of Kramer’s work. It is hard 
to see exactly how Kramer seeks, methodologically, to ground the claims he 
wishes to make concerning the validity of legal positivism. 

Kramer’s version of positivism replicates much of the central core of Hartian 
jurisprudence. This is especially apparent in his theory of obligation and his 
identification of minimum moral standards that underpin law. In the same way as 
Hart, however, this concession to idealism indicates acceptance of the entente 
cordiale. This reveals the second problem inherent in Kramer’s positivism: he does 
not develop a distinctive form of genuine legal positivism whereby law is 
conceptually distinct from morality ab intitio. Rather Kramer’s theory resides in an 
uneasy, and commonly acknowledged, compromise position between idealism and 
positivism. 


29 See 780-781, above 
30 See H. Palmer Olsen and S. Toddington, Law in Its Own Right (Oxford: Hart Publishing, 2000), 120 
and passim. 
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Mitchell Dean, Governmentality: Power and Rule in Modern Society, London: 
Sage Publications, 1999, 235pp, pb £15.99. 


Mitchell Dean is one of a network of scholars, based primarily in the UK and 
Australia, who have constructed what sometimes comes close in ambition at least to 
an alternative political theory on the basis of a decidedly tentative lecture first 
delivered by Michel Foucault in 1978 entitled “Governmentality’, which Dean here 
appropriates as the title of his latest book. 

Governmentality is offered as a contribution to the critique of political reason. It is a 
limited enquiry in the sense that the study does not explore “politics or power relations 
in general’ but “attempts to (more or less) rationally affect the conduct of others and 
ourselves’ (p 198). Following Barry Hindess, Dean stresses the distinction between 
government and politics, with the result that ‘governmental rationality might try to 
regulate politics’. This distinction between government and politics is particularly 
important, for Dean, in contemporary neo-liberalism, because ‘many of the techniques 
of ‘advanced’ liberal government are also attempts to govern political actors such as 
government departments, public servants and politicians by promoting quasi-market 
relations between them, and between them and their clients, or by removing the 
provision of public services from the sphere of political decision altogether’ (p 198). 

Dean’s concern, then, is to develop what he calls with an echo of Foucault an 
‘analytics of government’. Crucial to this project is the distinction between the ‘strategy 
of regimes of practices’ and the ‘programmes that attempt to invest them with particular 
purposes’ (p 22). Analysis can reveal a ‘non-subjective intentionality’ that is distinct 
from ‘explicit, calculated and programmatic rationality’, granting to these regimes ‘a 
reality, a density and a logic of their own’ (p 22). Such analysis tries to ‘avoid any 
premature reduction’ of these regimes to a ‘more fundamental or real level or order of 
existence’ (p 22). In other words, Dean takes as his object of study an analysis of the 
different logics which drive and give coherence to governmental projects at different 
periods of history, logics which may not always be apparent to the individuals who use 
or are captured by them but which in the end can only be apparent to the interpreter 
positioned like Dean as an observer. And a crucial postulate of such a study is that these 
logics warrant investigation as autonomous entities in their own right. 

The analytics of government are focused on how we govern and are governed 
(p23). Dean outlines their “characteristic moves’. These are: the identification of 
problematizations; the priority given to ‘how’ questions; practices of government as 
assemblages or regimes, rather than, say, emanations of some particular principle or 
philosophy; the examination of fields of visibility of government; the concern for the 
technical aspect of government; the approach to government as rational and 
thoughtful activity (so it ‘eschews a sociological realism’ (p 31)); the attention to 
the formation of identities (‘[rlegimes of government do not determine forms of 
subjectivity. They elicit, promote, facilitate, foster, and attribute various capacities, 
qualities and statuses to particular agents’ (p 32)). This analytics also needs to extract 
utopian elements since government is a fundamentally utopian activity, focused on 
better worlds and new horizons (p 33). However, ‘values’, which form part of the 
rhetoric of government, must be treated with circumspection — in particular, regimes 
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of practices must not be treated as expressions of values (p 34). Finally, with another 
echo of Foucault, the analysis of government must avoid all projects that claim to be 
‘radical or global’ (p 34). Such analysis is not concerned with offering a ‘general 
critique of domination’, nor is it about developing a value-free social science. “Rather 
it is to practise a form of criticism’ (p 36). “An analytics of government is ... in the 
service not of a pure freedom beyond government, or even of a general stance against 
domination ... but of those ‘moral forces’ that enhance our capacities for self- 
government by being able to understand how it is that we govern ourselves and others. 
It thus enhances human capacity for the reflective practice of liberty, and the acts of 
self-determination this makes possible, without prescribing how that liberty should be 
exercised’ (pp 37—38). There is another side to this: an analytics of government could 
‘make us permanently [sic] aware of the dangers that shadow the desire to augment, 
improve and fulfil our lives and those of others by governmental rationalities, 
practices and technologies’ (p 38). 

This outlines an ambitious, possibly immodest, project. In its essentials, it turns its 
back on the usual (Marxist or Weberian) concepts deployed in critical theories of the 
state — legitimacy problems, ideology, “questions of the possession and source of 
power’ — though like theories which use these concepts ‘it regards the exercise of 
power and authority as anything but self-evident and in need of considerable 
analytical resources’ (p 9). The ‘analytics of government’ summarised above means, 
in a positive sense, taking the rationalities of government in their various forms 
seriously in all their (Foucauldian) specificity. 

Sometimes Dean’s approach pays off. The chapter on ‘risk and reflexive government’ 
is particularly good. At other times, what is achieved is rather routine or superficial. 
Chapter 4, for example, manages in 24 pages to run through euergesia, pastoral power, 
police, raison d’etat, cameralism and mercantilism. Such scope leaves little opportunity 
for meticulous description. The chapter on authoritarian governmentality again runs 
through a large amount of familiar material but achieves little more than exposing the 
danger inherent in the fine line that seems to separate liberal from illiberal orders of 
government, especially given the place within each of biopolitics (already more than 
familiar to any reader of Foucault). Readers unfamiliar with the usual sources covering 
these themes may find these summaries useful. The chapter on liberalism (which owes a 
lot to Jacques Donzelot) is a way of telling the largely nineteenth and early twentieth 
century story of the pre-welfare state. The next extended analysis is the late twentieth 
century story whose motif is the critique of welfarism and the rise of a post-welfarist 
regime. A curious result is that the modern welfare state as such (whatever exactly that 
was) is either squeezed into the chapter on authoritarian government or into the 
subsequent chapter concerned with post-welfarism. 

The core preoccupation of this work is the ‘neo-liberalism’ of this post-welfarist 
regime. “The ideal here is to bridge the ... older divisions [between public and private 
sectors] so that the structures and values of the market are folded back onto what were 
formerly areas of public provision and to reconfigure the latter as a series of quasi- 
markets in services and expertise’ (p 172). While one ‘point’ of this is ‘to prevent 
excessive government by ensuring the most efficient use of resources’ it is also, 
‘perhaps more importantly, to reform institutional and individual conduct so that both 
come to embody the values and orientations of the market, expressed in notions of the 
enterprise and the consumer’ (p 172). ‘[T]he ethos of the welfare-state has been 
displaced by one of ‘performance government’ ... Within a welfarist version of the 
` social, a unitary apparatus sought to act through and upon ‘the social’ to secure 
society. With the new regime, multiple agencies seek to put our actions into play so 
that they might be acted upon and rendered calculable and comparable, and so that we 
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might optimize our capacities for performance as various types of persons and 
aggregations ... The ‘social’ is no longer the diverse sector that is subject to the 
ineluctable logic of bureaucratic rationalization under the aegis of the welfare state 
[but] is reconfigured as a series of ‘quasi-markets’ in the provision of services and 
expertise by a range of publicly funded, non-profit and _private-for-profit, 
organizations and bodies’ (p 173). 

But without an extended ‘analytics’ of bureaucratic government, this really amounts 
to some selected examples and a set of rather commonplace conclusions which could 
easily be premature. Post-welfarism without welfarism often appears as an analysis 
which slips back precisely to the ideologies, values and rhetorics about which this new 
theory is supposedly so smart. Put differently, a proper study would need to concern 
itself with the persistence of welfarism or the bureaucratic within the so-called neo- 
liberal, and the liberal or neo-liberal constraints which were already embedded within 
the so-called welfarist project as conceived in liberal or social democracies. 

What is critical for Dean is to seize hold of the question of the rationalities which 
infuse the practices surrounding government. Although practices are envisaged as in 
some sense material, we find nothing here which might tell us, for example, how large 
or small in terms of manpower were the personnel of government at different times, 
nor the ratios of state or public officials to populations and how these have changed, 
nor the range of payments to or remuneration of such servants from highest to lowest 
and how such payments compared with what could be earned or received in what we 
would call the private sector. Nor is much if anything said, despite the generous use of 
the term ‘technology’, about the material technologies available to or used by 
governmental regimes of one sort or another at different times, or even the kinds of 
technical developments in, for example, statistical techniques which might have 
facilitated or hindered particular kinds of governmental project-formation and goal- 
setting. One can ask whether a bit more of this kind of sociological realism might not 
have given the analysis more purchase on developments since World War II. 

So far as law is concerned, Dean shares with others in his network the desire to put 
some distance between his analyses and the seemingly rather rigid distinction which 
Foucault drew between juridico-discursive power and disciplinary/ bio-power — the 
distinction, in short, between ‘law’ and ‘norm’. This is in turn caught up with some 
rather intricate positions which Dean wishes to assume regarding the question/ 
theme/motif of sovereignty. Foucault’s deployment of the concept of the normal 
sometimes came close to the hopeless equivocation or confusion which we find in 
Durkheim. However, the distinction between norm as (legal) rule and norm as 
(perhaps at once) desired goal and statistical clustering point (the higher reaches of 
the bell curve, in other words) is an important and original one, which lies at the very 
core of what legal theory can take from Foucault. Once one embraces this 
distinction, it becomes possible to explore questions like whether law can 
accommodate this new kind of ‘normative’ regime, and what kinds of feedback 
loops may be possible between law and norm conceived in the spirit of this 
distinction. Disagreement about either the empirical degree of ‘interaction’ between 
law and norm, or about the operational possibilities of such exchanges and loops, 
can then at least be focused disagreements in which each participant does his or her 
best to marshall what seems to be relevant evidence. However, to start from the 
position that this distinction is overstated not only short-circuits such pursuits but 
runs the risk of obscuring our understanding of the particular character and exposure 
of the position of modern law. 

Of course, to hold a position which is open to the accusation of any kind of 
essentialism (regarding law, that ‘law is this and not that’, as some kind of in the end 
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transhistorical claim) is to fail to be smart. Dean and his network are particularly hot 
on this question. Yet the techniques available to the law, in the sense of the machinery 
of adjudication, while not immutable, remain in broad terms very similar to what was 
available and made use of 500 years ago. At both conceptual and operational levels, it 
is rather difficult to disentangle ‘law’ from ‘sovereignty’ in so far as more or less 
every conception of law that we have presupposes the idea of a sovereign, leaving 
only the question of how to identify who 1s (the) sovereign (there is significance in the 
modern world in the distinction between the noun and the adjective at this point). 
Finally, is it really sensible to bracket off ‘politics’ in the way attempted here? A 
hallmark — perhaps the hallmark — of liberal democracies is the distinction between 
government and opposition. It is this which gives shape and legibility and impetus to 
politics, whether opposition is construed as limited to official parties or construed 
broadly as encompassing grass roots movements, single issues political campaigns, or 
even the activities of the mass media. In these contexts one can conceive the free 
individual to be as much a thematic constraint on what governments can do as a 
product of governmental techniques, as in the development of human rights. 
Similarly, it is a mistake to exclude the political dimensions of techniques like audit. 
This is especially clear in the complex politics which surround the federal government 
of the United States; but it is also true, and becoming more true, in the UK. Dean is 
right to see a shift away from the direct control of acts and things through commands 
issued by leaders towards more elaborate and indirect techniques of target setting 
monitoring and evaluating, but this should not obscure the degree to which this is 
intimately connected to politics in systems whose hallmark is political competition 
(whether or not accompanied by political corruption and/or pork-barrel politics). 
Indeed, for all the noisy talk in so much of the West about making government work, 
one would need to ask what the role of different systems of political competition is in 
relation to this task, and whether such competition helps or hinders its realisation. 


W. T. Murphy* 


Pnina Lahav, Judgment m Jerusalem: Chief Justice Simon Agranat and the 
Zionist Century, Berkeley, Ca.: University of California Press, 1997, xvii + 331 pp, 
hb £18.95. 


Agranat is a crucial figure in the history of Israeli law, and today remains an exemplar 
of the dilemmas facing a judge sworn to uphold the rule of law in times of political 
turmoil. Pnina Lahav, an Israeli scholar now teaching at Boston University, has 
written an artful and moving biography of the man, based on thorough archival 
research and extensive interviews with Agranat himself. The book delivers much 
more than biography, however; Lahav has also written a ‘life and times’, providing the 
reader with a sustained analysis of the history of Israeli law and politics and a deep 
rumination on the politics of appellate law. 

A judge of the Israeli Supreme Court from January 1949, Agranat played a key role 
in the major cases of the nascent state, notably the Eichmann Trial in 1961/2. He 
became Chief Justice in 1965, two years before the Six Day War of 1967 transformed 
the Zionist experience as Israel occupied the West Bank and Gaza. Perhaps his most 
important political intervention was his inquiry into the failure of Israel’s defense in 
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the early days of the Yom Kippur War of 1973. The furore caused by the Agranat 
Commission overshadowed his last three years in office before his retirement in 1976. 

Simon Agranat (1906-92) was born to Russian Jewish immigrants in Kentucky. His 
parents, who were firebrand Zionists, moved to the new city of Tel Aviv in 1922, but 
times were hard and they soon returned to America. Agranat did some years of high 
school in Tel Aviv and acquired a knowledge of modern Hebrew; but back in America 
in the late 1920s he trained for the law at the University of Chicago, and there breathed 
the air of American liberalism and progressivism. In 1930 Agranat left behind a 
promising career as an attorney in Chicago and moved back to Palestine, where he built 
up a legal practice in Haifa. He helped improvise a system of courts for the Jewish 
inhabitants of Palestine in the 1940s, and whilst his was not a foundation appointment, 
he was elevated to the new state’s Supreme Court within one year of its creation. 

Lahav has shaped her biographical narrative by postulating antinomies that 
governed Agranat’s life. He is shown as a progressive American liberal, who believed 
in the rights of individuals and the necessity of state action in order to make those 
rights meaningful — a philosophy that joined him to the liberal German-educated 
justices of his generation. Yet he was also a Zionist nationalist prepared to put the 
interests of the nation-building community before the individual — the position of the 
Polish and Russian-educated Jewish lawyers of his milieu. Agranat was basically a 
secular man, yet he was prepared to defer to the religious and political establishment 
on the fraught question of who was a Jew for the purposes of Israeli citizenship. 
Agranat had an idealistic vision of Zionism as a utopian reshaping of Jewish identity 
and destiny; yet he also subscribed to a more fearful vision of Zionism that regarded 
the new State of Israel as a spartan garrison, devoted to group survival in a hostile and 
violent world. If these contrasts are drawn a little starkly by the author, they do permit 
Lahav to portray Agranat as a microcosm of the tensions burning within modern 
Jewish nationalism. 

As the title might suggest, the centre-piece of the book is provided by the chapters 
describing the Israeli courts’ confrontation with the Holocaust, the destruction of 
European Jewry by the Nazis and their allies in the 1940s. In the 1950s this terrible 
history was rehearsed in court as Israel was convulsed by the Kasztner trial. Kasztner 
was a functionary in David Ben Gurion’s governing Labour Party. The Zionist Right 
accused Kasztner of collaborating Eichmann and the Nazis in Hungary in 1944, the 
accusation being that he had acted to save his friends and kin from Auschwitz whilst 
handing over the great bulk of Hungarian Jewry for massacre. Kasztner sued for libel, 
lost, and was assassinated before his Supreme Court appeal was completed. The court 
none the less delivered judgment, and Agranat gave a remarkable opinion urging 
Israelis to imagine the position of the victims of Nazism and to attempt empathy with 
their plight, and not resort to facile condemnation of victims faced with appalling 
dilemmas. The Kasztner affair touched on many raw nerves — survivors’ guilt; the 
image of the new fighting Israeli as against the quietist Diaspora Jew; the hatred 
between Zionist Left and Right; and not least the line dividing law from politics in the 
new Jewish state. 

The Eichmann trial in 1961 opened up memories of the Holocaust again, as Israel 
assumed jurisdiction to represent and vindicate murdered European Jewry and try one 
of the worst Nazi murderers, following Eichmann’s abduction by Israeli agents from 
his hiding place in Argentina. Agranat’s role in the trial was to decide the appeal 
including arguments against the death penalty. Agranat had always opposed capital 
punishment and was elated when the Knesset had abolished the death penalty in the 
1950s. But confronted by Eichmann he voiced no opposition to execution. Lahav sees 
this episode as a way station in Agranat’s move from utopian idealism to defensive or 
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‘catastrophe’ Zionism, as the demands of state- and nation-building asserted their 
claims to his loyalty. 

Other less known but quite remarkable cases from Agranat’s judicial career are 
narrated and explained with high skill by the biographer. The final narrative concerns 
Agranat’s inquiry into the political and military failures that led to Israel’s heavy 
losses in the 1973 Arab-Israeli war. Agranat’s tendency to separate law from politics 
now became controversial as he exonerated leaders such as Golda Meir and Moshe 
Dayan from culpable fault and instead criticised the operational command of the 
army. This thankless task of inquest made Agranat despondent and added to his 
disillusion with the rancorous politics of post-founders’ Israel. Yet his achievements 
as a judge were mighty. His judgments in a large number of highly politicized cases 
were strongly written, technically persuasive, and full of wisdom. He gave confidence 
to the Supreme Court to oppose the powers of State and rabbinate with the reason of 
the law. The blend of legalism and realism that Agranat helped establish has been of 
vast importance in recent times as the Supreme Court led by Aharon Barak has 
attempted to emphasize individual rights in the teeth of the Israeli-Palestinian conflict, 
not completely without success. 

Pnina Lahav has written a remarkable judicial biography. Her book about Agranat 
takes its place as a thought-provoking, and indeed seminal work of legal history, legal 
biography and political science. It is also beautifully written, and makes claims upon 
the reader’s attention as a work of literature. This book adds greatly to our under- 
standing both of the nature of the judicial function and the history of modern Zionism. 


Joshua Getzler* 


Stanley B. Lubman, Bird in a Cage: Legal Reform in China After Mao, Stanford, 
California: Stanford University Press, 1999, xxiv + 447 pp, hb £40.00. 


This book examines the legal reforms undertaken in post-Mao China. Since the late 
1970s, China’s emergent legal institutions have begun to protect individuals’ claims 
arising out of economic transactions. Over this period, furthermore, there has evolved 
a complex legal framework for foreign trade and investment. As compared with 
economic reforms, none the less, the legal reforms have been hesitant and limited. 
‘The economic bird has already escaped from its cage, the economic plan, but the 
legal bird remains in its own cage, although it is stirring and the dimensions of the 
cage may be changing’ (p 2). One of the central arguments of this book is that ‘the 
realities of Chinese politics still permit law to play only a secondary role in the 
governance of China’ (p 4) and that there exists no such thing as a unitary Chinese 
legal system but only a collection of Chinese legal institutions (p 3, 317). Lubman 
does a commendable job in demonstrating that although Chinese law may have 
developed significantly since the late 1970s, that development has been nowhere near 
as marked as the changes which have occurred in the economic sphere. Bird in a Cage 
is a fascinating, superbly researched study which will engage both serious scholars of 
Chinese law and armchair travellers with a taste for reading their way into different 
legal cultures. 


Neil Duxbury** 


* St. Hugh’s College, Oxford. 
** Faculty of Law, University of Manchester. 
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Public Charitable Collections: Are they a Worthwhile 
Cause? 


Christine R. Barker* 


This article examines one of the most long-established methods of fund-raising for 
charitable causes in the UK — public charitable collections — and looks at 
changing patterns in this method of fund-raising in recent years. There have been 
changes both ın the method of collection, which now extends beyond cash 
donations collected by unpaid volunteers to direct debits and credit card 
donations collected by paid collectors, and also in the chosen locations for 
collections, with a preference for supermarkets and other off-street sites. These 
changes have brought with them difficulties in the regulation of such collections. 
The article gives a brief overview of current legislative provisions in the UK and 
the proposed new measures for England and Wales. It examines some of the 
practical problems involved with the implementation of legislative provisions, and 
considers some alternative ways of combating potential fraud. 


The charitable and wider voluntary sector in the UK has been undergoing a 
process of scrutiny and change in recent years, and this is: still ongoing. In 
England and Wales the Charities Acts 1992 and 1933 replaced or augmented 
previous legislation; the Charity Commission is undertaking the first systematic 
review of its register of charities since it was first created over 35 years ago;! and 
the National Council for Voluntary Organisations (NCVO) is conducting a 
general programme of review of the law relating to charitable status. In 
Scotland the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 
(implemented in 1992) introduced for the first time a legal system specifically 
directed towards the regulation of charities in Scotland. Together with other 
members of Dundee University’s Charity Law Research Unit, the author of this 
article has recently completed, on behalf of the Scottish Executive, a major 


* Charity Law Research Unit, University of Dundee. The author ts grateful to Philip Cowen (notes 13 and 
82 below) for providing additional information about the situation in England and Wales, and to Margaret 
Barron Linton for assistance with the desk research Together with other members of the Chanty Law 
Research Unit the author has conducted, on behalf of the Scottish Executive, a pilot study of the current 
Scottish legislation governing public chantable collections and its operation ın practice. The resulting 
report, Public Chantable Collections, was published by the Scottish Executive Central Research Unit on 12 
June 2000 and 1s available from The Stationery Office Bookshop, 71 Lothian Road, Edinburgh EH3 9AZ. 


1 See Charity Commissioners for England and Wales, Framework for Review of the Register of 
Charities (London: The Stationery Office, 1998). 

2 A report on the NCVO Charity Law Review Project 1s given ın its Issues Paper of May 1999, and 
papers from a Colloquium on the Foundations of Chanty held ın September 1998 at King’s College, 
London, under the aegis of NCVO are to be published as a book 1n 2000. 
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evaluation of the existing charity legislation in Scotland, which was published in 
June 2000.3 A Commission has been set up to review and reform charity law in 
Scotland.4 HM Treasury has conducted a review of charity taxation which 
affects the charitable sector throughout the UK,° and the European Commission 
has issued a communication on Promoting the Role of Voluntary Organisations 
and Foundations in Europe. © 

Against this background, this article looks at public charitable collections, one of 
the most traditional forms of fund-raising and particularly significant for the many 
small, locally based charities which continue to rely on direct charitable giving. It 
examines some of the problems associated with such collections, and considers the 
role of legislation and other measures in their regulation. The focus is on the 
jurisdictions of England and Wales, and Scotland, and while concentrating 
primarily on published material, including that published on the Internet, the article 
also draws on unpublished empirical data collected by the author and others in 
Scotland and England. 

‘Public charitable collections’ have traditionally involved collections of cash 
from members of the public, either in the street or from house to house, in aid of a 
particular charitable cause. Recognising both the potential for fraud and the danger 
that the public might find it offensive to be continually importuned by collectors 
for different causes, the UK government has over the years sought to regulate such 
collections by means of legislation. 

One of the problems with the legislation currently in force — which is not 
uniform throughout the UK — is that it is not easily accessible to many of those now 
undertaking or permitting public charitable collections. In England and Wales and 
Northern Ireland street collections have for over 80 years been regulated by a 
section in the Police, Factories etc (Miscellaneous Provisions) Act 1916, and house 
to house collections by separate pieces of legislation introduced at a later date 
(1939 in England and Wales and 1952 in Northern Ireland). Scotland adopted a 
more unified approach in the 1980s by regulating all public charitable collections, 
whether they take place in the street or from house to house, in the same piece of 
primary legislation, a section in the Civic Government (Scotland) Act 1982. 
However, this provision is not part of the principal piece of legislation governing 
Scottish charities — in itself rather obscurely disguised as Part I of the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990. As far as England and Wales are 
concerned, the Charities Act 1992 seeks to provide a unified code of charity 
legislation, but Part IJ, the section devoted to public charitable collections, has yet 
to come into effect. 

In order to be effective, legislative and other regulatory measures must clearly 
be capable of practical implementation, and changes in collection patterns in 
recent years have increased the difficulties of regulating public charitable 
collections. 


Charity Law Research Unit, University of Dundee, Charity Law in Scotland: An Evaluation 
(Edinburgh: Scottish Executive Central Research Unit, 2000). 

The remit and composition of the Commission, which will report ın one year, was announced by 
Deputy First Minister Jim Wallace, MSP, on 29 March 2000. (SP WA 29 March 2000, 259-260) 
HM Treasury, Review of Charity Taxation (London: The Stationery Office, March 1999). 

European Commission, Brussels, 6 6.1997 COM (97) 241 final. A recent communication from the 
Enterprise Directorate-General of the EC (letter dated 18 October 1999) stated that a follow-up report 
to the Communication will be produced, but the tumetable 1s uncertain. 
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Changing patterns in fund-raising 


In the UK, as in other countries throughout the world, we are accustomed to 
solicitations for money for ‘charity’ and in the past have perhaps not questioned 
too closely the credentials of either the charitable cause concerned or the person 
soliciting the donation. There is, however, evidence of a reduction in direct 
charitable giving by members of the public in recent years. Research conducted by 
the Charities Aid Foundation (CAF) and NCVO has revealed a steady decrease in 
public donations to charity since the early 1990s, both in terms of the numbers of 
people making donations and in the amounts given. While recently published 
figures from NCVO suggest that that this long-standing decline may finally be 
levelling out at UK level, rates of giving remain at a significantly lower level than 
in the early nineties.’ Although, as the 1999 edition of the Barclay/NGO Finance 
Charity 100 Index reveals, the larger charities have been able to diversify into other 
forms of fund-raising such as legacy income and investment in property and 
financial portfolios,’ the smaller charities have been struggling. NCVO’s latest 
analysis of charitable accounts also indicates that while larger organisations (with 
considerable investment) have been able to maintain their levels of fund-raised 
income om the general public, small and medium sized organisations have seen a 
decline. 

Research in Scotland conducted by the Scottish Council for Voluntary 
Organisations (SCVO) showed that donations from individual members of the 
public to Scottish charities fell by almost a quarter (£96 million) between 1996 and 
1998.10 The main reason appears to be a fall in the number of people giving. In 
1995 an average of 77.2 per cent of the Scottish population gave in this way, but 
this has fallen to an average of 65.7 per cent from late 1996. Mirroring the UK- 
wide picture revealed in the NCVO research and the Charity 100 Index, SCVO’s 
research shows that while the larger charities are benefiting instead from 
investment portfolios and property deals, smaller charities can neither raise the 
necessary capital nor pay for the relevant expertise to embark on fund-raising 
ventures of this kind.!! 

As indicated above, there have been many changes in recent years in the ways in 
which charities derive their income. Fund-raising on the Internet is the latest 
addition to the ever-increasing number of modern techniques to be added to long 
established methods such as solicitation by mail, sponsorship, TV and radio 
appeals, coffee mornings, raffles, sale of goods in charity shops and elsewhere, 
and, increasingly, the use of scratch cards and lotteries aimed at combating 
competition from the National Lottery. One of the most widespread forms of fund- 
raising throughout the UK, however, remains face-to-face appeals to members of 
the public in the street, in shops and pubs, or at the door of their home. 

One major change in this form of solicitation is that requests for support are no 
longer confined to cash donations but now extend to credit cards, direct debits, Gift 
Aid and Deeds of Covenant. As charities are increasingly compelled to seek more 


7 NCVO The UK Voluntary Sector Almanac 2000 (London: NCVO Publications, 2000) 7-8. 

8 See Barclay/NGO Finance, Charity 100 Index 1999 which gives information on the UK’s 100 largest 
charities, as reported in (1999) Vol 9, Issue 5, NGO Finance, June 1999, 34—35; (1999) 60 Third 
Force News, 18 June 1999, 2 

9 n7 above, 8. 

10 SCVO (1999) Focus on Research, June 1999. Also reported in Scotland on Sunday, 20 June 1999 and 
163 Third Sector, 24 June 1999, 9. 
11 Scotland on Sunday, 20 June 1999. 
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innovative and intensive ways of raising funds, so, in the words of the Charity 
Commissioners for England and Wales: ‘those who seek to abuse public trust in 
charity see their opportunities as correspondingly greater.’ !4 

The favoured location for such collections has also changed in recent years. As 
well as taking place in the streets of towns and cities and at the doors of our homes, 
there has been an increasing trend towards collections in privately owned stores, 
pubs and clubs. There are a number of reasons for this: one is the relative ease of 
the application process, which generally involves a request directly to the store 
manager who may simply require a written application on the organisation’s 
headed note-paper; another is the safety and welfare of the collectors. 

The collection of donations by means of visits from house to house has in the 
past been a popular method of charity fund-raising. Local residents who support a 
particular charitable cause have gone round the houses in their neighbourhood 
collecting financial contributions for this cause. This method of fund-raising may 
work reasonably well when the collector is personally acquainted with the other 
residents in the area of collection. However, many charity workers are becoming 
increasingly reluctant to undertake house to house collections, as nowadays they 
often do not know the occupants of the houses in the locality in which they are 
asked to collect and have on occasions been subject to verbal abuse and threats of 
violence. 

Another development has been the employment by charities of paid collectors, 
rather than unpaid volunteers, a trend deplored by many, particularly as members 
of the public are generally unaware that a proportion of what they give will be 
taken as ‘commission’ by the person collecting. Many charities, on the other hand, 
are happy to receive money through public fund-raising activities (including sale of 
goods) conducted by paid collectors, even where the percentage taken by the 
collectors is substantial. The approach taken by some charities is that although 
there are costs involved, ‘some money is better than none’, and the payment of 
collectors is regarded as providing an incentive to collect more. The danger is, of 
course, that the substantial sums which can be earned by collectors may attract the 
wrong kind of person, who may attempt to defraud both the charity and the general 
public. 

The combination of paid collectors and in-store, as opposed to street collections, 
is a particular cause of concern to regulatory and advisory agencies, rightly so in 
the view of Philip Cowen, who claims that those intent on defrauding the public by 
this means set out to recruit teams of collectors, offer them a generous cut of the 
money raised, and then obtain permission from stores to do off-street collections: 
‘The sums involved are colossal. In one case reported in a national newspaper last 
December, the crook had got away with £1.5 million and was, very unusually, 
actually prosecuted and convicted.’ !3 

The (English) case in question!* did not involve a registered charity which 
suggests that the stores in question did not check the Charity Commission register of 
charities, perhaps because they were unaware that such a register existed, or perhaps 
because the organisation in question claimed to be one not required to register with 
the Commission or one which came under the wider remit extended to the use of the 
term ‘charitable’ in the context of public charitable collections (see below). 


12 Charity Commissioners for England and Wales, Report of the Charity Commissioners for England 
and Wales for the Year 1998 (London: The Stationery Office, 1999) 23. 

13 The Guardian, 1 April 1998. 

14 See ‘Friends of Yours’ The Times, Times Magazine, 13 December 1997. 
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Giving despite misgivings 


In common with other forms of individual charitable giving, there has been a 
decline in the numbers giving to public charitable collections. A MORI poll 
commissioned by the Charity Commissioners in 1997 revealed that 70 per cent 
of the public had given to street collections and 64 per cent to door-to-door 
collections.!° This was despite the fact that only six per cent of those questioned 
felt that they received accurate and reliable information about charities from 
street or door-to-door collections!® and 74 per cent strongly favoured tighter 
control over the laws governing the financial affairs of charities.!’? The latest 
MORI poll, an interview survey of 1,647 respondents conducted in February 
1999, shows that 66 per cent gave money to street collections and 57 per cent 
gave money to door-to-door collections. This is, however, still a fairly 
substantial proportion of the population and contrasts sharply with the level of 
planned giving. In the 1997 survey only two per cent gave via a Give As You 
Earn scheme and four per cent in the form of a legacy.!8 In the 1999 survey the 
percentage giving in the form of a legacy remained at four per cent, those giving 
via a Give As You Earn scheme had increased slightly to three per cent. Only 
four per cent of those questioned felt that they received accurate and reliable 
information about charities from people collecting money for charity either in 
the street or door-to-door.!° 

The picture is very similar in other parts of the UK. In a survey conducted on 
behalf of the Commission on the Future of the Voluntary Sector in Scotland in 
January 1997, 76 per cent of the 1 954 respondents said that they sometimes 
worried that people collecting money in the street were not from a genuine charity. 
There was particular concern in the west of Scotland, where 85 per cent expressed 
such concern.” Despite this, 57 per cent of the respondents to the survey gave to 
street or door-to-door collections — a higher percentage than any other form of 
charitable giving.”! It is, unfortunately, impossible to know what proportion of 
money donated went to genuine charitable causes, but the reported fall in donated 
income received by charities despite the relatively high level of giving to public 
charitable collections may indicate that not all the money donated has found its 
way to the charitable cause for which it was given. There have certainly been well 
publicised cases of fraudulent collections. 

Public charitable collections are often the first point of face-to-face contact 
between charities and the public. To a large extent they form the image which 
people have of ‘charity’ and therefore reflect on all charities, whether or not they 
fund-raise by this method. This point was made by the judge at Liverpool Crown 
Court when he sentenced David Valentine to four years’ imprisonment for 
fraudulently obtaining more than £250 000 from members of the public by 
posing as a clergyman and by creating false authorisation badges and labels. 


15 Chanty Commissioners for England and Wales, Report of the Charity Commissioners for England 
and Wales for the Year 1997 (London: The Stationery Office, 1998) 26. 


16 ibid 27. 
17 ibid 31 
18 ibid 26 


19 MORI/Charity Commission, <www charity-commission.gov uk/mori.htm>. 

20 Head and Heart. The Report of the Commission on the Future of the Voluntary Sector in Scotland 
(Edinburgh. SCVO, 1997) 94, para 12.3.1. 

21 The next highest form of donation was the purchase of raffle or lottery (other than National Lottery) 
tickets (46 per cent of respondents). 
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Valentine targeted pubs in Merseyside performing as the ‘singing vicar’ 
(apparently attired in white robes and accompanied by ‘singing nuns’22), and for 
fifteen years he and his team of helpers collected cash donations in pub and 
street collections and goods for his charity shops. Instead of giving the proceeds 
of these collections to the charitable causes for which he claimed to be 
collecting, Valentine kept most of the money for himself. Judge Morgan said 
that perhaps the worst aspect of Valentine’s behaviour was the effect it 
undoubtedly had on the willingness of the public to give to genuine collectors.73 
An article about the case in The Times Magazine later that year made the point 
that “bogus charities are, after all, almost the perfect crime. Fake charity 
collectors don’t have to threaten their victims with shotguns, or even cosh them 
over the head while grabbing their Rolex. Instead, they take their money and 
leave them with only a warm glow of generosity’ .?4 

Judge John Phipps, sitting at Manchester Crown Court, made similar remarks 
to those of Judge Morgan when, in 1998, Alan Mooney and Joseph Nealon 
admitted conspiracy to defraud, having run bogus charitable collections for over 
five years, collecting up to £1 million, of which only £11 000 went to the 
charities for which the collections were allegedly taking place: ‘Charities depend 
on the goodwill and generosity of the public and it follows that it is important 
that the public can feel confident about the good faith and honesty of charity 
collectors. You breached that trust. You cheated the public and cheated the 
charities. No one will know how much came out of the charity boxes straight 
into your pockets.’2> 

Various measures have been introduced over the years in an attempt to prevent 
fraudulent collections, and these are considered below. 


Legislative provisions 


The UK has legislation in place to regulate street and house to house collections 
and it is an offence in all parts of the UK (as in many other countries) to conduct a 
public charitable collection without a permit. It is over a century since concern was 
first expressed about the proliferation of street collections, resulting in the first 
legislative control in the form of the Metropolitan Streets Act 1903, which applied 
only within London.” Interestingly, many of the issues giving rise to concern at 
that time, and indeed which led to the introduction of the legislation in the first 
place — such as the use of children as collectors, ‘unsuitable’ persons collecting, 
and concerns that the money collected may not be reaching the cause for which it 
was supposedly being raised — are increasingly becoming matters of concern today. 

Examining the historical situation, Peter Luxton (citing Owen)?’ notes, for 
example 


e the use of paid professional or semi-professional collectors (fairly common in 
Victorian times), usually employed directly by the charity concerned; 


22 Reported in 810 Electronic Telegraph, 13 August 1997. 

23 ibid. See also the Courier and Advertiser 13 August 1997 and The Times, Tunes Magazine 13 
December 1997, 37. 

24 Jonathan Green, Times Magazine, 13 December 1997, 40. 

25 The Times, 27 October 1998. 

26 See P. Luxton, Charity Fund-raising and the Public Interest. An Anglo-American legal perspective 
(Aldershot, England, and Brookfield, USA. Avebury, 1990) 26-28 

27 ibid 22-27. 
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e fraudulent fund-raising, including someone with a large staff of collectors 
claiming that his (bogus) charity was connected with the Metropolitan Fire 
Brigade;78 

e the association of street collections, including those for charitable purposes, 
with the negative image of begging; 

e the lack of public accountability for anonymous donations of this kind; and 

e the use of children as collectors. 


England and Wales 


In England and Wales public charitable collections are regulated by a variety of 
provisions. Street collections, whereby money is raised or goods sold for charitable 
purposes, are principally governed by section 5 of the Police, Factories, etc 
(Miscellaneous Provisions) Act 1916 (the 1916 Act) and house to house collections 
are regulated by the House-to-House Collections Act 1939 (the 1939 Act), and the 
House-to-House Collections Regulations 1947 and 1963. 

Street collections are governed by section 5 of the 1916 Act, which provides for the 
making of regulations regarding where and under what conditions persons may be 
permitted to collect money or sell articles for charitable or other purposes. (The 
inclusion of ‘other purposes’ means that all types of street collections are covered. 
For example, in Meadon v Wood” a collection for striking miners was held to fall 
within the scope of the 1916 Act.) The regulations made under the 1916 Act are the 
Charitable Collections (Transitional Provisions) Order 1974 and the Street 
Collections (Metropolitan Police District) Regulations 1979. House to house 
collections are regulated by the 1939 Act which requires the promoter of a collection 
for a charitable purpose (defined to include ‘any charitable, benevolent and 
philanthropic purpose, whether or not the purpose is charitable within the meaning 
of any rule of law’) to obtain a licence from either the appropriate local authority or, 
in London, from the Metropolitan Police or the Common Council of the City of 
London. The promoter must exercise due diligence to ensure that collectors are fit 
and proper persons. A ‘collection’ is defined as ‘an appeal to the public, made by 
means of visits from house to house, to give, whether for consideration or not, money 
or other property’ .7! ‘House’, as defined in the 1939 Act, includes a place of business. 

A collection involving an exchange of goods for money falls within the definition 
of a collection within the meaning of section 11 of the House-to-House Collection 
Act 1939. In Cooper v Coles ?? the principals of a private company were convicted of 
promoting a collection for charitable purposes without a licence. They had sold goods 
on a house to house basis representing the company as a registered charity, which it 
was not, although it did donate part of the proceeds of sales to charitable causes. The 
defendants appealed, arguing that a sale of goods did not fall within the ambit of the 
1939 Act, which employs the term ‘to give’, albeit it ‘for consideration’. The appeal 
failed.>? 


28 This fraud was uncovered by the Charity Organisation Society whose most effective weapon was not 
the law, but the preparation and circulation of a ‘Cautionary List’ of suspect individuals and 
organisations. See tbid 24. 

29 The Times, 30 April 1985 

30 1939 Act, s 11(1). 

31 ibid 

32 [1986] 3 WLR 888, [1986] QB 230, [1987] 1 All ER 91. 

33 Following Carasu Ltd v Smith [1968] 2 QB 383, and disapproving Murphy v Duke [1985] 2 All ER 
274, {1985} QB 905, [1985] 2 WLR 773. 


© The Modem Law Review Limited 2000 797 


The Modern Law Review [Vol. 63 


Part IN of the Charities Act 1992 (the 1992 Act) introduces a comprehensive 
range of new measures (see below) to replace the earlier pieces of legislation,” and 
a consultation exercise was conducted by the Home Office in 1994 but — 
interestingly, some eight years on — no date has yet been set for the implementation 
of the new legislation. 


Northern Ireland 


In Northern Ireland there is similar legislation in place whereby an organisation 
applies under section 5 of the Police, Factories, etc (Miscellaneous Provisions) Act 
1916 to the Royal Ulster Constabulary for permission to carry out street collections 
for ‘charitable or other purposes’ or — under section 8 of the House-to-House 
Charitable Collections Act (Northern Ireland) 1952 — to conduct house to house 
collections for ‘any charitable, benevolent or philanthropic purpose’. 


Scotland 


In Scotland public charitable collections, whether street collections or house to 
house collections, are governed by one piece of legislation, namely, section 119 of 
the Civic Government (Scotland) Act 1982 (the 1982 Act) and the Regulations 
made thereunder. (The Public Charitable Collections (Scotland) Regulations 
1984,35 as amended by the Public Charitable Collections (Scotland) Amendment 
Regulations 1988.) Public charitable collections are regulated by the Scottish 
Executive, by local authorities, and by the police. Applications to collect are made 
to the local authority except in the case of ‘exempted’ persons who have satisfied 
the Scottish Executive that they pursue charitable purposes ‘throughout the whole 
or a substantial part of Scotland’,3” but such persons must still give the council 
three months’ notice of intent to hold a collection unless the Scottish Executive 
directs otherwise. 

Section 119 of the 1982 Act defines ‘public charitable collection’ as ‘a collection 
from the public of money (whether given by them for consideration or not)?! for 
charitable purposes taken either in a public place or by means of visits from place 
to place’ and defines ‘charitable purposes’ as ‘any charitable, benevolent or 
philanthropic purposes whether or not they are charitable within the meaning of 
any rule of law’.?? Unlike the 1939 Act, the 1982 Act confines itself to monetary 
collections and does not cover collections of goods. 


The new measures for England and Wales 


The new measures (for England and Wales) contained in Part II of the 1992 Act 
broadly follow those contained in the Scottish legislation, but retain from the 1939 
Act the extended scope of public charitable collections to cover appeals for ‘other 
property’ as well as money,“ and expressly include sales of goods and supply of 


34 The Chanties Act 1992, s 78(2) and Sched 7 repeals the 1916 Act, the 1939 Act, and the War 
Charities Act 1940 

35 SI 1984/565. 

36 SI 1988/1323. 

37 1982 Act, s 119(11). 

38 The inclusion of the phrase ‘whether given by them for consideration or not’ means that the sale of 
goods 1s also covered, as in England and Wales. 

39 1982 Act, s 119(16). 

40 1992 Act, s 65(1)(b) 
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services.4! Application for permission to collect is made to the local authority in 
which the collection is to take place or, where the collection is to be made throughout 
England and Wales, or a substantial part thereof, to the Charity Commissioners. The 
purpose of the exemption is to free the organiser from the administrative burden of 
having to seek permission from each of the local authorities concerned when 
arranging a national collection week. A similar exemption currently exists under the 
1939 Act in respect of house to house collections in England and Wales, whereby the 
Secretary of State can grant national exemption orders. In transferring this power to 
the Charity Commissioners, section 72 of the 1992 Act restricts national exemptions 
to bodies meeting the legal definition of ‘charity’, which means that philanthropic 
organisations such as Amnesty International and Greenpeace would be excluded and 
would be obliged to obtain separate licences for each area in which they wished to 
collect. 

During the House of Lords debate on the Charities Bill, Lord Allen of Abbeydale 
expressed the hope that the Commissioners’ powers to grant national exemptions 
would not cause conflict with locally organised flag days. The Scottish experience 
of national exemptions has shown that such conflicts can occur. Although the Scottish 
legislation requires those exempted from the requirement to obtain a local authority 
licence to give the council three months’ notice of their intention to collect, local 
authorities often book public charitable collections at least a year in advance, and this 
can mean that national and local collections are competing for donations from the 
public. As the legislation does not impose any limit on the number of persons who 
can be nationally exempted, the potential for clashes with locally organised 
collections is clear. 

The new measures for England and Wales define a ‘public charitable collection’ 
as a ‘charitable appeal’ which is made in any public place or by means of visits 
from house to house, and a ‘charitable appeal’ as an appeal to members of the 
public to give money or other property (whether for consideration or otherwise) 
which is made together with a representation that all or any part of its proceeds will 
be applied for “charitable, benevolent or philanthropic purposes’.*3 In this part of 
the 1992 Act any reference to ‘charitable purposes, where occurring in the context 
of a reference to charitable, benevolent or philanthropic purposes’ is not confined 
to purposes which are charitable within the meaning of any rule of law.“ As noted 
above, no date has yet been set for the implementation of this piece of legislation. 

The use of the term ‘charitable, benevolent or philanthropic’ in the various pieces 
of UK legislation means that an appeal for money does not necessarily have to meet 
the ‘public benefit’ requirement of charity law but can also extend to specific ‘good 
causes’ such as money raised to benefit a particular individual. It also means that 
collections may be undertaken for causes which have not been recognised as char- 
itable by the Charity Commissioners for England and Wales or by the Inland Revenue 
in Scotland and Northern Ireland. The significance of this is discussed below. 


Unattended receptacles 


Specifically exempted from the 1992 Act and from the Scottish provisions are 
collections which take place in the course of a public meeting or which are made by 


41 1992 Act, s 65(7) 
42 HL Deb vol 532 cols 849-50 19 November 1991 
43 1992 Act, s 65(1). 
44 1992 Act, s 65(5). 
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means of an unattended receptacle, ie not in the possession or custody of a person 
acting as a collector. The latter omission is regretted by some commentators, given 
the lack of security of such boxes and evidence of abuse in their use. Problems 
include the following: either the boxes themselves or money placed within them may 
be stolen; charities may fail to collect cans which have been placed in shops; cans 
may be opened by someone claiming to be a representative of the charity when they 
are not; stolen cans may be used to make bogus collections. Speaking about the 
measures contained in the 1992 Act, Peter Luxton comments: “The omission of Part 
Il to require static boxes to be properly sealed and numbered, and to be regularly 
emptied, is surely an opportunity missed.’* 


Practical Difficulties of Implementation 


It appears that the delay in bringing into force the new measures for England and 
Wales has been caused, in part at least, by practical issues involved in their 
implementation. In response to a question in 1996 from Mr Alex Carlile to the 
then Secretary of State for National Heritage, Mrs Virginia Bottomley, asking 
when Part IN of the Charities Act 1992 would be coming into force, Mr Sproat 
said: ‘the practical issues involved are complex and it is essential that these are 
fully considered in designing the regulations, guidance and accompanying 
practical arrangements before bringing Part II into force’.4 Lord Nathan, in a 
House of Lords debate in 1997 concerning a number of Acts of Parliament 
which had not yet been brought into force, referred to the reference to Part UI of 
the 1992 Act in the deregulation report of July 1994 which states: “There is 
concern that the practical consequences of some aspects of the new legislation 
were insufficiently thought through’ and recommends further consultation 
before taking a final decision on the implementation of Part IM. The Home 
Office duly carried out a consultation which was published in January 19964 
and proposed forming a working group for further consultations with a view to 
bringing Part III fully into force in June 1998. Lord Nathan, noting that the 
working group had not yet been formed, said in 1997: ‘I speak of this at some 
length because it demonstrates the need for pre-legislative consultation and 
thorough consideration of legislation in draft before the initiation of the formal 
legislative processes.°° Mr Paul Boateng, Secretary of State for the Home 
Department, said in response to a question from Mr Mullin in 1999 about bogus 
fund-raisers and charity collectors that consideration was being given to the 
implementation of Part II.5! 

Various practical difficulties are also apparent in the legislation currently in 
place in all parts of the UK, and it is not easy to identify legal remedies which 
would overcome them. Although various provisions are made which are 


45 Peter Luxon, ‘Public Charitable Collections. The New Régime’ (1992/93) Vol 1, Issue 1 The Charity 
Law and Practice Review, 37-38 

46 ibid, 38. 

47 HC Deb vol 287 cols 443-44 16 December 1996 

48 Charities and Voluntary Organisations Task Force, Proposals for Reform (London: Deregulation Task 
Forces, 1994) 13-14. F 

49 Home Office, Public Charitable Collections: Response to the Consultation (London: Home Office, 
1996) 

50 HL Deb vol 581 col 29 22 July 1997. 

51 HC Deb vol 329 cols 25-26 13 April 1999 


800 © The Modem Law Review Limited 2000 


November 2000] Public Charitable Collections 


intended to safeguard the money collected, such as the use of sealed containers 
and stipulations about who may open them once the collection has been 
completed, in practice it is difficult for the regulatory authorities to implement 
many of the provisions. It would be very resource-intensive for them to monitor 
all the public charitable collections which take place and to pursue financial 
returns for all such collections. It is, in any case, almost impossible for the 
regulatory authorities to verify the declared amount alleged to have been 
collected. While legislation plays its part in the regulatory process, it seems clear 
that this will only succeed if used in conjunction with other measures. As in 
many other areas of law, while the regulatory authorities can seek to punish the 
wrongdoer after the event, it is often impossible for them alone to prevent 
wrong-doing. In the case of public charitable collections they rely a great deal on 
the vigilance of members of the public and the charitable sector. This point was 
reiterated by one of the charities defrauded in the Manchester case to which 
earlier reference was made: ‘No procedure is 100 per cent foolproof and we 
must all be vigilant. The general public also has a role to play and should always 
check the credentials of those collecting money for charity’ .5? 

Some of the principal issues raised in connection with public charitable 
collections are summarised below. 


What is a ‘Public’ Place? 


Some of the legislative difficulties in this area of law are concerned with problems 
of definition. The term ‘public place’ in relation to public charitable collections has 
been the subject of much debate. In England and Wales, under the terms of section 
5(1) of the 1916 Act, ‘a police authority may make regulations with respect to the 
places where and the conditions under which persons may be permitted in any 
street or public place, within the police area, to collect money or sell articles for the 
benefit of charitable or other purposes’. ‘Street’ is defined in section 5(4) of the 
1916 Act as ‘any highway and any public bridge, road, lane, footway, square, 
court, alley, or passage, whether a thoroughfare or not’. 


‘Public place’ is not defined in the 1916 Act, but Part II of the 1992 Act does 
provide a definition. Section 65(8) defines ‘public place’ (in relation to a charitable 
appeal) as 


(a) any highway, and 
(b) (subject to subsection (9)) any other place to which, at any time when the 
appeal is made, members of the public have or are permitted to have access 
and which either 
(i) is not within a building, or 
(ii) if within a building, is a public area within any station, airport or shopping 
precinct or any other similar public area. 


The qualification contained in subsection (9) was added at the committee 
stage following expressions of concern about the breadth of the definition. 
For example, there was concern that anyone holding a publicly advertised 
charity coffee morning in their home might require a local authority 





52 n 24 above. 
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permit.53 Subsection (9) therefore provides that the definition of ‘public 
place’ does not apply to 


(a) any place to which members of the public are permitted to have access only if 
any payment or ticket required as a condition of access has been made or 
purchased; or 

(b) any place to which members of the public are permitted to have access only by 
virtue of permission given for the purposes of the appeal in question. 


While safeguarding those organising one-off charity events in their homes, this 
clause also protects establishments such as football grounds and bingo halls to 
which the public has access upon payment. Such establishments, like privately 
owned shops and pubs, may well be targeted by those intent on fraud. 

In Scotland the definition of ‘public place’ is contained in section 133 of the 
1982 Act where it is defined as: 


any place (whether a thoroughfare or not) to which the public have unrestricted access and 
includes (a) the doorways or entrances of premises abutting on any such place, and (b) any 
common passage, close, court, stair, garden or yard pertinent to any tenement or group of 
separately owned houses. 


It is a matter which was addressed in a circular sent out by the (then) Scottish 
Office Home Department (SOHD) in 1996 to local authorities, chief constables and 
exempt promoters which interprets the definition as meaning that: 


where a collector is collecting in the doorway or entrance of a shop, supermarket, theatre, 
public house, stadium etc., to which there is unrestricted access, abutting a public place, the 
organiser is obliged to obtain permission from the local authority even if the footway or 
entrance in which the collection 1s taking place is privately owned and the permission of the 
proprietor has been obtained.*> 


Thus, where a collector is standing in the entrance to a shop, supermarket, theatre, 
etc, the organiser of the collection requires permission from the local authority, 
even if the entrance is privately owned and the permission of the proprietor has 
been obtained. 

Collections taking place entirely within privately owned premises such as 
supermarkets, football grounds, railway stations and similar establishments and 
where the permission of the proprietor has been obtained are, however, not 
generally regarded as being covered by the current legislation since entry can be 
restricted by the proprietor: 

While each case must be judged on the facts of that case, it could be argued that it was not 

the intention of the Act to class collections which are confined entirely to within private 

premises such as a supermarket or department store as public charitable collections because, 
since the proprietor can choose whether to open or close his premises, or prohibit entry to 


any member of the public, entry is restricted and the interior of the premises cannot therefore 
be regarded as a public place.°° 


While collections authorised by local authorities require collectors to carry a 
certificate of authority, to submit accounts and to comply with various other 
legislative provisions, unlicensed collections in private establishments have no public 


53 See, for example, Lord Allen of Abbeydale, HL Deb vol 532 cols 849-50 19 November 1991, and 
Lord Richard, ibid col 834. 

54 1982 Acts 133 

55 Scottish Office Home Department, Circular M14/1996. 
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accountability of this kind. Even where collectors of this kind inadvertently put 
themselves within the jurisdiction of local authorities by standing on the pavement 
outside the door of a store, the police frequently do not have the time or resources to 
carry out spot checks. However good the legislation on the statute books, there are 
many practical difficulties involved in regulating public charitable collections. 

The question of whether or not a shopping mall, railway station, or supermarket 
car park constitutes a ‘public place’ under current legislation has been variously 
interpreted in Scotland and there are no reported cases on the subject. While many 
local authorities appear to assume that any property which is privately owned falls 
outwith their jurisdiction, some do insist on a licence being obtained, and some 
store owners likewise require organisers of collections to obtain a local authority 
licence a process which involves a police check. (The definition of ‘public place’ 
contained in Part II of the 1992 Act for England and Wales is presumably intended 
to cover such establishments.) 

Where the collection being made is part of a broader collection being conducted 
by means of visits from place to place, then it would come within the meaning of 
section 119(16) of the 1982 Act and the permission of the local authority would 
therefore be required. Subsection (16) defines ‘public charitable collection’ as a 
‘collection from the public of money for charitable purposes taken either in a 
public place or by means of a visit from place to place (emphasis added)’ and many 
pub and other collections clearly fall into this category. In Charan v Annan it was 
held that C ‘had been making a public charitable collection within the meaning of 
section 119(16) where he had gone from place to place collecting even though he 
only visited business premises.’>’ This is also in keeping with the definition 
contained in the 1984 Regulations that ‘house’ includes a place of business.%8 
Similarly in England and Wales the term ‘house to house collection’ includes visits 
to public houses, factories and offices.59 


Fund-raising Regulations 


Although Part IM of the 1992 Act may not yet have been implemented, England 
and Wales is the only UK jurisdiction to have in place controls on arrangements 
between charities and professional fund-raisers and ‘commercial participators’ 
(those selling goods or providing services with a representation that a proportion of 
the purchase price will go to charity). These came into force on 1 March 1995, in 
the form of Part II of the Charities Act 1992 and The Charitable Institutions (Fund- 
Raising) Regulations 1994.60 

The Regulations do not apply to in-house fund-raisers or to trading companies 
connected with the charity, but to external agencies employed by charities to fund- 
raise for them, and to businesses which state that contributions from the proceeds 
of sales of goods etc will be made to a charity. 

The definitions used in Part II of the Charities Act 1992 (section 58(1)) are as 
follows: 


57 Charan v Annan, High Court on appeal, 21 September 1994, 1994 Greens Weekly Digest 35-2041 

58 SI 1984/565, Reg 1. 

59 Charity Commissioners for England and Wales, Charities and Fund-raisng (CC20), 1996, 11 

60 The Charitable Institutions (Fund-Raising) Regulations 1994 (SI 1994/3023), made under ss 59 and 
64 of the 1992 Act, prescribe the form and content of agreements made between charitable institutions 
and fund-raisers 
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e a ‘professional fund-raiser’ is a person (other than a charitable institution or a 
connected company) who carries on a fund-raising business or who otherwise, 
for gain, solicits money or property for the benefit of a charity or to be applied 
to charitable purposes; 

e a ‘fund-raising business’ is a business carried on for gain and wholly or 
primarily engaged in soliciting money or property for charitable, benevolent or 
philanthropic purposes; and 

e a ‘commercial participator’ is any person carrying on for gain a business which 
is not a fund-raising business but who in the course of that business carries out 
a promotional venture during which it is represented that contributions will be 
made to a charity or applied for the benefit of the charitable institution. 


Such arrangements require a written agreement (in a prescribed form) between 
the charity and the fund-raiser and a clear statement to inform donors what 
proportion of their donation will actually go to the charity (as opposed to the 
fund-raiser). There is a provision for refunds to donors in certain circumstances. 
Charities may also seek injunctions to prevent objectionable methods of fund- 
raising and may prohibit fund-raisers from soliciting for a charity except where 
there is an agreement to do so.®! Although those intent on fraud will always seek 
to find ways of evading legal provisions, as revealed inter alia in a 1997 BBC 
TV programme on Charity Fund-raisers,© it is hoped that these measures and the 
publicity which surrounded their introduction have assisted both in alerting the 
public to the kind of information to which they are entitled and in deterring some 
potential fraudsters. Media attention attracted by some cases plays its own part 
in the regulatory process by alerting the public, if not by deterring potential 
future offenders. 

‘Commercial participators’, that is, those selling goods such as Christmas cards, 
must ensure that goods state the proportion of the purchase price which will go to 
charity, and those providing services such as charity credit-cards must do likewise. 
There is also a right to a ‘cooling-off period in respect of payments of at least £50 
made in response to certain appeals on television or radio or by telephone. 

Part II of the 1992 Act defines a ‘charitable institution’ in similar terms to those 
employed in relation to public charitable collections in the existing legislation (the 
1982 Act in Scotland, and 1939 Act in England and Wales) and in the new 
measures for England and Wales (Part III of the 1992 Act). They thus extend to ‘an 
institution (other than a charity) which is established for charitable, benevolent or 
philanthropic purposes’ .© 

The regulations relating to ‘commercial participators’ appear to have assisted in 
relation to mainstream activities such as the selling of charity Christmas cards, but 
the Charity Commissioners have reported problems with sellers of roses and 
magazines, which represent that a proportion of the money raised will go to 
‘charities’. Their 1998 Report reports on a commercial company (Silverline) which 
used teams of rose sellers to tour pubs, clubs and restaurants in southern England 
encouraging people to buy the roses and to give charitable donations. One year’s 
income from sales of the roses and donations created a turnover of £815 150, but 





61 Charities Act 1992, Part I, and the Chantable Institutions (Fund-Raising) Regulations 1994 (SI 1994/ 
3023). 

62 ‘World in Action’ 7 July 1997, which revealed inter ala that unscrupulous fund-raisers were 
managing to find ways of getting round the English legislation and were still charging expenses of as 
much as 80 per cent. 

63 1992 Act, Part II, s 58(1). 
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only a few hundred pounds were passed on to charity.“ The Report of the Charity 
Commissioners further notes that such companies are able to raise as much as £1 
million per annum but as little as 5 per cent of this reaches charity, and underlines 
the role of publicity in preventing such abuse: ‘Although we and the police 
continue to investigate cases where serious abuse is suspected, we have found that 
the most cost effective way of dealing with these companies is to get our message 
across to licensees, so that dubious collections on their premises are refused.’© The 
Charity Commission newsletter of Spring 1998 similarly contains an item about 
increasing concerns about the sale of ‘charity’ magazines, that is, magazines 
claiming, or giving the impression, that they are being sold to raise money for 
charitable causes: ‘In reality, many are simply sold for the benefit of businesses 
which then “donate” a sum to charities. The sum may appear to be significant, but 
can be an extremely small proportion of the total raised.’ 

Warning signs include vague statements about both the charitable causes which 
will benefit (eg children, local community) and the proportion of the cover price 
which will actually go to the charitable cause. 

In their 1997 annual report the Charity Commissioners recognised that some 
people will seek to find ways around any regulations, and they are examining ways 
of working with others who have an interest in fund-raising on options for 
tightening up the Commissioners’ dealings with such organisations and other 
regulatory agencies. The Commissioners will also, if necessary, consider whether 
the regulations could be tightened.®’ They reported in 1997 that of the 345 cases 
where there was found to be cause for concern, 83 involved fund-raising 
problems.® Some of the most commonly encountered problems related to 


e excessive fund-raising expenses; 

e the failure of professional fund-raisers and commercial participators to comply 
with Part If of the Charities Act 1992; 

e bogus fund-raisers pretending to be charities. 


Fund-raising abuse of one kind or another continues to be a regular feature of cases 
investigated by the Charity Commissioners for England and Wales. Their most 
recent published report records that fund-raising abuse accounted for 60 of the 199 
investigations completed by the Commissioners in 1998, occupying the second 
position (after maladministration),©? and, of the 334 charities evaluated between 
October and December 1999, 64 of the 159 individual causes for concern were 
fund-raising problems — by far the highest of any category.” 

The Charity Commissioners record in their 1998 annual report that individuals 
behind some of the fraudulent fund-raising activities have believed that, as their 
organisations are not charities, the Commissioners have no jurisdiction over their 
funds. A court judgement, however, upheld the view of the Commissioners that if 
the funds have been raised via a charitable appeal then the Commissioners do have 


64 n 12 above, 23. The Charity Commissioners found evidence suggesting criminal activity and referred 
the matter to the police. The person running Silverline was found guilty of 24 charges of theft and one 
charge of evading VAT and was sentenced to a total of three years umprisonment. 
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Service for Charities, Voluntary Organisations and their Advisers, January 2000, 1. 
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jurisdiction over them, despite the fact that those raising the funds are not charities. 
In July 1998, Mr Justice Lightman upheld the Commissioners’ view that it fell 
within their jurisdiction to open an inquiry into a group of non-charitable 
companies raising funds for charitable purposes: ‘All monies received are indeed 
money held on a charitable trust and the Charity Commissioners have full power to 
institute the inquiries which they have launched. Indeed, on the material before me, 
it is clear that it is entirely right that they should proceed with their inquiry.’ 7! 

The Charity Commissioners have set up a specialist team in London to deal with 
fund-raising issues, and a team of investigators from all three Charity Commission 
offices has been set up to discuss fund-raising issues and in particular to develop a 
strategy to deal with dubious fund-raising practices.72 One of the possible 
outcomes of a Charity Commission inquiry is a referral to the police if there is 
evidence of theft or criminal deception. 

The Scottish Charities Office, which investigates cases of misconduct and 
mismanagement in Scotland (on behalf of the Lord Advocate) has also identified 
fund-raising as a principal area of concern,” and several of the proceedings 
brought under the principal piece of charity legislation in Scotland (The Law 
Reform (Miscellaneous Provisions) (Scotland) Act 1990) have involved fund- 
raising malpractice of one kind or another, including public charitable collections. 
The 1990 Act did not make provision for fund-raising regulations such as are in 
force in England and Wales, and in an attempt to introduce similar standards north 
of the border a Code of Practice, containing substantially the same provisions as 
the English legislation, was produced by the Institute of Charity Fund-raising 
Managers in Scotland (CFM Scotland), together with SCVO.74 All ICFM 
(Scotland) members are required to adhere to the provisions in the Code. 


Charitable Status as Proof of Bona Fides 


Off-street collections without a permit in premises such as shopping malls or 
individual stores present an even greater regulatory problem than those which are 
licensed. Often the owner or manager of the establishment concerned may not have 
a great awareness of the organisation concerned and may not carry out any checks 
to verify that it is bona fide. Even where a chain of stores may have an official 
policy which requires applications for collections to go through its head office, 
local managers sometimes permit a collection if it appears to be in support of a 
good cause. 

Some store owners may not be aware that they can check organisations claiming 
to have charitable status either in England and Wales or Scotland by consulting the 
Charity Commission register of English and Welsh charities and the Index of 
Scottish charities maintained by the Inland Revenue in Edinburgh. The Charity 
Commission register in particular contains a fairly substantial amount of publicly 
available information, such as the charity’s objects, details of its governing 
document, its area of operation, and, if it has been removed from the register, the 
reason for its removal. The register (of 182 000 charities) can be accessed via the 





71 n 12 above, 24. 
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74 ICFM & SCVO, The Scottish Code of Fundraising Practice (Edinburgh: SCVO, 1995) 
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Internet” or at any of the Commission’s three offices in London, Liverpool and 
Taunton. The Inland Revenue in Edinburgh has a charity helpline’® through which 
a limited amount of information about the 28 000 recognised Scottish charities can 
be quickly obtained, or the Index can be consulted at the Inland Revenue’s 
Edinburgh headquarters. 

However, in an article in The Guardian, Philip Cowen, a director of the 
organisation Charity Check, which keeps a database of positive references about 
charitable organisations for which collections have been or may be requested, 
especially in off-street sites, issues a warning to members of the public not to rely 
on the use of the term ‘registered charity’: “Crooks rely on your assumptions and 
set up grandly-named registered charities just for the purpose of making cash 
collections ... The total nation wide take of this shady business probably amounts 
to about £200 million a year, perhaps much more.’”’ 

Philip Cowen’s point about ‘registered charity’ status being interpreted by the 
public as an official stamp of approval of the organisation’s fund-raising activities 
is one which is reiterated inter alia by a researcher in the Republic of Ireland, 
where the issue of fund-raising is also a matter of concern. The issue was addressed 
in the Republic by the Committee on Fundraising Activities for Charitable and 
other Purposes (the Costello Committee’®) whose report recommended inter alia 
that all organisations raising funds for charitable purposes should be required to 
register with some supervisory authority. There is no general register of charities in 
the Republic and the committee felt it was outwith its remit to decide whether or 
not a general register should be established. Geoffrey Moore”? writes: 


The immediate difficulty that arises when a system of registration is introduced is that it is 
often believed that the fact of registration may be used to suggest that the registration 
authority has approved the financial status or the fundraising activities of the organisations 
that ıt registers ... It is important that any new legislation requiring registration provides also 
that the only permitted use of the fact of registration be a statement that the organisation has 
been registered as required by law.®° 


Similar concern has been expressed in Scotland, where MSP Mrs Margaret 
Ewing tabled a motion (lodged in the Scottish Parliament on 25 February 2000) 


that the Parliament recogmises that the existing law does not prevent the registration of 
crooked charities; notes that official advice on how to prevent fraudulent collections at 
supermarkets, stations and pubs is ineffective; endorses the mghts of owners of such 
premises to insist that validation is acquired from a reputable source on charity collection; 
and hopes that fraudulent collections can be stopped, enabling owners of commercial 
premises to allow legitimate charitable collections to continue.®! 


The Charity Commissioners for England and Wales and the Inland Revenue in 
Scotland and Northern Ireland recognise as ‘charities’ organisations whose 
purposes come within the legal, tax-driven definition of ‘charitable’, in accordance 
with the four traditional ‘heads’ of charity: relief of poverty, advancement of 
education, advancement of religion, and purposes beneficial to the community not 


75 <www.charity-commission.gov uk> 
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falling under the first three heads — all having an overriding requirement of public 
benefit. Provided that the applicants’ purposes fulfil the legal requirements, they 
will probably be granted charitable status. While the purposes may appear to be 
bona fide, those running the organisation may not be, and although persons with 
unspent convictions for fraud and certain other offences are debarred from being 
charity ‘trustees’, charitable status is in itself no guarantee that the cause is 
worthwhile. 

There is also the additional complication that public charitable collections may 
be conducted not only by registered or recognised charities — ie those bodies falling 
within the legal definition of ‘charitable’ — but also for benevolent or philanthropic 
causes. Thus, many worthy philanthropic organisations, such as Amnesty 
International, which undertake public fund-raising, will not be found either on 
the Charity Commission Register or the Index of Scottish charities. (There is at 
present neither a Register nor an Index of Northern Irish charities, although a 
database of voluntary organisations including charities is maintained by the 
Northern Ireland Council for Voluntary Activity (NICVA)). 


Non-legislative Measures 


There are, of course, various non-legislative measures which can be undertaken by 
owners of premises, local authorities, organisers of collections, and by the 
charitable bodies benefiting from the collection. Notwithstanding the limitations 
noted above, a first step by those approached for permission to collect by an 
unknown organisation should be to check the public registers of charities in the 
UK, which would at least identify any organisation soliciting money and falsely 
claiming charitable status — an offence in England and Wales under section 63 of 
the Charities Act 1992 and grounds for proceedings under section 2 of the Law 
Reform (Miscellaneous Provisions) (Scotland) Act 1990 (the 1990 Act) in 
Scotland. 

A second step should be to check with legally recognised charities that the 
persons seeking to collect are, in fact, authorised to do so by the charity. Not all 
fraudulent collectors set up their own charity or invent the name of a non-existent 
one; often collectors will use the name of a well-known and popular charity 
without permission or will use a name which is very similar to that of a well-known 
reputable charity. 

A further method of checking an organisation is to require applicants to produce 
references in support of an application. Philip Cowen believes this could assist to 
combat fraudulent collections. As noted above, the Charity Check organisation (based 
in England and Wales) keeps a database of positive references about charitable 
organisations on whose behalf collections have been or may be requested, especially 
in off-street sites. Charities pay an annual fee (which varies depending on the scale of 
cash collections) to Charity Check in order to join its list of vetted organisations. This 
list may then be consulted by supermarkets and other establishments. The service was 
founded by The National Children’s Charities Trust, in response to concerns about 
fraudulent collections.®* It has been welcomed inter alia by the British Retail Con- 
sortium, the Guild of Management Consultants, the National Neighbourhood Watch 
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Association, the National Association of Councils for Voluntary Service®? and MPs.™ 
A less positive response to the efforts of Charity Check came recently from the 
Institute of Charity Fundraising Managers (ICFM) which claimed that Charity 
Check was imposing a tax on charities to suit the convenience of private companies. 
Andrew Watt, head of policy at ICFM, claimed that far from increasing public 
confidence in charitable collections, Charity Check was undermining such 
confidence by increasing public concern.® In a rebuttal of the article, Philip 
Cowen points out that Charity Check receives no public funding, and as 
supermarkets allow the free use of their premises for the benefit of charities it 
would be unreasonable to expect them to pay. He adds that while an annual fee of 
up to £500 is charged, this replaces any fee for each collection, and the subscription 
can be as low as £10 per quarter: ‘A large charity on the maximum scale can find 
that the cost is about 20p per collection.’ 86 Letters from supermarkets have, he says, 
proved that the Charity Check service was necessary if stores were to continue 
allowing cash collections on their premises, having been taken in by crooks in the 
past.’ Some regulators may take the view that a discontinuation of all such 
collections might be the preferable option, and some stores have done just this. 


Telephone recruiting 


Another way in which charities themselves could help to prevent fraud is by 
discontinuing the telephone recruitment of collectors, used in particular in respect 
of house to house collections. The legal provisions in the UK clearly state that 
promoters of collections must exercise due diligence to ensure that the collectors 
are ‘fit and proper’ persons and that they are of a proper age. (Generally at least 16 
years old in England and Wales for both street and house to house monetary 
collections,’® and in Scotland 14 years or over for street collections and 16 for 
house to house collections.®’) 

This form of recruitment demonstrates a failure on the part of organisers of 
charitable appeals to comply with the requirements of the legislation, since it is 
impossible to know whether a person unknown to the caller who is recruited by 
telephone is a fit and proper person to collect or is of the required age to collect. 
Many persons recruited in this way are also asked to open and count the proceeds 
of the collection. In addition, the recruitment of collectors is often carried out by a 
third party who — unknown to the persons being recruited — can earn a substantial 
percentage of the money raised. The safety issues mentioned above by regular 
collectors have also been raised by persons recruited in this manner. 


83 Information, monthly circulation (No 313) from the NACVS, March 1998. 

84 See early day motion 636 of 1997-98, signed by 192 MPs, updated as early day motion 17 of 1998-99 
and signed by 141 MPs ın the House of Commons. A similar move in the Welsh Assembly (Written 
Statement of Opinion 17) ın 1999 was signed by 90 per cent of Assembly members free to sign (44 
out of 49). 

85 92 Third Sector, 24 February 2000, 3. 

86 Letter to 180 Third Sector, 23 March 2000, 11 

87 <www.charitycheck.org.uk> 

88 The House to House Collections Regulations 1947, reg 8, and the Street Collections (Metropolitan 
Police District) Regulations 1979, reg 13. A person aged at least 14 may act as a street collector if 
authorised to do so by the Police Commissioner 

89 The Public Charitable Collections (Scotland) Regulations 1984, reg 5 
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Paid collectors 


As noted above, there has been an increasing trend in recent years towards 
payment of collectors. The legality of such payments has been an issue for some 
years and is one which was addressed by the judge in Jones v Attorney General in 
1976: 


Another point which has troubled me in this case is the legality of commissions charged by 
persons who take round charity collecting boxes. A collecting box which names a charity as 
the recipient of a donation represents that the money placed in the box goes for the charity. 
If a collector retains 35% commission, all the money does not go to the named charity ... 
This is contrary to the representation on the collecting box and contrary to the belief of most 
people who place money in the box. Therefore, on that ground, I have grave doubts as to the 
legality of such a commission. Furthermore a person who solicits money for a charity 1s a 
trustee of the money for the purpose of handing it to the charity ... Unless the collector 
makes known to the donor his intention to retain a percentage of the contribution for 
himself, it seems to me that he has no possible title to that percentage This appears to me to 
be elementary trust law. I fail to discern any reason why it should not apply just as much to 
collection boxes as to other fiduciary activities.9° 


Collections conducted by paid collectors may indeed result in only a small 
percentage of the money raised actually going to the charity concerned. An influx 
of van-loads of collectors into Dundee in 1999 illustrates the kind of scenario 
which can occur. The collectors, principally from various parts of England or from 
Glasgow, targeted pubs and a shopping precinct in the city. Publicans reported 
being asked three or four times a week whether persons whom they regarded as 
‘dubious’ could collect for ‘this or that charity’ in their establishments.?! Given the 
difficulty in establishing the bona fides of the persons concerned, some publicans 
banned all can-collecting charities. One commented that it was regrettable that 
such collectors did not require authorisation from the local authority, such as they 
would need for a street collection, which involves a police check on the applicant — 
although, as noted above, if they are collecting from pub to pub they do require 
local authority permission. 

Concerned by the negative image being generated in relation to public charitable 
collections, the organiser of a local charity wrote to Dundee publicans voicing the 
concerns of bona fide fund-raising charities, dissociating genuine charities from 
‘hit squad’ collections of this kind. She suggested that any prospective collectors 
should be asked to make their request in writing and receive permission before 
attempting to collect. It should be noted, however, that a written request on headed 
note-paper is no guarantee that an organisation is bona fide — headed note-paper 
can easily be created on a computer. As noted above, permission from the store 
owner is similarly no guarantee that the cause is genuine. 

Another warning was issued by Malcolm May, the Chief Executive of Dundee 
Voluntary Action, an umbrella organisation for charities in the Dundee area, 
regarding public ‘charitable’ collections where a large proportion — if not all — the 
money raised goes not to charity but to the collectors: ‘The trouble is there’s 
nothing illegal in people collecting on the street if they have a licence from the 
local council. But, unlike in England, the law here doesn’t demand people say what 
proportion is going to the charity.’ 





90 Bnghtman J in Jones v Attorney General, The Times, 10 November 1976, 15. 
91 The Courier and Advertiser, 24 March 1999, 4. 
92 58 Third Force News, 13 June 1997, 3. 
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May cites by way of example a team of collectors from England who had been 
selling scratch cards in a shopping precinct in Dundee, telling shoppers that the 
proceeds were to go towards holidays for sick children. The small print of their 
literature revealed that only 30 per cent of the money raised was going to charity. 
Calling for a tightening up of the law in this area, May attributes part of the 
problem to the fact that some local authorities regard shopping precincts, where 
many of the collections take place, as private space and therefore not within their 
jurisdiction.” While the licensing procedure certainly assists the regulatory 
process, it cannot guarantee that all public charitable collections are bona fide, as 
there will always be those who seek to find ways round whatever legislation is in 
place. 


Concluding remarks 


If this form of charitable collection is to continue in the UK, where it is far more 
prevalent than in other European countries, there clearly needs to be a system in 
place which enables those giving permission for collections to ensure both that the 
cause is genuine and that the money collected goes to that cause. Further legislative 
measures might assist — for example, a requirement that new charities be obliged to 
establish their financial viability to the relevant regulatory authority by submitting 
bookkeeping records and bank statements before being allowed to undertake public 
charitable collections.?* Non-legislative measures could also assist. For example, 
advance publicity within stores and other commercial premises about collections 
which are to take place and a requirement by the owners of premises that a record 
of the proceeds of the collection be displayed in the premises. Similarly, local 
authorities could publicise forthcoming street collections and the name of the 
organiser. 

The Charity Check organisation’s system of providing references for bona fide 
charitable collections and offering the facility of publishing the results of 
collections on its Website has been widely supported.?> Although the service 
(which receives no public funding) is provided free of charge to store owners 
making enquiries about an organisation, the charitable causes themselves are 
required to pay a fee. Since they will be the beneficiaries of the collection, it is 
presumably worth their while to do so. 

The question must be asked, however, about the desirability of continuing with 
this traditional method of fund-raising in the 21st century. Legislation was 
introduced in the UK (as in many other countries) specifically to control public 
charitable collections because they were regarded as a threat to public order. They 
are intrusive to members of the public — street collections in particular — and rely 
on a spontaneous impulse of generosity rather than planned giving to a cause which 
the giver supports. There are — increasingly — more sophisticated and tax-effective 
ways of planning charitable giving. The April 2000 budget announcement 
regarding the abolition of the minimum limit of £250 for Gift Aid, for example, 
will hopefully boost that particular method of tax-effective giving for genuine 
charitable causes. However, in view of the findings of the public surveys 


93 See ‘What ıs a “Public” Place?’ above pp 801-3. 

94 At present a new charity can effectively operate for 22 months before having to produce audited or 
independently examined accounts. 

95 See notes 84 and 87 above 
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The Legality of the Image 
Costas Douzinas* 


Intimate links exist between political power, law and images. Theology, 
Philosophy and law have always developed elaborate rules about visuality. The 
iconophilic and iconoclastic traditions complemented one another and combined 
to construct subjectivity and to reconcile humanity with finitude. In modernity, 
law replaced religion and philosophy conceptualised legality through the 
aesthetic category of the sublime. The law understands the importance of the 
governance of images for the maintenance of the social bond and helps organise a 
regime of permitted images and forbidden idols which amounts to a complex legal 
administration of aesthetics and a related aesthetic organisation of law. 


It would be a dangerous undertaking for persons trained only in the law to constitute 
themselves as final judges of the worth of pictorial illustrations. At the one end some works 
of genius would be sure to miss apprehension. Their very novelty would make them 
repulsive until the public had learned the new language in which their author spoke It may 
be doubted for instance whether the etchings of Goya or the paintings of Manet would have 
been sure of protection when seen for the first time.! 


This was Justice O.W. Holmes addressing at the relationship between law and art. 
For Holmes, the law can appreciate art only after it becomes a matter of convention 
and habit, when art becomes like law. Similar judicial statements are not difficult 
to find. Here is a court dealing with planning law: ‘Certain legislatures might 
consider that it was more important to cultivate a taste for jazz than for Beethoven, 
for posters than for Rembrandt, and for limericks than for Keats. The world would 
be at continual seesaw if aesthetic considerations were permitted to govern the use 
of [governmental] power’.* But ‘aesthetic considerations are a matter of luxury and 
indulgence rather than of necessity and it is necessity alone which justifies the 
exercise of [governmental] power.’3 Art is radically subjective, while law is 
reasoned and objective. In Hegelian terms, law is the combination of reason and 
necessity, art of sensuality and freedom. 

These judicial statements are part of a typically modern approach to art and law, 
exemplified by Kant’s critical philosophy and its various re-formulations by Weber 
and Habermas. Modernity releases three areas of enquiry and action, the cognitive, 
the practical and the aesthetic to develop their own specific, internal rationality, in 
separate institutions operated by distinct groups of experts. Modern law is born in 
this separation from aesthetic considerations. The self in art — as painter or viewer 
— is free, desiring, with gender and history. The subject of law — as judge or litigant 
— is constrained, rational, genderless, a persona or mask placed on the body. Justice 
must be blindfolded to avoid the temptation of facing the concrete person and 
putting individual characteristics before the abstract logic of the institution.4 Law 
and art are, and must remain, separate. 





* Costas Douzinas, Professor and Head, School of Law, Birkbeck College. This is an expanded version of a 
professorial inaugural address delivered on 9 December, 1999 
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This is the modern expression of a much older hostility with which classical 
philosophy and religion treated art. Plato excluded art and poetry from his Politeia 
and in the Nomoi, he contrasted them with law: ‘[WJhen a poet or a painter 
represents men with contrasting characters he is often obliged to contradict 
himself, and he does not know which of the opposing speeches contains the truth. 
But for the legislator, this is impossible: he must not let his laws say two different 
things on the same subject’. Plato praised the mythological Egyptian legislator, 
who prescribed acceptable artistic styles and forms, because art can be harmful to 
the young. Similarly, the city of Thebes commanded artists to idealise their themes 
and punished severely the depiction of ugliness. As Gotthold Lessing put it: ‘the 
plastic arts in particular — aside from the inevitable influence they exert on the 
character of the nation — have an effect that demands close supervision by the law. 
If beautiful men created beautiful statues, these statues in turn affected the men and 
thus the state and owed thanks to beautiful statues for beautiful men.’® 

The Judaic tradition and biblical law are even stricter with art and images. The 
second commandment bans the making of ‘graven images, or any likeness of 
anything.’ According to the Jewish theologian and philosopher Maimonides ‘the 
first intention of the law as a whole is to put an end to idolatry’, 7 a sentiment 
echoed by the early Christian apologist Tertullian: ‘Idolatry is the principal crime 
of the human race, the highest guilt charged upon the world.’® The prohibition 
initiated a huge campaign against imagery, which affected both Judaism and 
Christianity. The overtly political controversies in the Byzantium, between the 
seventh and ninth centuries, and during the Reformation reveal deep-seated fears 
as to the uses of imagery. According to the iconoclasts, the best images of God are 
formed by the divine word in the soul.? The word and the text are higher, spiritual 
expressions of the law. They inscribe themselves in the heart directly without the 
interpolation of vision, always open to excess and sin. Pictures seduce the senses 
and corrupt the mind, they confuse the copy with the prototype and move emotions 
and passions uncontrollably. 

After the Reformation and the fusion of secular and ecclesiastical jurisdictions, 
these iconophobic ideas became the foundation of the common law. Its force was 
based on the celebration of spiritual community, social unity and political 
sovereignty and the complementary exclusion of materiality and sensuality, of 
enemies without and within, the Romanists and the French, the Egyptians, gypsies 
and the Jews, heretics, itinerants and refugees. This strategy of inclusion and 
excommunication was organised around an economy of acceptable and forbidden 
images which Medusa-like can both fascinate and petrify.!° As the icons were 
excluded from churches, figures and imagery were banned from the law. The 
image had come to be seen as too worldly, sensual and potentially corrupt and was 


Plato, The Laws (Harmondsworth: Penguin, 1977) Bk 2, 91. 
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replaced by the word. The fear of images was now displaced into judicial 
hermeneutics and their linkage with language led to the subordination of rhetoric to 
logic and the elevation of logic into the proper method of law. It became the fear of 
plural meanings and interpretations, of diverse, local and informal jurisdictions, of 
different logics and particular reasons. 

But at the same time, the law did not forget the utility and effectiveness of 
carefully policed images. Every iconophilic text is deeply worried about the 
possibility of confusion between original and copy and every iconoclastic diatribe 
is using the most vivid imagery to combat the evil of images. The law loves and 
fears images, it both prohibits them and organises its own operation in a highly 
spectacular and visual manner. The Reformation and the ascendancy of print 
turned the legal ritual from total into restricted theatre, from trial by ordeal into 
trial by argument and persuasion. Law took a predominantly textual form, although 
its insistence on oral as against written procedure indicates its unceasing hostility 
towards anything that may detract from immediate communication or lead to 
semantic uncertainty. But despite this internalisation of iconoclasm to the text, the 
law continues to struggle with images. 

The power of spiritual, edifying icons is celebrated and put into effect in every 
courtroom, in the wigs, the robes and the other theatrical paraphernalia of legal 
performance and in the images of justice that adorn our public buildings. The law 
arranges, distributes and polices its own image through icons of authority and 
sovereignty, tradition and fidelity, rationality and legality. The fear of idols is 
encountered in the renunciation of rhetoric and imagery in legal doctrine and 
theory, in the claim that reason alone without eloquence and passion can deliver 
justice, finally, in the regulation of artistic expression under the laws of public 
order, obscenity, copyright and libel. If the relationship between words and images 
is political, the law has been called upon to arbitrate the ancient quarrel.!! 

It can be argued, therefore, that the modernist approach to the law-art 
relationship is deeply problematic. No radical separation exists between the two 
domains and not only dictatorial regimes develop policies on obscene images 
and ‘degenerate’ art. On the contrary, intimate links exist between power, law 
and images at various levels. Historically, political powers have developed 
elaborate rules about visuality. Some refer to the permissible ways of seeing 
power and the law itself but, since at least the Byzantium, law has organised a 
global regime of images, an economy of permitted representations or icons, an 
iconomy, and a criminology of dangerous and graven idols or idology. At the 
philosophical level, the normative and the aesthetic have always influenced each 
other. In the same way that religious and imperial icons founded a speculum 
mundi on the absent image of God or King, modernist philosophy 
conceptualised the image of law through the key aesthetic category of the 
sublime. As a result of these links and influences a peculiar and historically 
changing combination of inonoclasm and iconophilia has developed which 
amounts to a complex legal administration of aesthetics and a related aesthetic 
organisation of law. Its persistence indicates its structural and anthropological 
character. Law, imagery and their combination play a crucial role in the 
constitution of subjectivity. Too much emphasis has been placed in legal 
scholarship on law’s effect on ideas and language and its operation through 
argumentation and logic. But the law has always had also a visual policy and 
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understood the importance of the governance of images for the maintenance of 
the social bond. Their exploration is the task of a legal iconology. 


A brief history of the relationship between power, law and the 
image 


In 626, the Emperor Heraclius left Constantinople, the capital of the Christian 
Roman Empire, in a military campaign against the Persians. During his absence, 
the Slav nation of the Atars attacked and besieged the city. The Patriarch, who had 
been entrusted by Heraclius with its safety, appealed to the Virgin as protector of 
the city and general of its armies. ‘On all the gates of the city, whence the 
monstrous brood of darkness came, the venerable patriarch had painted, like a sun 
that drives away the darkness with its rays, images of the holy figures of the Virgin 
with the Lord her son on her arm, and cried with a terrible voice to the masses of 
the barbarians and their demons. “You wage war against these very images... but 
a woman, the Mother of god, will at one stroke crush your temerity and assume 
command, for she is truly the mother of him who drowned Pharaoh and his whole 
army in the red Sea.” ’!2 And when through the intercession of Mary, her son had 
given victory to the faithful, the Patriarch rushed again to the city walls and held up 
to the enemies ‘the awe-inspiring image of the unpainted icon [to phrikton eidos 
tès graphés tès agraphou] ... showing the enemy its paralysing gaze 
[antiprosopon]’ .'3 

The Byzantine holy icon offers a corrective to the historically simplistic claims 
of legal autonomy. The link between law and the image is as old as the world or at 
least as old as religion. The Byzantine holy icons are not an unprecedented 
religious aberration. Cult icons existed throughout the Greco-Roman period. They 
were symbols of social identity and a community’s ideal and were given various 
protective roles and responsibilities. The Trojan palladium was such a heavenly 
image which had to be stolen before the Greeks could take Troy. Many Greek 
cities fought to acquire it and, according to legend, it was taken to Rome and then 
to Constantinople where the emperor Constantine hid it under the famous column 
bearing his statue. The palladia were kept hidden and punished those who dared to 
see them. They were often called diipeteis, sent or literally thrown by Zeus. Cicero 
describes the miraculous image of Ceres in similar terms. It was non humana manu 
factum, sed de caelo lapsam. A few centuries later the protective qualities of the 
miraculous image had been transferred fully to the acheiropoietoi (non painted by 
the human hand) icons of Christ and his mother, the veronicas and holy shrouds. 

But the supernatural powers of cult icons are an extension only and exaggeration 
of a peculiar qualities of all images. Images give visual form to invisible powers 
and make present what is absent. The birth of the image must be associated with 
the experience of death. Archaic images adorn graves and mausolea, they are an 
attempt to defy the trauma of loss and soothe the sadness of mourning. By painting 
the image of the departed, in death masks, on mummies, in funereal sites or the 
Roman imagoes, a double or replica is created and death is defied. The first ritual 


12 Theodore Synkellos, ‘Sermon on the Siege of Constantinople in 626’, in Acta Universitatis de Attila 
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images of the Greeks were called eidola, the double or replica of an object. These 
archaic idols were dream images and phantoms, apparitions and visitations sent by 
the Gods. The simulacrum of the dead who visits the living is called a psyché. In 
the Miad, the psyche of Patroclos visits Achilles and pleads with him to re-join the 
battle against the Trojans. At the end of the discussion, ‘Achilles held out his arms 
to clasp the spirit but in vain. It vanished like a wisp of smoke and went gibbering 
underground.’ Achilles ‘leapt in amazement. He beat his hand together and in his 
desolation cried: “Ah then, it is true that something of us does survive even in the 
Hall of Hades.”’!* In the economy of the eidolon, the image is a double or 
reproduction of its object. It does not share only its shape, colour and form but also 
its voice, life and soul, all its qualities except for its material existence. It can be 
seen but cannot be touched. 

These attitudes to images indicate a permanent theme in the theory of the icon 
which crosses the divide between representation and its object. Images speak 
directly to the senses and affect the psyche, they address the labile elements of the 
self and avoid the calming intervention of logos, language and reason. Genesis 
records that Jacob’s cattle had produced striped and spotted offspring when 
exposed to coloured rods during conception (30:37-41). The Church Father 
Theodore the Studite repeats and humanises the claim: a woman who saw a black 
man during her pregnancy delivered a black child. Artemidorus claims, in his 
Interpretation of Dreams, that it made no difference if one saw ‘Artemis herself ... 
or her statue’ in a dream, because statues had the same effect ‘as if Gods were 
appearing in the flesh.’!> Quintillian, the third century rhetor, provides the link 
between archaic idols and faculty psychology: ‘what the Greeks call phantasiai, we 
call visiones, imaginative visions through which the images of absent things are 
represented in the soul in such a way that we seem to discern them with our eyes 
and to have them present before us.’ !6 

The great art critic Lessing took up these themes. The mothers of Alexander the 
Great, Scipio, Augustus and other heroes dreamt during their pregnancy that they 
had intercourse with a serpent. Lessing explains that serpents were emblems of 
divinity and were commonly presented in statues and images of Bacchus, Apollo, 
Hermes and Hercules. These pious and honourable women would have been 
‘feasting their eyes upon God during the day’ and as a result the adulterous fancy 
of the snake would visit them in their dreams.!7 A consistent theme links pagan and 
Christian beliefs on the image. Improper and holy images, snakes and serpents as 
well as pious and saintly icons imprint themselves on the imagination and lead 
people either to sin, adultery and unnatural couplings or to holy life, spiritual and 
political salvation. 

These associations were lost to modern aesthetics but are coming back in 
postmodernity. One of the reasons for this repression must be sought in the 
dominance of the Platonic theory of mimesis. For Plato, the psyche is no longer the 
ghostly double of the dead but the living part of the person, while the ghostly and 
bewitching aspects of the idol are attributed to all images. The image, twice 
removed from the prototype, the idea, becomes an idol in the modern sense. It 
deludes and passes itself for what it is not, it imitates the form and shape of its 
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model and is therefore false. In the dialectic of the same and the other, the eidolon 
shares the ontological status of the model albeit temporarily and works on the axis 
of the absent and the present; the icon or image reduced to resemblance is 
ontologically different, false, untrue. Presence and absence, original and copy, the 
two great oppositions and engines of western metaphysics, are grounded on the 
experience of the image. 

The great aniconic traditions, the Jewish, Islam and the Christian iconoclasts, 
base the prohibition on images on philosophical arguments around these two forms 
of the dialectic of the same and the different. It is no coincidence that the Bible 
places two key laws about imagery at the centre of the law. According to Genesis 
26-27, man is made in the image and likeness of God, he is the Imago Dei, while 
Exodus places at the beginning of the Law, the proscription against imagery. But 
despite their surface differences, the two great traditions, the aniconic and the 
iconophilic, have also many similarities. For the former, idol-worship and 
representations of divinity based on likeness are prohibited. The Temple in 
Jerusalem hides nothing behind its elaborate veils and curtains. In Japan, only the 
Emperor can enter the inner sanctum of the main temple, where a mirror is hidden 
in a chest. The Kings of Persia would never be seen by their subjects, to whom they 
spoke behind a screen. Gods, Emperors and Kings hide the ultimate signs of their 
power, make them distant and invisible but this occlusion often hides nothing. Non 
mimetic signs of the divine are accepted however. The Holy of Holies in the 
Jewish temple often hides behind a curtain an image of the Cherubim who are 
God’s chariots, a metonymical reference to God. The Byzantine iconoclasts 
forbade all iconic representations of divinity, but accepted the sign of the cross, the 
Eucharist and good government as permissible signs of God’s presence and of 
Christ’s plan of salvation. They rejected the ontological link between sign and 
model but accepted non-mimetic likeness. 

The iconophilic position, totally opposed to the iconoclasts on the surface, is not 
entirely different. Let me start with an instructive story. Liutpard of Cremona, a 
western visitor of Constantinople in the 10th century relates that Emperor Leo VI, 
wishing to test the loyalty and alacrity of the imperial guards, went out one night in 
disguise. As he approached the palace, he was challenged three times by guards 
and claimed that he was looking for a brothel to spend the night. The guards 
arrested him twice and twice he bribed them and went free. Finally, he was 
arrested, beaten up and put in a cell. When the soldiers left, he asked the prison 
guard: ‘My friend, do you know the Emperor Leo?’ ‘How could I know him as he 
is a man I do not remember ever seeing? Certainly on public occasions when he 
passes by, I have seen him from a distance (for you cannot get close) but I felt I 
was looking at a marvel not a man.’!® Similarly, Nicephorus narrates that imperial 
messangers were sent to the four corners of the empire to find a bride for the young 
prince, carrying with them a portrait of the unknown future empress.!? How can we 
explain these stories? 

Roman emperors from Augustus onwards adopted an aggressive attitude towards 
the dissemination of their portraits. Diocletian introduced, in the third century, an 
imperial cult which equated the emperor with his portrait. Strict legal rules granted 
to imperial portraits all the honours given to the emperor. They were 
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ceremoniously sent to the provinces and were received by local authorities in a 
procession followed by festivities. Any breach of the strict rules amounted to lesé 
majesté. The image of the emperor was taken to all public buildings; it adorned 
court rooms and presided over judicial proceedings. And when an emperor was 
deposed or a territory seceded from the empire, the changes were confirmed 
through a ceremonial removal and destruction of his portraits. In one such instance, 
after Caracalla’s victory over his brother Geta, all portraits of Geta were destroyed. 
Many were effaced while others were covered with foul smelling substances as 
part of the ritual of damnatio memoriae.*® 

These imperial portraits have an emblematic character and are organised in a 
series. Iconic seriality appeared first in the imperial statues of Augustus, which 
proliferated and followed strict iconographic formulas faithfully copied throughout 
the empire. This iconic regime led to a simplification and standardisation of artistic 
forms, which was continued in the Byzntium and was sanctified by the Church 
fathers. Early Christians accepted the symbolic and moral function of imperial art. 
Athanassius summarised the position of the Church succinctly, in the fourth 
century: “The likeness of the Emperor in his image is exact, so that a person who 
looks at the image sees in it the Emperor; and he again who sees the Emperor 
recognises that it is he who is in the image ... the image might say, “I and the 
Emperor are one; for I am in him and he is in me.” °’?! 

The historian Eusebius fixed the visual language of imperial portraiture in 336: 
‘God has designed the kingdom of earth to be an image of the kingdom in heaven 
... And in this kingdom, the emperor, who is dear to god, shall in future 
participate, for he has been endowed by God with natural virtues and has received 
in his soul the outpouring of God’s favour. The emperor has become rational 
through the universal Logos, he has become wise from his communion with 
Wisdom, good through his association with the Good, and just from his connection 
with Justice.’** After Eusebius, Emperors appear invariably in full length frontal 
portraits with all their finery and pomp as representatives of God on earth. 

These formulaic portraits have two aspects: they stage the aura of imperial 
power and divine affinity by placing the imperial face within a regulated 
continuum of past and future emperors. Descriptions and even portraits of future 
emperors circulated before their enthronement pre-empting the succession and 
placing the future emperor within the visual regime of imperial power. Secondly, 
they individualised, in a limited way, the seat of power by ascribing a human face 
to the image of the divine king and apostle of true faith. Imperial icons had a 
prospective function: they linked the future of the empire with the regulated 
present of imperial representations. Seeing a marvel and not a man and knowing 
the portrait of the uknown future empress was the essence of imperial portraiture. 

Ernst Kantorowitz has famously described the King’s two bodies, the physical 
and mortal and the imperishable second body, the persona ficta, which incarnates 
the eternal and mystical communion of church and empire. The evolution of this 
double body followed iconographic developments closely. After the conversion of 
Constantine and of the Roman Empire, the picture of the emperor appeared on the 





20 Hans Belting, Likeness and Presence (Chicago’ University of Chicago Press, 1989) 107. The 
symbolic removal and destruction of portraits of leaders after the overthrow of a political regime was 
repeated again dunng the fall of communism. Statues of Lenin and Stalin were toppled or disfigured 
throughout Eastern and Central Europe 

21 Quoted in Jaroslav Pelikan, Imago Dei (New Haven: Yale University Press, 1990) 38. 

22 Quoted in D. J. Geannokoplos, Byzantium’ Church, Society and Civilisation seen through Contem- 
porary Eyes (Chicago: University of Chicago Press, 1984) 17-8. 
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front of coinage and the sign of the cross at the back. But after God was declared 
sovereign, in the seventh century, the image of Christ replaced that of the emperor 
and Christianity became the unifying power of the Empire. The iconoclastic 
emperors replaced Christ with images of themselves and their ancestors, which 
were again removed in 787, after the victory of the iconophiles at the second 
Council of Nicaea. The unity of the state was identified with the unity of the faith 
and the coin imagery followed the changes in imperial policy indicating the close 
link between power, territory and image. 

Holy icons followed similar formal patterns. St Paul had argued that Christ 
was the natural image of the invisible God (Col. 1:15) a position accepted by 
both iconoclasts and iconophiles. The incarnate Christ partakes fully and 
perfectly of both divine and human nature. But while the iconoclasts claimed 
that this double nature of Christ cannot be circumscribed in icons, the victorious 
iconophiles retorted that the incarnation provided an image of God in Christ and 
legitimised the production and display of representations and icons of his Son. 
But the theology and philosophy of these types of images is fundamentally 
different. The theory of the aniconic natural image belongs to theology, which 
deals with the reality of God, his eternal and invisible essence. The theory of the 
artificial image or icon belongs to economy, a historicised theology, which 
through the doctrine of incarnation, deals with the dispensation of God in 
relation to all creation, to humanity and to the Church. For theology there can be 
no resemblance between God and man. But for economy the incarnation 
introduced the transcendent into history by presenting the image of God in 
human flesh. The iconophile theorists of divine economy argued that, if Christ is 
not represented in icons, salvation is destroyed. Economy therefore assumes two 
orders of resemblance. The absolute likeness between Father and Son which 
founds all imagery and the relative or formal likeness between Christ and his 
icons. But this formal relationship is not one of representation. The icon does not 
present Christ but tends towards him, it puts into plastic form the relationship 
between human and divine Logos. 

The icon does not resemble but imitates, it turns the soul from the material to the 
spiritual. It does not aim to persuade through verisimilitude but through the 
orientation of the mind from the limited formal likeness of iconic representation to 
the absolute likeness of divine affinity. The ‘chain of images’ which penetrated 
every comer of the Byzantine Empire after the end of the iconoclastic 
controversies was a highly regulated and hierarchical order, a pyramid of symbolic 
and iconic links at the apex of which stood the ineffable Imago Dei. Iconophilic 
doctrine staged the transcendent by metonymically indicating spiritual and 
absolute likeness through the limited resemblance of iconic representation. 
Dionysius the Areopagite, the greatest negative theologian, wrote that revelation 
works ‘by proceeding naturally through sacred images in which like presents like, 
while also using formations which are dissimilar and even entirely inadequate and 
ridiculous.’23 Holy icons are such dissimilar similarities, which lift us ‘from 
obscure images to the single cause of everything.’”4 

These obscure and paradoxical formulations are the most complete defence of 
the claim that visuality is anchored on the desire to perceive the invisible and 
ineffable, insight on blindness and light on darkness. If only we lacked sight, 
Dionysius sighs, the knowledge of unknowing would be so much easier. But our 


23 Pseudo-Dionysuus, “The Celestial Hierarchy’ ın Complete Works, 2, 3; col 141 A-C, 149 
24 Pseudo-Dionysius, ‘The Ecclesiastical Hierarchy’ in Complete Works, 1, 5; cols 376D-377A, 199. 
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fallen nature is endowed or damned with the senses of which vision is the 
foremost. In the Judaic tradition the desire to see leads to the pleasures of the flesh; 
in the Christian, imagery becomes productive. By adopting a principle of 
aggressive visuality, the iconophiles promoted the imperial aspirations of 
Christianity. Christian iconology puts the icon, this most powerful mediating 
entity, at the service of political and administrative tasks. Nicephoros presented 
this idea starkly: ‘not only Christ, but the whole Universe will disappear if there is 
no circumscription or icon.’*> The Byzantium was the first empire to use aesthetics 
to create and propagate an all-inclusive conception of the world. There are two 
aspects to this early society of the spectacle. At the collective level, the elaborate 
iconography created a sense of identity by providing a set of symbols for the 
community to aspire, an ideal with its iconic representation. But its greater 
innovation lies at the level of the individual psyche. 

The holy and imperial images offer a complete speculum mundi, a total visual 
organisation of the world which furnishes the faithful with models of what he 
should see, think and dream. The holy icons of the Patriarch act on the world and 
save the city, they affect the imagination and call on the faithful to organise their 
lives in imitatio Christi. The faithful would be moved to tears in front of icons 
depicting the martyrdom of the saints, to joy at their triumph and to spiritual love 
through the icons of the Virgin. Fear and trembling would be created by icons of 
the Last Judgement where Christ rewards the faithful and punishes the sinners by 
consigning them to the fires of Hell. The icon is an aesthetic, moral and political 
category; it incites the imagination to superimpose the individual features of the 
face of the beholder onto the schematic contours of its outlined grandeur, to 
anticipate in its outline what he ought to become, in the same way that the imperial 
portrait anticipated the future empress. By linking the order of vision with a moral 
vision and an emerging conception of aesthetic beauty, the Byzantine world 
created the most effective way for capturing the soul of the person. After the 
Byzantium all empires will be empires of the senses. 

We can conclude that the two iconic regimes, despite their surface differences, 
include both a moment of darkness and a surfeit of light. The first is based on 
invisibility, on hiding the ultimate bearer of power, God or Emperor, and prohibiting 
the exhibition of his portrait. The order of images 1s founded on an absent image and 
visibility is grounded on blindness. Ultimate authority must be staged in full pomp, 
but the seat of power hides nothing. Claude Lefort has argued that, in modernity, the 
seat of power is empty.” But the iconic tradition indicates that well before the 
coming of modernity the place of power was vacant. Rulers knew this simple and 
terrifying fact and they staged the most elaborate scenery to display this most empty 
of places. Behind the world of visibility and the systems of representation every 
society establishes lies a publicly displayed secret. This secret must be both staged 
and hidden by priest or King because it is the foundation and guarantee of their 
power. As Louis Aragon put it joining the normative and the aesthetic ‘on a fait des 
lois, des morales, des esthétiques, pour nous donner le respect des choses fragiles.’?’ 

The second regime rests on extreme visibility: on a garrulous proliferation and 
dissemination of the image which 1s treated as a sign of presence and as a symbol 
of power. But in another sense, these attitudes supplement one another; there is no 


25 Nicephoros, Discours contre les tconoclastes (edited and translated by M J Mondrain-Baudinet, 
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iconophilia without iconoclasm and there is no image of power or the law without 
the elaborate representation of nothing which underpins the mystique of power and 
hides the semiotic void upon which all systems of representation are based. The 
regulated distribution of royal and divine icons, signs and emblems establishes a 
legitimate and legitimising system of visibility and disperses it in the territory as 
model and symbol of acceptable forms and valid ways of representation. Power 
and form, politics and aesthetics, territory and image come together and become an 
integral combination in which the writ of the Emperor or of God reaches the places 
where their picture is displayed. 


The image of law and the philosophical imagination 


We should not be surprised by now to discover similar patterns in the way in which 
the modern philosophical imagination and art understand the law. The inner 
relationship between the beautiful and the good or the just is a permanent theme in 
Western philosophy and art and unites the different perspectives of Plato and Dante, 
Kant and Hegel. For Plato, the beautiful turns the senses from the world of 
appearances to the contemplation of Ideas, in which the form of the good and the 
beautiful are united. Kant strives to make the beautiful the symbol of the good but, in 
his later writings, accepts that this connection is under continuous threat. While the 
beautiful belongs to the eternal realm of contrasting forms and is indifferent to 
history, the good evolves.”8 In his Anthropology, Kant shows how both good and evil 
can appropriate beautiful forms and put them to use for just and unjust purposes. The 
example he uses is female adornments, which can be used to promote seduction and 
adultery and stable family life. In this, Kant joins the Reformation debates which 
associated idolatry with the folly of women.”? Hegel avoids Kant’s difficulty by 
historising the relationship and bringing the normative and the aesthetic together in 
the ethical life or Sitlichkeit in which the two orders are united and become elements 
of positive law. Whether symbolic or historical, the link between the beautiful and the 
just 1s evident in the various representations and statues of Justitia that adorn the 
courts of law and public buildings of the great European cities. Justice is presented as 
a beautiful Graeco-Roman figure with her scales, sword and — from the 16th century — 
blindfold which, according to art historians, represent respectively the balance and 
harmony of law, its force and its impartiality.>° 

All this is well-known. The link between law, order and harmony or between 
justice and beauty forms a consistent theme in the writings of the humanist lawyers 
both in England and continental Europe.?! The maxim nihil pulchrius ordine 
captures well the classical position.*? But is there a link between the holy icons of 
the Byzantines and the modern imagery of law, in other words, does the iconic 
mediation between divine and human survive the Protestant tradition of sola 
scriptura and the positivisation of law? We noted earlier that Kant’s separation of 


28 Alexis Philonenko, ‘Le juste et le beau chez Kant’ in 40 Archives de Philosophie du Droit, ‘Droit et 
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de Justice (Paris: Léopard d’Or, 1994), D. Curtis and J. Resnik, ‘Images of Justice’ (1987) 96 
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32 Pierre Legendre, Les enfants du texte (Paris: Fayard, 1992) 55. 
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the faculties had momentous consequences for jurisprudence. But Kant was also 
deeply interested in the relationship between the law and the prohibition on 
imagery. “Perhaps there is no more sublime passage in the Jewish law’ writes Kant 
‘than the commandment [against images]. This commandment can alone explain 
the enthusiasm which the Jewish people, in their moral period, felt for their 
religion when comparing themselves with others, or the pride inspired by 
Mohammedanism.’?? Kant gives a second example of the sublime in his discussion 
of the genius: ‘Perhaps nothing more sublime was ever said and no sublimer 
thought was ever expressed than the famous inscription on the temple of Isis 
(mother Nature): “I am all that is and that was and that shall be, and no mortal has 
lifted my veil.” ’*4 This passage appears in the discussion of ‘aesthetic ideas’ in the 
Analytic of the Sublime. They are representations of the imagination which ‘strain 
out beyond the confines of experience ... and no concept can be wholly adequate 
to them’, ‘sensible forms’, the ‘attributes of an object, the concept of which, as an 
idea of reason, cannot be adequately presented.’3° The examples given include 
poetic attempts to present ‘invisible beings, the kingdom of the blessed, hell, 
eternity, creation’ and the way in which ‘Jupiter’s eagle, with the lightning in its 
claws, is an attribute of the mighty king in heaven, and the peacock of its stately 
queen.’>’ Kant associates God and the transcendent with invisibility. His two 
examples of the sublime are laws against the presentation of divinity. 

Kant is making a philosophical and a political point. He is answering the 
criticism that, if the ideas the law and of freedom were deprived of sensual 
representations, they would lose their ‘force or emotion’, would be ‘attended by 
lifeless and cold approbation’® and would be unable to move people. But not so. 
For Kant, the sublime feeling is created as a reaction to the presentation of the non- 
representable. The imagination casts aside the barriers of the sensible world and, in 
this presentation of the non-iconic infinite, it becomes unbounded by the senses. 
‘For where nothing any longer meets the eye of sense, and the unmistakable and 
ineffable idea of morality is left in possession of the field, there would be need 
rather of tempering the ardour of unbounded imagination to prevent it rising to 
enthusiasm, than of seeking to lend these ideas the aid of images and childish 
devices for fear of their being wanting in potency.’39 Kant supplements his position 
with a psychological argument closely linked with Reformation iconoclasm. 
Images can limit the spiritual powers of the imagination and make people passive. 
‘For this reason governments have gladly let religion be fully equipped with these 
accessories, seeking in this way to relieve their subjects of their exertion, but to 
deprive them, at the same time, of the ability, required for expanding their spiritual 
powers beyond the limits arbitrarily laid down for them’ .*° 

We find similar ideas in the writings of Edmund Burke, whose empiricist theory 
of the sublime stands at the opposite side of Kant’s metaphysics.*! Burke develops 
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a political and aesthetic theory which associates the sublime with language and 
verbal expression, while the beautiful with vision and imagery. The sublime is the 
feeling generated before ineffable, distant, terrifying power. People submit to the 
figure of God, King or Father because these patriarchal figures of power are 
awesome.*? They make us submit through an overwhelming force which cannot be 
fully comprehended. But this political aesthetic of sublimity must be protected 
from visualisation. An image or a painting gives a clear idea of its object, leaves 
nothing to the imagination and doubt and can be judged according to conventional 
criteria of aesthetic beauty. ‘A clear idea’, Burke remarks pithily, ‘is therefore 
another name for a little idea’, a sentiment echoed by Schopenhauer. A wax 
model of a human figure in which the ‘imitation of nature reaches its highest 
degree [leaves] nothing over for the imagination to do ... we are wholly satisfied 
with the impression of a work of art only when it leaves something behind, that we, 
with all our reflection on it, cannot bring down to the clarity of a concept.’ The 
sublime is obscure, it overawes but also creates intense pleasure in the attempt to 
comprehend what overwhelms the mind and defies reason. 

Burke uses this analysis to reinterpret the aniconic tradition in a political 
direction. Invisibility, darkness and visual deprivation are the political signs of 
sublimity: ‘despotic governments, which are founded on the passions of man, and 
principally upon the passion of fear, keep their chief as much as may be from the 
public eye. The policy has been the same in many cases of religion. Almost all 
heathen temples are dark.’* In Burke’s hierarchy of the sublime, language comes 
before imagery and unwritten law, convention and custom before written positive 
law. Saxon customs ‘operate[d] better than laws’ and provided the basis for later 
laws and the Constitution which only fashioned or finished what had been created 
by the ancient oral tradition. ‘All your sophisters cannot produce anything better 
adapted to preserve a rational and manly freedom than the course we have pursued, 
who have chosen our nature rather than our speculations, our breasts rather than 
our inventions, for the great conservatories and magazines of our rights and 
privileges’ wrote Burke.* A visible, written Constitution is ‘criminal’.*7 The real 
constitution is an ‘organism, something like a human body, constituted as a 
community of senses with distinct powers and privileges, a mixed being of natural 
and conventional behaviour, a creature of biology and habit, pleasure and pain’*® 
preserved by immemorial custom. 

Kant and Burke agree that both transcendent power and absolute secular 
sovereignty are non-representable and that the proscription on representability is 
the most sublime of all laws. The modern sublime is abstract and negative, its 
proper form is that of legality and its proper content the proscription on 
representation. And not only is the form assumed by God’s dislike of images legal, 
the law itself cannot be properly represented through ‘images and childish 
devices.’ The absence of icons of the God and of law leads to the creation of the 
images of eagles, peacocks and serpents. In a paradoxical fashion, the prohibition 
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on images becomes the transcendental condition of representation and imagery. 
This is the crucial moment at which the idea of invisibility passes from divine to 
secular law and from theology to jurisprudence. The law becomes the absolute or 
transcendent force of modernity, expressed in the theory of the sublime. The 
immanence of the divine in history, exemplified by the economy of the holy icon, 
becomes the immanence of law. As God withdraws from history, sublime law 
succeeds in the key function of bringing the modern subject into existence. 

But this invisible law must be staged, in the same way that the absent presence of 
God was staged before modernity. Hegel relates an important story which comes 
from Jewish legal sources and illustrates the point. The triumvir in Pompey curious 
to know what is the secret behind the closed doors of the tabernacle entered the 
innermost of the Temple. There he looked for a ‘being, an essence offered to his 
meditation, something meaningful to command his respect’; and when he thought 
he was entering into the secret, before the ultimate spectacle, he felt mystified, 
disappointed, deceived. He found what he sought in ‘an empty space’ and 
concluded from this that ‘the genuine secret was entirely extraneous to them, the 
Jews; it was unseen and unfelt’.? The triumvir was disappointed because his 
administrative, positivist, literal understanding expected the law to be incarnated in 
an image, text or tablet. The ‘empty space’ convinced the triumvir that the Jews 
could not understand that while secrets must be hidden from view, they should be 
found in some place, protected and in safe keeping. 

But the failure was on the side of the obsessive Roman iconophile who could not 
understand the necessity of this elaborate staging. The law is sublime precisely 
because its place is empty, and its priests and judges guard this nothing. The law’s 
secret 1s, exactly as the triumvir discovered, that there is no secret. We do not know 
what the law is but this lack of knowledge is constitutive of law’s operation in the 
sense that we must feel duty bound and obligated before any particular duty or any 
concrete law is formulated. As in Kafka’s story Before the Law, the law is always 
somewhere else, in the next room, deferred and unseen, awesome in its power, a sign 
of the transcendent apprehended in its absence. The law is sublime and as such 
unrepresentable. Once this indispensable function of staging sublimity has been 
performed, we enter the world of images. The triumvir and Kafka’s man from the 
country are good examples of the law-and-image driven modern subject. It is through 
images, the splendid curtains and canopies of the tabernacle or the terrifying images 
of law’s guards and judges (‘the mere sight of the third doorkeeper is more than I 
even can Stand’ says the first doorkeeper to the man) that the subject can sense the 
terror of the absent and deferred image of the law. Coming to the law, being subjected 
to the law is about images and imagining, about having the sublime image of the law 
implanted in the soul. Because the law is unrepresentable, we can only know it 
through its representatives and their images, more or less terrifying, their robes, fur or 
silk, their pates and wigs, their noses and gavels. As with the earlier theological 
tradition, the law becomes the paradoxical combination of blindness and insight. 


Images, law and the constitution of self 


The historically persistent link between law, image and desire indicates the 
important anthropological function of the relationship. According to a basic 
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psychoanalytic insight, the subject comes into existence by entering the symbolic 
order of law and language which separates the pre-Oedipal infant from the 
maternal body and inscribes loss, absence and lack in the midst of self. This lack is 
partially addressed through identification with signifiers, words and ideal images. 
The subject speaks and comes to existence by being spoken in language, in other 
words, by being alienated from bodily and sensory experience in the cold world of 
the sign. The word replaces the entity and the subject emerges as a signifier, a 
name, a word for whom all other things must equally become images and words. 

The operation of the image in this process of subjectification has not received 
equal attention. In the famous ‘mirror stage’ the infant experiences a sense of 
jubilation when she first recognises her image and through the reflection she 
identifies with a whole and complete body. But that image is external to the body, 
it is other from the child’s sensual experience of a disjointed and disobedient body. 
The body is made present for the subject by means of an image, the body is posed 
outside of itself in its mirror image or double, it is ex-posed. The sense of bodily 
unity and wholeness, the ego, is born in this placing of self before oneself in 
another entity, the image. The ego does not precede the image but is made in the 
image of the image, it is already outside of itself and the bodily unity is based on an 
image of the body. It is in this sense that Jacques Lacan claimed that the ego and its 
unity is imaginary, in other words visual and illusionary, the result of a bodily 
wholeness and completeness imaged and imagined through this projection of the 
uncoordinated body into an adorable visual other.°° 

For psychoanalysis therefore the basic law which creates humanity as a speaking 
species is that of division and separation: from the maternal body, through the 
Oedipal law of the Father, from one’s one body through the narcissistic 
identification with its image, from the other as subject and object through their 
negation or nihilation in the sign. I must accept division and negativity, [ must 
accept that, as in Rimbaud’s felicitous phrase, Je es un autre. But this necessary 
division and alienation is not without its dangers: an instance of representation 
must be assumed, a place from which image and word originate and upon which 
they are safely anchored. | 

The normative structures of society are charged with the task of establishing and 
manipulating this instance so that the subject’s alienation in the sign becomes part of 
the dialectic of her formation. According to Pierre Legendre, society is a generalised 
mirror in which the work of the institution is to transfer the narcissistic ‘I love 
myself’ into ‘I am another’ and ‘I love another’, and therefore to establish the 
necessary relation of the subject to the (image as) other. This function calls for an 
instance of absolute representation, what Legendre calls a ‘ritual mirror’, which 
stages the principle of representation carrying out two crucial tasks.°! First, it stages 
the negativity which is essential for the subject’s introduction into the relationship 
with otherness. Separation is domesticated and loss and absence accepted through 
their reference back to a foundational image from which all power to legislate and all 
ability to attach signs to objects emanate. The Imago Dei, the icon of the absolute 
and unreachable other and in modernity sublime law reconciles humanity to 
limitation. In doing so, the mirror, an effect of the order of representation, is 
presented as its fount and the symbolic order is given a (false) origin. 
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Secondly, the mirror guarantees the principle of mimesis that underpins 
resemblance, allowing the differentiation and multiplication of specular objects. 
Augustine argued that signs attach to things or beings and become their likeness, if 
a similitudo absoluta exists of which they are limited examples.52 For the Church 
Father, the prerequisite and metaphysical prototype of all resemblance is the Logos 
as likeness of God, Christ as the natural Imago Dei. Incarnate Christ underpins not 
just the limited likeness of the material icon but the whole order of representation. 
Similarly, modern law’s intervention in the field of visuality takes the form of a 
regulation of the relation between object, image and text. The central aesthetic 
question of representation is intensely influenced by legal considerations which 
determine in intellectual property and obscenity, in art and media law what is an 
original and what a copy or how images attach to things. The final stake in the 
legal war of images is historically variable: it involves the normative and aesthetic 
validation, valorisation or idealisation of particular representations or iconic and 
semiotic constructions over against others which are devalued, banned or excluded. 
In this way the modern speculum mundi is constructed. Let us conclude by briefly 
examining a court case which exemplifies these points. 


Law and the normative screen 


In modernity, as sovereignty becomes dispersed and the law acquires a relative 
autonomy from political power, these tasks have been gradually and partially 
transferred to the legal institution and art. The sublime feeling replaces the awe 
created in front of the divine image and, the law, the legal form of absolute 
command, becomes the guarantor of individuality and freedom, in other words of 
the process of subjectification. While laws, rules and regulations proliferate and 
affect every aspect of social relations, the law of law is absent. We are surrounded 
by laws but we do not know where the Law is. The function of dividing and 
bonding signs and things is now carried out by the legal institution. Negativity and 
alterity, likeness and representation and conceptions of the good and the beautiful 
are at stake in the war of images. The legal administration of aesthetics has as its 
primary aim to attach the soul to social institutions and imagistic identifications are 
a foremost strategy to this end. In this sense, the examination of cases in which the 
law has directly addressed the merits of artistic creation is a convenient starting 
point for the exploration of the aesthetics of the common law. 

Whistler v Ruskin, a libel suit brought in 1878 by the London-based American 
painter James McNeil Whistler against the English critic, essayist and polemicist 
John Ruskin is such a case. Ruskin’s libel related to eight Whistler paintings 
exhibited at the Grosvenor Gallery in London in 1877. They included four portraits 
and four ‘nocturnes’. The nocturnes were scenes of London in the moonlight. In 
their dark, moody composition and colour and in their name, which evoked pieces 
of music, these paintings were an attempt by Whistler to move away from the 
pictorial realism he had been taught by Courbet in Paris. The more abstract of the 
pictures Nocturne in Black and Gold, a view of fireworks and a falling rocket over 
Cremorne Gardens, was called by Punch ‘a tract of mud. Above, all fog; below, all 
inky flood; For subject — it had none.’*3 Another, a Nocturne in Blue and Silver, 


52 Discussed ın J.-F. Lyotard, Libidinal Economy (London: Athlone, 1993) 66-76. 
53 Quoted in Linda Merrill, A Pot of Paint. Aesthetics on Trial in Whistler v Ruskin (Washington DC. 
Smuithsoman Press, 1992) 36. Merrill’s reconstruction of the record of the tnal from contemporary 
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showed in the words of Oscar Wilde, who was at the opening of the exhibition, 
fireworks ‘breaking in a pale blue sky, over a large dark blue bridge [Battersea 
Bridge], and a blue and silver river’ .** 

Ruskin’s view of Whistler’s paintings was published in a series of letters 
addressed to ‘the workmen and labourers of Great Britain’. Letter 79, entitled “Life 
Guards of New Life’, said about Whistler: 


For Mr. Whistler’s own sake, no less than for the protection of the purchaser, Sir Coutts 
Lindsay [the owner of the Grosvenor] ought not to have admitted works into the gallery in 
which the ill-educated conceit of the artist so nearly approached the aspect of wilful 
imposture. I have seen, and heard, much of Cockney impudence before now; but never 
expected to hear a coxcomb ask two hundred guineas for flinging a pot of paint in the 
public’s face.>» ! 


We will concentrate on two characteristic passages, one from the cross- 
examination of Whistler, by counsel for Ruskin Holker, the Attorney General of 
England, and another from his address to the jury. Showing Nocturne in Black and 
Gold to Whistler, Attorney-General Holker asked him what it showed. Whistler 
responded that it was a night piece and represented the fireworks at Cremorne. 
‘Not a view at Cremorne?’ continued the Attorney General, alluding to the 
tradition which treats art as graphic, pictorial representation. ‘If it were called “A 
view of Cremorne” it would certainly bring about nothing but disappointment on 
the part of the beholder’ responded Whistler. It was only ‘an artistic arrangement’ 
and for that reason it was called a Nocturne. “You do not think that any member of 
the public would go to Cremorne because he saw your picture?’ pressed Holker, to 
which Whistler rather dejectedly agreed that his picture would not give the public 
‘a good idea of Cremorne’. In this mimetic semiotics, ‘titles function as captions, 
with images illustrating the words’ and Whistler’s paintings by not offering a 
representation of their themes amounted to ‘pictorial perjuries’ which ‘not only 
withheld material facts but also bore false witness’ .°° The central aspect of the case 
concerns the relationship between object and image, in other words, the authorised 
meaning of representation, a task transferred from the theology of the icon to the 
jurisdiction of the law.’ 

Holker opened his final address to the all-male jury by asking them to 
accompany him on an imaginary visit to the Grosvenor Gallery where the 
Whistlers were exhibited. 


We would find ‘nocturnes’, ‘arrangements’ and ‘symphonies’ surrounded by groups of 
artistic ladies — beautiful ladies who endeavor to disguise their attractions in medieval 


sources is a fine forensic achievement. Whistler’s own account of the trial initially published as the 
pamphlet Whistler v Ruskin Art and Art Critics is now reprinted in his The Gentle Act of Making 
Enemies (London: Dover, 1967) 1-89 For a discussion of the case see Douzinas, n 29 above 

54 ibid 36-7. 

55 Fors 79 (July 1877) in Works of Ruskin, 29:158. 

56 Merrill, n 53 above, 145, 236. 

57 This regulation of the order of representation is a permanent theme of twentieth century law. In the 
American case of US v Olivotti (1916), the court, following Holker, introduced a ‘representational 
test’, according to which, art is an ‘imitation of natural objects chiefly the human form, and represents 
such objects ın their true proportion of length, breadth and thickness, or of length and breadth only.’ 
The test was partially overruled in the case of Brancusi’s Bird of Flight (1928) ın which the court 
grudgingly accepted the development of ‘a so-called new school of art whose exponents attempt to 
portray abstract ideas rather than to imitate natural objects’ and designated the abstract sculpture as art 
because ‘it 1s beautiful and symmetrical ın outline, and while some difficulty might be encountered in 
associating it with a bird, it 1s nevertheless pleasing to look at and highly ornamental’ and was 
produced by “a professional artist.’ For a full analysis of contemporary legal regimes of representation 
see C Douzinas Legal Iconology (forthcoming). 
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millinery, but do not succeed in consequence of sheer force of nature — and I daresay we 
would hear those ladies admiring the pictures and commenting upon them. For instance: A 
Lady, gazing on the moonlight scene representing Battersea Bridge, would turn round and 
say to another, “How beautiful! It is a ‘nocturne in blue, and silver’. Do you know what ‘a 
nocturne’ means?” And the other would say, “No, but it is an exquisite idea. How I should 
like to see Mr. Whistler, to know what it means!’’>® 


And the ladies would ‘admire and adore’ and ‘pour incense upon the altar of Mr. 
Whistler’ although they would not understand a thing. Whistler’s response comes 
from his aesthetic manifesto, the ‘10 O’Clock lecture’: 


Know then all beautiful women that we are with you. Pay no heed, we pray you, to this 
outcry of the unbecoming — this last plea for the plain. Your own instinct is near the truth — 
your own wit far surer guide that the untaught ventures of thick heeled Apollos For art and 
joy go together, fearing naught and dreading no exposure.~? 


It is impossible not to contrast those two views of women, beauty and art. The 
indolence and silliness of women, their artistry and beauty are symbols for the “ill- 
educated conceit’, the ‘monstrous extravagance’ of Whistler’s ‘fantastic things’. 
Standing against the folly of beauty and femininity is the ‘reasonable man’. In 
Holker’s imagery, the male members of the jury taken on the tour of the gallery 
after the ladies represent common sense and honesty. Men, unlike women, 
understand what they see — a bridge is a bridge and it is not like a ‘telescope’, a 
‘fire escape’ or a ‘whale’, Holker’s descriptions of the nocturne. Things come with 
their natural images attached to them and with their price tags, so many guineas for 
so many hours of work. Men have a deal with reason and cannot be hoodwinked. 
Indeed, manly common sense is the obvious language of reason and of law. 
Whistler, on the other hand, who ‘does not see things as other people do’ is 
conceited and incomprehensible, extravagant and effeminate, eccentric and slightly 
deranged, an American and therefore an impostor and jester. 

Throughout the iconoclastic wars, the sinful pleasures of pictures are linked to 
women. Images are like women; women use images and adornments to seduce and 
corrupt. And it is women and the uneducated who are the victims of images, 
because they forsake God and his word for the passing attractions of the material 
form. The ‘image is an harlot, and man is no otherwise bent on worshipping it, if he 
may have it and see it, than he is bent to fornication in the company of a 
strumpet’®! writes Parker in his Scholastical Discourse against Symbolising. 
Images seduce women, they are like women and are used by women to corrupt. 
Stillingfleet in his Discourse on Idolatry refutes the argument that the honour given 
to images is addressed to the prototype comparing it to ‘an unchaste wife 
plead[ing] in her excuse to her husband, that the person she was too kind with, was 
extremely like him, and a near friend of his, and that it was out of respect to him 
that she gave him the honour of his bed’.®* The image is a woman, idolatry a 
feminine vice in which body and spirit become confused. 

Holker’s strategy follows the old quarrel between word and image and indicates 
its political and legal significance. His common sense semiotics and misogyny are 
based on the time-honoured ‘natural’ bond between object and image. It is the 
legalisation of the iconoclastic theme, according to which, images ‘mirror’ the 


58 Merrill, n 53 above, 165-6. 

59 Whistler, n 53 above, 153. 

60 Merrill, n 53 above, 168 

61 Quoted in Goodrich, n 10 above, 62. 
62 Quoted in Goodrich, n 10 above, 63 
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world, coupled with the fear of image as feminine, sensual, emotional against 
reason and common sense. Our case is a good example of law’s involvement in the 
politics of visuality. It is an early attempt to interpose a ‘legal screen’ between the 
subject and the social gaze, to filter the objects of vision and to determine the way 
in which we see and are given to the world to be seen. According to Kaja 
Silverman, who has reworked the Sartrean concept of the gaze in a Lacanian 
direction, the screen is the site at which the gaze is defined at a particular society 
and is responsible both for the way people experience the effects of the gaze and 
for the particularity of the visual regime of a particular society and epoch.® It 
introduces ‘social and historical variability not only into the relation of the gaze to 
the subject-as-spectacle, but also into that of the gaze to the subject-as-look’.™ As 
a collection of authoritative images and material practices the screen offers ‘a 
repertoire of representations by means of which our culture figures all of those 
many varieties of “difference”, through which social identity is inscribed’.© The 
religious “chain of icons’ was such an institutional arrangement through which 
certain representations were validated and valorised over against others. But the 
first and foremost target of the normative screen is representation as such, the 
assignment of certain ways of seeing as natural, normal or truthful. Through these 
historically changing imagistic regimes the sensual body and approved icons come 
together and create what can be called the ‘normative’ body of the individual, of 
the future empress, of the faithful imitator Christi, or the follower of cultural icons, 
the Dianas and Mother Theresas of our era. 

The war of images involves therefore three vital anthropological tasks. The first 
is about the internalisation of absolute otherness and the domestication of death. 
The second organises the field of representation, defines what passes as true or 
natural with the obvious normative connotations of that designation, while the last 
is more detailed, flexible and historically changing. It is about positive evaluations 
of certain images which fall within the dominant regime of representation but 
additionally are ascribed a culturally specific normative superiority against other 
and competing ones. The first establishes the human subject; the second is about 
what passes as true in a society, the third about what is to be accepted as good or 
beautiful. Modern law contributes to all three. It is no surprise therefore that the 
modern order of images is always accompanied by laws and regulations, by a 
broad or more detailed code that tells us how to see, what it means to perceive 
(aesthesis) and understand the image, how to link the sign, visual or graphic, with 
its signatum and stop its endless drifting. It is this sense, imago est veritas falsa. As 
a creation of law and power, the image is non-natural, false; but as the necessary 
support of our humanity, it is the only truth we have. In acknowledging the ars 
Juris, the aesthetic dimension of law, we open the institution to the ethics of 
otherness and the justice of the senses or of Justitia, the feminine principle of 
transcendence that challenges the patriarchy of sublime Law. 





63 Kaja Silverman, The Threshold of the Visible World (New York. Routledge, 1996) Chapters 5—6. 
64 ibid 135. 
65 ibid 19 
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Assuring Real Freedom of Movement in EU Direct 
Taxation 


lan Roxan* 


The decisions of the European Court of Justice in applying the Treaty principles of 
freedom of movement to the direct taxation of individuals have been strongly 
criticised as taking an overly simplistic view of the interactions between national tax 
systems. The interactions often make non-discrimination an inappropriate criterion. 
This article proposes a framework, grounded in economic analysis, for 
understanding the implications of the interactions for freedom of movement. First, 
I establish a precise definition of obstacles to freedom of movement of individuals as 
costs of migration, as distinguished from incentives to migration (such as mere 
differences in national tax levels). Incentives can encourage economic distortions in 
migration, but they are not obstacles to migration (or free movement). Secondly, I 
develop the cross-migration test to distinguish costs of migration from incentives. I 
apply the test to show that two commonly used schemes of double tax relief, 
including exemption with progression, create unjustified obstacles to free movement. 


Introduction 


The European Court of Justice has taken an increasingly active role over the years 
in giving direct effect to the provisions of the EC Treaty on the freedom of 
movement of persons in the field of direct taxation (income tax, corporation tax, 
capital gains tax and their equivalents). While the cases in this field follow, at least 
formally, the approach taken by the Court in other fields, they have been strongly 
criticised by tax experts. It 1s argued that the cases do not recognise the reality of 
taxation, of the international tax system or of the double tax conventions that lie at 
the heart of that system.'In more recent cases the Court has tried to show more 
awareness of the features of the tax system, but it is not clear that this awareness 
has resulted in more satisfactory judgements.* On the other hand, it has also been 
argued that the tax experts have failed to appreciate the requirements of the Treaty 
and the adjustments to the national tax systems that it demands.* 

Both of these arguments have a certain degree of merit. The interaction of 
taxation and freedom of movement can only be properly analysed if we start from a 
good understanding of the nature of both taxation and freedom of movement. In 
particular, the freedom of movement principles address a different issue from the 
issue of double taxation that is the focus of the international tax system. 


* Law Department, London School of Economics. I am very grateful for the helpful comments of J 
Freedman, H G. Collins, and two anonymous referees Any errors that remain are my sole responsibility 


1 J. F Avery Jones, ‘Carry on Discriminating’ [1995] British Tax Review 525, D W. Williams, 
‘Asscher. the European Court and the Power to Destroy’ [1997] EC Tax Review 4 

2 J F. Avery Jones, ‘Further Thoughts on Non-discrimination in Europe Following Asscher’ [1997] 
British Tax Review 75. 

3 P.J Wattel, ‘Home Neutrality in an Internal Market’ (1996) 36 European Taxation 159. There is a 
further argument that the real problem is that the Court’s decisions have not been tempered by 
appropriate harmonisation measures from the Council (eg Williams, n 1 above), but this 1s a direct 
consequence of the requirement of unanimity in the Council on tax matters This argument is, 
therefore, not very productive. 
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This article seeks to develop a framework in which the interaction can be 
properly understood, by showing how freedom of movement can be applied to 
direct taxation from first principles. To do so I turn to the analysis of the economics 
of taxation. This analysis is an integral part of the analysis of the economics of the 
public sector, so it is directly applicable to the issues that the freedom of movement 
principles attempt to deal with. 

Since most of the cases before the Court on direct taxation have, until very 
recently, concerned the position of individuals, my analysis focuses on the taxation 
of the labour income of individuals, and on their freedom of movement as workers 
or as self-employed individuals. (For convenience I shall generally just speak of 
‘workers’ in reference to both groups. The direct tax cases apply to both with little 
distinction,* and the distinguishing features of self-employment are not germane to 
the present discussion.) Moreover, the economic position of companies (and even 
of investors generally) is significantly different, so it is preferable to deal with 
them separately. 

The next Part of this article briefly outlines the problems that international 
taxation creates for the application of the Community law principles on freedom of 
movement, and identifies the legal bases available for the characterisation of 
obstacles to free movement. The third Part starts from the opposite end by 
considering from an economic perspective the nature of an obstacle to free 
movement and the ways in which a tax system can hinder free movement of 
individuals. The fourth Part proposes a test for such economic obstacles based on 
concepts of Community law. The fifth Part looks at how this “cross-migration’ test 
applies to the various regimes for double tax relief that countries might use to tax 
individuals exercising their Community rights to free movement. The sixth Part 
considers some of the implications of these results for taxation within the 
Community. 


The problem 
Legal setting 


The EC Treaty provides for the freedom of movement of persons, goods, services 
and capital.’ In this article I am concerned with the freedom of movement of 
persons, either as workers (under article 48, now art 39 EC),® or as self-employed 
persons establishing themselves in another member state (under article 52, now art 
43 EC).’ These freedoms entail the prohibition of the discrimination on the basis of 
nationality for those exercising the freedoms. 

Until the last few years tax measures impugned before the European Court under 
the freedom of movement provisions were usually attacked as creating 
discrimination or covert discrimination on the basis of nationality. In contrast, 
the usual criterion that is used to determine the extent to which a person is within 
the jurisdiction of the tax system is residence. A country will normally only tax 


4 See Asscher v Staatssecretaris van Financien Case C-107/94 [1996] ECR J-3089, [1996] STC 1025 

5 Article 3. 

6 Virtually all the cases on direct taxation were decided by the Court before the advent of the Treaty of 
Amsterdam, and therefore use the old numbering of the EC Treaty. Nevertheless, in the interests of 
currency, I shall generally use the new numbers, after the initial reference. 

7 The two are now largely treated together in the case law of the Court. See the comment of Fennelly 
AG in Graf v Filzmoser Maschinenbau GmbH Case C-190/98, 16 September 1999 (not yet reported), 
para 21, note 20. 
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non-residents on income that has its source within the country. In addition, various 
features of the tax system, such as personal allowances, often do not apply to non- 
residents, or apply on a different basis. The international tax system, based on the 
vast network of bilateral double tax treaties, nearly all of which follow the outline 
of the Model Convention prepared by the OECD,® also uses residence as the 
principal criterion for assigning tax jurisdiction. 

The Court has accepted that residence is in principle an objective criterion, and 
thus a legitimate one. But it has also been quite ready to hold that, since non- 
residents naturally also tend to be non-nationals, the use of the criterion of 
residence can constitute covert discrimination on the basis of nationality.’ The tax 
cases before the Court have thus generally concerned an individual resident in one 
member state who works and earns income in another member state. 


The peculiarities of taxation 


The central element that creates the difficulties in the direct tax cases arises from 
the fact that the freedom of movement provisions are applied by the Court to 
measures, in this case tax measures, of one particular member state. However, an 
individual living in one member state and working, at least in part, in another will 
be subject to the tax jurisdiction of both countries. 

This dual jurisdiction problem is not wholly unfamiliar. Similar issues arise 
when goods are subject to standards both in the country of manufacture and 
import, or where workers seek to have qualifications obtained in one country 
recognised in another country. In most of these cases the detriment caused by 
dual regulation is either that access to the market in the second country is 
prohibited or that compliance with a second set of regulations imposes 
(unnecessary) additional costs. What is unusual about being subject to two tax 
systems is that they operate not merely concurrently, as in these other cases, but 
additively. Being subject to a second tax system means being subject to more of 
exactly the same thing, ie more tax. (Of course, it may well also entail additional 
compliance costs.) 

The amount of the additional burden may be reduced by double tax relief in 
recognition that the other jurisdiction also charges tax, but any residual tax 
imposed by the second jurisdiction is always an addition. In many cases the relief 
will mean that only one of the countries actually charges tax on the income earned 
in the second country, but this may well depend upon the particular circumstances 
of the taxpayer. In other words, the tax rules of both countries still have to be 
applied, even if one of them ends up not charging tax after having considered the 
taxpayer’s position in the other country. Moreover, where only one of the countries 
imposes tax, it is entirely possible that the taxpayer will pay more tax than he or 
she would have paid if tax had only been imposed by the other country. In effect, 
the high level of tax imposed in the first country would conceal the operation of the 
other tax system. 

The total tax burden on the taxpayer will thus typically reflect the interaction of 
the two tax systems, even if only one country is actually charging any tax. In part 


8 The current version 1s published with the Commentary thereon in OECD Committee on Fiscal Affairs, 
I Model Tax Convention on Income and on Capital (Paris. OECD, 1997) (hereinafter “OECD Model 
Convention’). 

9 See eg Finanzamt Kdln-Altstadt v Schumacker Case C-279/93 [1995] ECR I-225, [1995] STC 306, 
324-325 STC, paras 28-31. 
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this is a consequence of the lack of international harmonisation, which allows both 
jurisdictions to tax simultaneously.!° 

The importance of taxation to ensuring freedom of movement, as understood by 
the EC Treaty, derives from the effect of taxation on taxpayers’ behaviour. 
Infringements of the freedom of movement provisions fall into two categories: 
those arising from discrimination on the basis of nationality or an equivalent 
criterion, and those arising from other (non-discriminatory) restrictions. In 
describing the tests for the latter category, the Court has often referred to measures 
‘liable to hinder or to make less attractive’!! or measures that ‘preclude or deter’ !? 
the exercise of the freedoms. Such phrases highlight the fact that the reason for 
prohibiting obstacles to free movement is not simply to prevent detriment to the 
person exercising freedom of movement, but to prevent the obstacles from 
affecting the person’s behaviour. 

In an international situation the taxpayer is concerned with the total amount of 
tax payable, rather than with which country claims the tax.!° Thus the taxpayer’s 
behaviour depends upon the effect of the interaction of the two tax systems. 
Where the total tax makes it less attractive for the taxpayer to exercise the rights 
to free movement, the underlying interactions make it difficult to determine 
which tax system is the source of the problem, even though that is part of the 
Court’s task. 

This problem is seriously compounded by the fact that not all differences 
between tax systems are indications of breaches of the freedom of movement 
principles. The EC Treaty does not provide for the harmonisation of direct 
taxation. The Court has consistently recognised that this lack of harmonisation 
does not of itself prevent the application of the freedom of movement principles in 
the field of direct taxation.!* It is, however, a corollary of this proposition that there 
are differences between member state tax systems that are the result of the lack of 
harmonisation and not the result of a breach of the freedom of movement 
principles. One example is that tax rates can differ between member states without 
any infringement of freedom of movement.!> 

The question is how one can characterise the acceptable differences that result 
from the lack of harmonisation. The obvious answer might seem to be that the 
differences permitted by freedom of movement are those that are not 
discriminatory and do not otherwise create obstacles to free movement. 
Unfortunately, until we have solved the problem of determining when a tax 
system infringes the freedom of movement principles, this leads us in a circle. Thus 
the difficulty in isolating effects that are specifically due to the operation of the tax 
system of one country in particular is compounded by and itself compounds the 


10 The lack of international harmonisation also implies that there is often room for a second jurisdiction 
to charge a certain amount without the total tax charged constitutng double taxation under 
international rules. 

11 Gebhard v Consigho dell’Ordine degli Avvocati e Procuratori di Milano Case C-55/94 [1996] 1 
CMLR 603. 

12 Union Royale Belge des Sociétés Football Association ASBL et al v Bosman et al Case C-415/93 
[1995] ECR I-4921, (also known by its Flemish name, VZW Koninklijke Belgische Voetbalbond et al 
v Bosman et al). 

13 Once again leaving the effect of compliance costs ansing from taxation to one side. 

14 For an early example see the judgement in EC Commission v France (Avoir Fiscal) Case 270/83 
[1987] 1 CMLR 401, 423, para 24. 

15 Gilly et al v Directeur des Services Fiscaux du Bas-Rhin Case C-336/96 [1998] STC 1014, 1041 (para 
47). In that case the Court also recognised that allocations of tax junsdiction specific to particular 
bilateral tax treaties can differ between member states 
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problem of distinguishing between acceptable and unacceptable differences 
between tax systems. 


Approaches to the problem 


The Court’s approach to the direct tax cases developed in the earlier cases, which 
almost exclusively focused on the test of discrimination directly or indirectly on 
the basis of nationality.!© Such discrimination arises ‘through the application of 
different rules to comparable situations or the application of the same rule to 
different situations.’!” This is a test that can easily be applied to a rule applied by 
one member state. By its very terms it is ill adapted to dealing with interactions 
between rules applied by two different member states. 

One approach would have been to consider the question of infringement purely 
in terms of the operation of the tax system of the member state that is before the 
Court. This solution would be effective, in that it would facilitate application of the 
test of discrimination. The problem with this is its lack of reality. The key to the 
test of discrimination is the question of when individuals are in comparable 
situations. The interactions between tax systems mean that this question cannot be 
answered properly by looking at the tax system of this member state in isolation. 

The Court has tried to recognise the problem by giving limited recognition to the 
interaction of tax systems. For discrimination on the basis of residence not to be 
covert discrimination on the basis of nationality, there must be ‘objective 
differences’ between the position of the non-resident taxpayer and a typical 
resident.!8 To identify whether there are any such differences arising from the 
jurisdiction of the other tax system, the Court has generally only looked as far as 
the terms of the double tax convention between the member states involved.!9 This 
provides only a stylised picture of the interactions, since double tax conventions 
are to a large extent phrased in enabling language, leaving considerable flexibility 
to the contracting states concerned. The result is that there is effectively a 
(rebuttable) presumption that residents and non-residents are in comparable 
situations. In an environment of dependence on the test of discrimination, this 
approach had the benefit of preventing the freedom of movement principles from 
being blocked by the lack of political progress on the harmonisation of taxation. 

Even apart from this, the Court’s approach only recognises the interactions 
between the tax systems to determine the question of comparability. This gives 
little scope for recognising them as interactions that can affect how one should 
understand the operation of the domestic tax system in question. The approach will 
often fail to give proper recognition to the fact that the taxpayer’s behaviour results 
from the composite tax imposed by the interaction of the two systems. 

Of course, there are issues in the direct tax cases that are perfectly amenable to 
analysis through the test of discrimination. The objective of this article, however, is 
to propose a different approach under Community law which can provide an 
instrument that is directly capable of analysing the effects of interacting tax 





16 One reason 1s that the concept of non-discriminatory obstacles developed initially ın connection with 
the free movement of goods It is only relatively recently that ıt has become clear that it is equally 
applicable to the free movement of persons. 

17 Schumacker, n 9 above, 325 STC, para 30. 

18 See eg ibid para 37. 

19 Wattel, n 3 above, 160, remarks on this. Examples of this can be seen in Schumacker, n 9 above, 323 
STC, para 16, Wielockx v Inspecteur der Directe Belastingen Case C-80/94 [1995] ECR I-2493, 
[1995] STC 876; and Asscher, n 4 above, 1046 STC, para 47. 
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systems. This instrument takes advantage of the concept of non-discriminatory 
obstacles to enable the freedom of movement principles to operate in the field of 
taxation without any need to over-stretch the definition of comparable situations. 
Moreover, the instrument has the merit of focusing specifically on the question of 
how taxation affects the behaviour of workers seeking employment (or self- 
employment) in other countries. In other words, it focuses directly on the effect of 
taxation on the freedom of movement between member states. 


Direct taxation and non-discriminatory obstacles 


The cases on non-discriminatory obstacles provide an alternative legal approach to 
evaluating the impact of taxation on freedom of movement. The concept of non- 
discriminatory obstacles was developed by the Court in connection with the free 
movement of goods, initially in the Dassonville 2° and Cassis de Dijon?! decisions. 
In Gouda”? and Alpine Investments? the Court established that the freedom to 
provide services under article 49 EC (formerly article 59) prohibits non- 
discriminatory national measures if they restrict the cross-border provision of 
services without sufficient justification. In the last five years in Bosman 
(workers) and in Kraus v Land Baden-Wiirttemberg* and Gebhard” 
(establishment) the Court has held that the articles protecting the freedom of 
movement of workers and the freedom of establishment, now articles 39 and 43, 
also prohibit non-discriminatory obstacles. The Court has recently placed some 
limitations on the scope of the concept of an obstacle in connection with the free 
movement of persons,” but in doing so the Court has arguably reinforced the 
concept within those bounds. 

The prohibition on measures that create non-discriminatory obstacles has never 
been unqualified. Such measures are acceptable within certain limits. As the Court 
put it in Gebhard: 


national measures liable to hinder or make less attractive the exercise of fundamental 
freedoms guaranteed by the Treaty must fulfil four conditions: they must be applied in a 
non-discriminatory manner; they must be justified by imperative requirements in the general 
interest; they must be suitable for securing the attainment of the objective which they 
pursue; and they must not go beyond what is necessary in order to attain it.28 


The possible range of ‘imperative requirements’ referred to in the second 
condition, often referred to as the ‘rule of reason’, has been defined in’the cases 
from Cassis de Dijon onwards. That case referred specifically to ‘the effectiveness 
of fiscal supervision, the protection of public health, the fairness of commercial 
transactions and the defence of the consumer.’”? The application of these 
conditions through the cases has provided a substantial commentary on the types 


20 Procureur du Roi v Dassonville et al Case 8/74 [1974] 2 CMLR 436. 

21 Rewe-Zentral AG v Bundesmonopolverwaltung fiir Branntwein (Cassis de Dijon) Case 120/78 [1979] 
3 CMLR 494. 

22 Stichting Collectieve Antennevoorziening Gouda et al v Commissanaat voor de Media Case C-288/89 
[1991] ECR I-4007. 

23 Alpine Investments BV v Minister van Financten Case C-384/93 [1995] ECR I-1141 

24 n 12 above. 

25 Case C-19/92 [1993] ECR I-1663 

26 Gebhard, n 11 above. 

27 Graf, n 7 above. 

28 n 11 above, 628, para 37. 

29 n 21 above, 509, para 8. 
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of non-discriminatory obstacles that are prohibited. The justification of the need to 
maintain the ‘coherence’ of the tax system, established in Bachmann,*° also 
appears to be part of this range.>! 

Curiously, the cases seem to have little to say on how to identify a measure 
‘liable to hinder or make less attractive the exercise of fundamental freedoms 
guaranteed by the Treaty’ in the first place. The Graf? decision has now provided 
a little guidance, but the role of a definition of obstacle has largely been left to the 
limitations on prohibited obstacles under the rule of reason. It is part of the 
objective of this article, however, to look at ways of defining the economic content 
of freedom of movement. This in turn provides insights into the nature of the 
obstacles to free movement considered by the Treaty. 

In the direct tax cases the question of whether tax provisions could constitute 
non-discriminatory obstacles to freedom of movement has only recently received 
much attention, but the application of the concept to direct taxation has now clearly 
been accepted. Most of the cases that have stepped outside discrimination on the 
basis of nationality have been cases where the taxpayer was a resident and national 
of one member state and claimed that the impugned tax rules of that state restricted 
the taxpayer’s ability to exercise the freedom to work or establish in another 
member state. In such circumstances the question of discrimination against non- 
nationals is not relevant. 

The Daily Mail? case concerned a claim by a UK company that the UK tax 
rules created an obstacle to its ability to establish itself outside the UK. The Court 
effectively treated the prohibition on the member state of origin from hindering 
freedom of movement abroad by its own nationals as a separate right.” It did not 
refer to the jurisprudence on non-discriminatory obstacles. 

In Biehl 35 the Court condemned a Luxembourg rule that denied a refund of 
excess tax deducted on wages to a person resident in Luxembourg for only part of 
the year. Advocate General Darmon noted that the rule might not merely 
disadvantage nationals of other member states leaving Luxembourg after working 
there for part of the year. It could disadvantage even Luxembourg nationals 
moving to or from the country to seek or take up a new job.*© The judgement of the 
Court, however, considered the matter only in terms of covert discrimination.’ 

A more explicit reference, discussed further below, comes from the opinion of 
Ruiz-Jarabo Colomer AG in Gilly.38 The case concerned the treatment of a 
taxpayer in her country of residence. One of the issues in the case was whether the 
double tax relief regime prescribed by the relevant double tax convention between 
the two member states involved was contrary to article 39. He considered the issue 
extensively from the perspective of discrimination on the basis of nationality, and 





30 Bachmann v Belgian State Case C-204/90 [1992] ECR 1-249, [1994] STC 855 

31 P. J G. Kapteyn and P. VerLoren van Themaat (L. Gormley, ed), Introduction to the Law of the 
European Communities (London: Kluwer Law International, 3rd ed, 1998), 723 and 740 

32 n 7 above 

33 R v HM Treasury and IRC, ex p Daily Mail and General Trust plc Case 81/87 [1988] ECR 5483, 
[1988] STC 787 

34 ibid 806 STC, para 16. Even though this case concerns the taxation of a company, I discuss it here 
because it 1s an early recognition of this principle and has often been cited as authority for 1t. 

35 Biehl v Administration des Contributions du Grand-Duché de Luxembourg Case C-175/88 
[1990] ECR 1-1779, [1991] STC 575. 

36 ibid 580-581 STC. 

37 This restricted approach has been strongly criticised by B. Knobbe-Keuk, ‘Niederlassungsfreiheit 
Diskriminierungs- oder Beschranungsverbot?’ [1990] Der Betrieb 2573 

38 n 15 above. 
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then turned to the question of whether it constituted a prohibited non- 
discriminatory obstacle to free movement, referring to the expression of the 
concept in Bosman.°? 

In Terhoeve, the Court based its decision expressly on a finding that there was 
a non-discriminatory obstacle, and did so in place of considering discrimination. 
Although that case concerned social security contributions, the contributions 
system was administered in close conjunction with the income tax system. The 
Court added little detail on how the concept of the non-discriminatory obstacle 
applies to direct taxation. 


Freedom of movement as an economic phenomenon 


Obstacles and costs 


Role of economic mobility 

The direct tax cases that the Court has considered concern the freedom of 
individuals to provide their personal services, and to earn income therefrom, in 
different Member States. Translated into economic terminology, this concerns the 
mobility of individuals as factors of production, providing their labour either as 
workers or as self-employed individuals.*! In particular, these cases concern what 
may be termed the migration of individuals. 

The relationship between taxation and the mobility of factors of production has, 
of course, recently been a topical question in connection with tax harmonisation 
and tax competition. Those issues concern the extent to which the greater mobility 
of factors of production (particularly capital) has an impact on the ability of 
countries to maintain distinct tax regimes, and to maintain chosen levels of 
taxation. 

This article is concerned with the other side of the problem. The freedom of 
movement provisions of the EC Treaty effectively require that Member States 
should not obstruct the mobility within the Union of either factors of production or 
produced goods and services. This article is concerned with the nature of the 
mobility of individuals that the Treaty protects, and the ways in which taxation, in 
particular, may be seen as an obstacle to such mobility. 

An individual will move from one location to another in response to an incentive 
or a combination of incentives. The incentive can be a strictly economic incentive, 
such as higher wage rates offered to employees, or it can be any other type of 
incentive, such as the opportunity to live closer to friends, to live in attractive 
countryside, or to live near better transport links or schools. It follows that mobility 
is the ability to move between two locations in response to such incentives. 





39 The Court also appears to have considered whether there was a non-discriminatory obstacle without 
making it explicit: cf ibid 1042 STC, para 51 

40 Terhoeve v Inspecteur van de Belastingdienst Particulieren/Ondernemingen Buitenland Case C-18/95 
[1999] ECR I-345. 

41 Most self-employed individuals ın fact provide a combination of labour and capital. In this sense the 
freedom of establishment may be said to provide indirect protection for the movement of capital, but 
the apparent overlap also arises because the Treaty and economic terminology adopt different 
taxonomies. Given the approach of the Treaty, and for simplicity, ın this article I shall ignore the 
capital element in self-employment This justifies the assimilation of the self-employed to workers. 
Consideration of the mobility of capital requires an analytical approach that is in many ways similar, 
but the mobility of capital raises some different issues. These differences take it out of the scope of 
this article. 
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From an economic perspective, mobility is important because it makes a better 
allocation of resources possible. This can be explained using a simplified and 
idealised example. If one location has an abundance of, for instance, labour, 
relative to another location, then at the first location there will be a tendency to use 
relatively more labour to produce something than might be strictly necessary. In 
contrast, at the second location, things will have to be produced using as little 
labour as possible. If some labour can be moved from the first location to the 
second, production at both locations can become more efficient, and total 
production over the two locations can rise. By permitting a better allocation of 
resources, mobility makes it possible to increase the total amount of production 
from the same resources.*” 

Employers will have an incentive to change the amount of labour? employed if 
even a very small increase would permit a sufficient increase (in an appropriate 
sense) in the amount of production (and conversely for a decrease). The value of 
the change in production from such a small change in the input of labour is termed 
the marginal product of labour. In the example above, at the first location, where 
the abundance of labour means that it is employed freely, employing more labour 
there would generate only a small increase in production: the marginal product of 
labour is low. In contrast, with the relative shortage of labour at the second location 
the marginal product of labour is high there employing additional labour would 
permit relatively substantial increases in production.“ 

In a market economy, incentives for a better allocation of resources are found in 
price differences. The employer’s incentive will be sufficient where the marginal 
product of additional labour is greater than the marginal cost of that labour: the 
wage that must be paid to employ it. Indeed, where labour markets are competitive 
and efficient, in equilibrium wages will equal the marginal product of labour.* 
Thus, under these conditions, the differences in the marginal products of labour in 
the two locations of the example will be reflected in differences in the wage rates 
(the price of labour) in the two locations. Wages will be higher at the second 
location, where there is a shortage of labour. 

A difference in wage rates, of course, also creates incentives for workers to take 
up (or increase) their employment. In particular, it provides the incentive for 
migration, at the same time as it reflects the underlying difference in marginal 
products that makes migration beneficial. The desirability of migration thus has a 
close relationship to the existence of efficient and competitive markets. 





42 This example assumes, of course, that workers are completely substitutable, that there are no 
differences in either the level or the types of skill of either workers or jobs. 

43 The word ‘amount’ is appropriate since the change does not necessarily involve a change in the 
number of workers For a self-employed person the decision described here can be thought of as being 
made by the entrepreneur personally or by the entrepreneur’s clients, as appropriate. 

44 This assumes that the marginal product of labour 1s decreasing for a given level of other inputs That 
is to say, given the level of the other inputs, the amount of additional production that 1s possible if a 
small additional amount of labour 1s added will be less if a large amount of labour is already ın use. 
This is generally a reasonable assumption, at least within a relevant range of changes ın inputs, if the 
level of at least one other input (eg Jand) is fixed. See eg H R. Varian, Microeconomic Analysis (New 
York’ W.W. Norton, 3rd ed, 1992) 16-17. 

45 This is itself an 1mportant condition for production to be efficient The resulting efficiency can be 
seen in two ways. Given that the marginal product of labour is declining, when wages equal the 
marginal product of labour, the cost of employing any additional labour would exceed the value of the 
extra production that would be generated, so the employer would have no incentive to employ ıt. 
Conversely, for a given amount of labour, the labour could not be allocated more efficiently between 
industries in the sense that any worker moving to a higher wage (and thus higher marginal product) 
industry (but with the worker still having the same ability, ie marginal product) would produce less 
than the cost of the worker’s services. Thus no reallocation of Jabour could increase total production. 
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Operation of migration* 

Assume that individuals in our two locations are free to migrate, and that there are 
no differences between the two locations other than the difference in wage rates. 
Workers will tend to migrate to the second location. The arrival of the new workers 
(who have been accustomed to earning relatively low wages) will tend to depress 
wages in the second location. As more of them are employed, adding yet more 
labour will become less productive: the marginal product of labour will fall. As 
noted above, this effect occurs particularly where the supply of another factor, 
perhaps land or another more specialised type of labour, cannot be correspondingly 
increased (at least in the short run), even by migration. Because of the 
impossibility of migration, we can refer to it as an immobile factor. 

Meanwhile, wages and the marginal product of labour will tend to rise in the first 
location as the amount of labour available falls. With efficient markets and free 
mobility, wages will tend to be equalised between the locations. Wages will 
become equal at the point at which all labour is employed efficiently, as indicated 
by the equal marginal product of labour at the two locations. 

To achieve this only a limited number of individuals need to move. Which 
individuals actually move will depend upon their personal preferences and 
characteristics. If there are differences in the productivity of individuals, then for a 
fully efficient result it is only necessary that the individuals at the first location 
with the highest productivity should be mobile (able to move).*7 

As is usual in economic analysis the incentive to migrate operates at the margin. 
There is an incentive for migration when for the marginal worker there is a 
difference, even a very small difference, in the marginal wage available to the 
worker in each country. The marginal wage is the wage that can be earned on a 
small additional amount of work (eg an additional hour of work). In so far as the 
worker earns the same amount for each hour worked, the marginal wage is simply 
the wage rate. Taxation, in particular, may change this. The marginal worker is the 
(notional) worker for whom the incentive is finely balanced between migrating and 
not migrating. In equilibrium the marginal worker is the (notional) worker who 
would wish to migrate (or to return from migration) in the face of a very slight 
change in the wage rate. 

The concept of the marginal wage and the marginal worker may not seem very 
realistic, particularly in the case of someone moving from one country to another to 
take up a full-time job. Such indivisibilities can raise difficulties when they 
dominate the picture, but here we are considering the behaviour of substantial 
numbers of people at a relatively general level. It is still a sufficient approximation 
to present the analysis in terms of marginal effects, without worrying about 
whether it would be possible, for instance, to identify a particular marginal 
worker.*8 

I have been discussing migration in terms of two ‘locations’. In this article I am 
concerned with locations that are different member states of the European Union. 
The concepts involved were originally developed particularly in the context of 
relations between states or municipalities in the United States.49 


ee ee a U U eee 

46 This section draws generally on the exposition in D. E Wildasin, ‘Factor Mobility and Redistributive 
Policy: Local and International Perspectives’ in P. B Sørensen (ed), Public Finance in a Changing 
World (Basingstoke: Macmullan, 1998). 

47 The individuals in question must still be able to fill the same jobs, so they must have equivalent, 
substitutable skills. 

48 A. K. Dunit, Optimization in Economic Theory (Oxford: Oxford Univ Press, 2nd ed, 1990) 3 

49 Wildasin, n 46 above, 152. 
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Incentives for the migration of individuals 

So far my example has focused on differences in wage rates as an incentive for 
migration. This can easily be extended to encompass other possible incentives. 
Economists view individuals as maximising their utility from all possible sources: 
the consumption of goods and services and (time spent in) non-consumption 
activities (‘leisure’). This is done in accordance with their preferences and subject 
to the budget constraint determined by the amount of income available to the 
individual and the prices of goods and services. Since I am only looking at the 
position of individuals earning labour income, for present purposes income is 
effectively determined by the wage rate and the amount of labour supplied at that 
wage. 

Incentives for migration arise from differences in the nominal wage rate, but 
they can also arise from differences in prices, in the mix of goods and services 
available, or in the non-consumption benefits available. Since I am not concerned 
with the operation of product markets here, these considerations can be treated 
very simply. Rational individuals are not interested in the amount of their income 
itself, but in its value for the purchase of goods and services.°° In other words, the 
true incentive is provided by the real wage rate: the nominal wage rate adjusted for 
changes in the general level of prices. A change in the mix of goods and services or 
the non-consumption benefits available changes the amount of utility that an 
individual can derive from a given nominal wage. Accordingly, such changes can 
also be treated, within limits, as changes in the real wage level faced by an 
individual.°! 

For present purposes I need to consider explicitly only a few types of non-wage 
changes. Given the context of the European Union, I assume that privately 
provided goods and services are fully mobile within the Union, so that the same 
mix of goods and services is available equally well in any country. The range of 
public goods,°* typically provided by governments or under government 
regulation, can, however, vary between countries. Countries may also vary in the 
amenities they offer, such as culture, urban landscape, countryside or 
environmental quality. Such variations may be treated as effectively resulting in 
differences in the economic real wage rate between countries. 

Since individuals may place different weights on the value of public goods and 
amenities, this approach means that the real wage can vary between individuals in 
the same labour force. This helps to explain how wage changes result in different 
levels of incentive for migration for different individuals.” The individual s 


50 Savings can be regarded as simply an allocation for the purchase of goods and services in the future, 
SO ıt is not necessary to distinguish savings for present purposes The temporal aspects of migration 
are interesting, but more complicated. They are beyond the scope of this article. They have, however, 
been important in some of the direct tax cases before the European Court, notably Bachmann, n 30 
above 

51 This is particularly an oversimplification with regard to the value of leisure (the use of tme not spent 
working) since a change in the value of leisure will affect the amount of labour offered at a given 
wage Nevertheless, since my focus here is on changes ın income induced by changes in the taxation 
of wages, these difficulties are not maternal. 

52 A pure public good is a good (or service) where consumption (enjoyment) by one person does not 
reduce the extent to which others can obtain satisfaction from the good, and no one can be excluded 
from enjoying the good. These two characteristics mean that ordinary market mechanisms are unable 
to establish a price for the good or at least one that properly reflects the value of the good to all 
members of the society. Government provision or regulation is often appropriate to attempt to apply 
an appropriate valuation. See eg C YV Brown and P. M. Jackson, Public Sector Economics (Oxford’ 
Basil Blackwell, 4th ed, 1990) 34-37. 

53 For more details on how to treat such variations in analysing migration see D E. Wildasin, ‘Income 
Redistribution in a Common Labour Market’ (1991) 81 American Economic Review 757. 
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response will also affected by skills and other endowments. To determine the effect 
of a particular incentive on migration it is necessary to look at the typical marginal 
individual, that is the typical individual who, faced with the incentive, is indifferent 
between migrating and not migrating. 

We can classify incentives into those that are efficient, in the sense that they 
contribute to the efficient allocation of resources, and those that are distortionary. 
Efficient incentives attract responses that are part of the normal operation of the 
market system. They include differences in the nominal wage rate, in so far as they 
reflect differences in the marginal product of labour. They would also include 
differences in the general levels of prices of goods and services between countries 
(including the effect of foreign exchange rates), arising from the operation of 
market forces, as well as differences in the natural amenities of countries. It 
follows from the discussion above, that for present purposes we can treat all of 
these factors as affecting the economic real wage rate. 

Distortionary incentives affect the real wage similarly. They are distortionary in 
the sense that they cause the prices perceived by the individual to be different from 
the underlying economic values. Thus on the income side, they cause the wage 
actually received by the worker in equilibrium (the net wage) to be different from 
the marginal product of the worker’s labour.°* Such incentives can arise from 
failures of the market mechanism. Examples are imperfect competition, 
externalities,°> and the failure of the market to provide public goods. Distortions 
of this type may be unavoidable. 

Other distortionary incentives are the result of decisions by government. 
Examples are differences in net wages caused by taxes on income or on goods and 
services, subsidised prices, and the value of goods and services provided by 
government (where they are not sold at market prices).°° 


Limits on responsiveness to incentives: degrees of mobility 

As those who have followed the debate over tax competition will be aware, labour 
is typically treated as being essentially an immobile factor of production. While it 
is true that labour does not have the same degree of mobility as capital, the fact that 
there is migration shows that this is a matter of degree. Nevertheless, there clearly 
are obstacles to the fully free movement of the providers of labour. These obstacles 
either prevent or discourage individuals from responding to the incentives for 
migration. 

Obstacles that prevent migration may do so absolutely, or in certain defined 
circumstances. Neither of these is relevant to the interesting cases of taxation as an 
obstacle. 

Obstacles that discourage migration make it less desirable. In other words, they 
reduce the benefit that the individual can obtain by migrating. We can describe this 
reduction in benefit as a cost. This cost will dampen the effect of any incentives for 
migration, whether efficient or distortionary. In particular the cost will make 
migration no longer attractive to those who were on the margin. It follows that 


54 Distortions ın prices on the consumption side can similarly be interpreted as distorting the real net 
wage 

55 There is an externality where one person’s consumption or production affects others, either 
favourably or negatively, as with pollution. See eg Brown and Jackson, n 52 above, 37-039 

56 The provision of public goods by government and government efforts to compensate for externalities 
form a special case. They are intended to alleviate the distortion caused by the inability of the market 
to price public goods properly Governments can, however, only estimate the social value of public 
goods, so some distortion 1s likely to remain. 
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costs are always distortionary. They inhibit the operation of the signals on which 
the efficiency of the price mechanism depends. Such costs (more generally 
transaction costs) are, of course, not unique to migration. 

In many cases there are actual costs that discourage migration, such as moving 
costs, customs duties on personal effects, or costs of personal registration in the 
new country. We can, however, also consider as costs discouraging factors that are 
non-financial or include non-financial elements, such as a foreign language, 
cultural differences, or the need to have qualifications recognised in the new 
country. 

Consider the impact of a different language. This may involve actual costs to 
learn a new language or in a reduction in wages (as a result of the reduced 
productivity from working in a foreign language), but the mere prospect of having 
to cope in a foreign language is also likely to discourage a potential migrant. We 
can also describe the effects of coping in a foreign language as entailing a cost in 
utility terms. It may also be possible (at least notionally) to determine an addition 
to the real wage that would provide sufficient compensation for the utility cost. 
Thus we can analyse all the limitations that hinder rather than prevent mobility, as 
costs of migration.>/ 

The generality of this concept shows that costs of migration encompass the 
concept of obstacles to free movement: measures liable to hinder or deter 
migration or to make it less attractive. Costs of migration therefore represent the 
substantive content of obstacles to free movement.*8 

It also follows from this discussion that, within the framework I have outlined, 
the effect of a cost of migration is to reduce the real wage that the individual can 
effectively obtain. At this reduced ‘net’ real wage the individual’s incentive to 
migrate may still be great enough for the individual to decide to migrate. Given 
variations between individuals, moderate costs are likely to deter some but not all 
from migrating. It is the individuals at this margin between migrating and not 
migrating who are those directly influenced by the precise amount of the cost. 


Taxation, mobility and freedom of movement 


In a closed economy (one that has no significant contact with the rest of the world) 
a tax is, at least taken in isolation, distortionary.°? It drives a wedge between the 
amount paid by the purchaser of whatever is taxed and the amount received by the 
supplier. If there is an income tax on labour income, the net wage paid by the 
employer will exceed the net wage received by the worker. To attract a given 
amount of labour, employers will have to pay a wage that is greater than the 
marginal product of that labour. Conversely, workers will have to accept a net 
wage less than the marginal product of the labour they supply. Assuming that, as 
one would expect in a competitive labour market, both sides respond to these 
changes, there will be a rise in the gross wage paid and a fall in the net wage 


57 Wildasin, n 46 above, 172-177, shows more formally how restrictions on mobility are interpreted as 
costs. 

58 The discussion above did leave out obstacles to free movement that prevent migration (those that 
‘preclude’ free movement), but it 1s possible to regard absolute obstacles as being equivalent to 
obstacles that impose very high costs One approach would be to treat the cost as being measured by 
the potential penalty or liability for breach of the prohibition, but one could also take a more 
subjective view of the cost. 

59 There 1s a class of taxes, called ‘lump sum’ taxes, that are ın principle not distortionary, but it is not 
clear that 1t would be possible to impose a useful true lump sum tax. 
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received. At the higher gross wage employers demand less labour, and at the lower 
net wage workers supply less labour. The result is that the gross wage rises, but by 
less than the full amount of the tax, and the amount of labour employed falls. 

The employers and the workers have shared the direct burden of the tax. 
Presumably the government will use the revenue in some beneficial way, so its 
value is not lost to the economy. The fall in the amount of labour employed 
indicates, however, that the economy has been distorted. There has been a fall in 
the amount produced with the same resources being available. The tax revenues 
collected do not compensate for this, since the tax is only collected on the actual 
(reduced) amount of labour supplied. The efficiency of the economy has thus been 
reduced. This loss is often termed the ‘deadweight loss’ or ‘excess burden’ of the 
tax. 

The concern of this article is with the effects of taxation between countries. The 
focus of the parts of the EC Treaty that I am considering is on restrictions on 
freedom of movement, or mobility. It does not follow that such restrictions are the 
only distortions that taxation creates between countries.°! 

In order to understand the impact that taxation can have on mobility, it is first 
necessary to consider how mobility affects taxation. Consider the very general case 
of a simple tax on labour income earned in the country where the tax is imposed at 
a flat percentage rate on all labour income without any allowances. 

Since the tax reduces the level of the net wage received by workers, it should 
create a migration incentive with effects just like those generated by an actual 
change in the wage rate. If there are two countries that have such income taxes, the 
incentive for migration will be determined by the difference in the relative net 
wages at the margin.® So if pre-tax wages are equal, it is the relative tax rates that 
matter for migration. There will be an incentive for migration to the country where 
the tax rate is lower, and conversely a disincentive for migration to the country 
where the tax rate is higher. _ 

If we consider two economies of similar size (wages are not set at a world- 
market level), the migration resulting from the difference in net wages will tend to 
Cause gross wages in each country to adjust so as to equalise the net wages. The 
final net wage will be at a level such that, in general, only part of the higher tax 
will be borne by the taxed workers in the country imposing that tax. The burden of 
the remainder of the additional tax will be passed on to the workers in the other 
country through the lower gross wages, and on to immobile factors. This limits the 
ability of each country to determine the tax burden it imposes on its own people, 
and in pan to determine the amount of redistribution it effects through 
taxation.®© 


60 This 1s, of course, a highly simplistic view of the effects of the tax. Quite apart from the question of 
the value of the use of the tax revenue by the government, the effects on the labour market may well 
change when we look at the economy as a whole It is often difficult to obtain conclusive general 
results. For a discussion of the some of the results that can be obtained using such a general 
equilibrium approach, see R. W. Boadway and D E. Wildasin, Public Sector Economics (Boston: 
Little, Brown, 2nd ed, 1984) 356-368. 

61 Indeed, the EC Treaty deals elsewhere with other types of economic distortion, notably the distortions 
of competition in trade between member states dealt with by the provisions on competition and state 
aids 

62 That is to say, the incentive 1s strictly speaking determined by considering a marginal change in 
income for the marginal worker. See the section on the Role of economic mobility starting on page 
838 above. With a flat-rate tax on constant wages, ıt makes little difference to say that we must 
consider the position at the margin, but it will become important later 

63 For a discussion of the extent of these limits in a variety of cases, see H. Cremer et al, ‘Mobility and 
Redistribution: A Survey’ (1996) 51 Public Finance 325 
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A general tax on goods and services would have a similar effect, since it would 
reduce the purchasing power of wages in the country. For this to be true requires 
that those purchasing goods and services in the country be the same persons as 
those earning wages in the country. This means that we have to exclude visitors 
and cross-border workers. This is the first indication of the problems raised by 
cross-border workers. 

Thus the imposition of a general tax, whether on income or on goods and 
services, or a change in the rate of such a tax, affects migration in the same way as 
a change in the real wage rate. Far from being a restriction on migration, it may 
actually encourage migration — in one direction or the other. As a result it must be 
seen as an incentive or disincentive, rather than as a cost of migration. For 
simplicity I shall describe this type of influence on migration as an ‘incentive’, 
whether its effect is positive or negative. Thus ‘incentive’ is to be understood as 
including ‘disincentive’ where appropriate. 

Such a tax is, however, a distortionary incentive to migration. A tax on labour 
income causes changes in net wages that do not reflect changes in the marginal 
product of labour. Consequently, the resulting migration will in principle yield a 
less efficient allocation of labour between countries. The total production in both 
countries taken together is reduced. The extent of this inefficiency will, of course, 
be affected by interactions with other distortions in the economy. In particular, the 
negative effect of a tax will be mitigated by the benefit that residents (and potential 
immigrants) perceive to result from the provision of goods, services and subsidies 
by government out of the tax revenue. 

In summary, a tax (or tax increase) will tend (initially) to produce distortionary 
effects on migration, but the effect may well be to encourage migration (albeit 
inefficient migration). When the overall effects of the tax are considered this may 
or may not result in an increase the overall level of distortion in the economy. 

The EC Treaty provisions on freedom of movement are concerned to ensure that 
freedom of movement is unrestricted. They do not themselves require that the 
resulting movement be economically efficient. It follows that this type of 
(potentially) distortionary effect of taxation on migration is not the type of effect at 
which the freedom of movement provisions are aimed. 

There are, however, cases where taxes can restrict mobility. This is where they 
affect potential migrants as costs of migration. 

The taxes that can be classified as incentives clearly include general taxes, such 
as a general labour income tax. Some taxes, however, (including specific or limited 
provisions of general taxes) may be more properly seen to affect potential migrants 
as costs of migration. This would include a tax expressly imposed only on the 
income of migrants (or imposed at a higher rate on the income of migrants), as well 
as a tax imposed on migrants less directly. The latter might include a tax on the 


64 It 1s also necessary either that we ignore saving by workers, or that we assume that the alternative of 
income tax would only be imposed on labour income. Otherwise, the two taxes will affect differently 
the decision to postpone consumption through saving. 

65 From the objectives described in articles 2, 3 and 4 EC (ex arts 2, 3 and 3a), ıt seems that the benefit 
of the abolition of obstacles to freedom of movement ın the context of the EC Treaty ıs the same 
increased efficiency of allocation of resources that is the benefit of migration. The Treaty does not, 
however, make any explicit link. There 1s virtually a presumption that the abolition of obstacles to 
freedom of movement is conducive to achieving the goals set out in article 2. It ıs, however, 
interesting to note that article 98 (ex article 102a), added by the Treaty on European Union, obliging 
member states to act (at least in conducting their economic policies) ‘favouring an efficient allocation 
of resources’, gives recognition under Community law to such considerations. 


© The Modern Law Review Limited 2000 845 


The Modern Law Review [Vol. 63 


personal effects or the moving costs of migrants. Even a general tax on moving 
costs might in part be a cost of migration, if migrants face higher moving costs than 
those moving within the country. 

Nevertheless, this is only one alternative: taxes are as likely to operate as 
migration incentives as they are to operate as costs. It is therefore important to be 
able to identify the way in which a particular tax measure affects migration. ‘The 
nature of an incentive to migration is that it operates symmetrically. Thus a general 
tax rate will be an incentive to migration to the extent that it is lower than the rate 
in a particular other country. It will be a positive incentive to migration from one 
country and a correspondingly negative incentive (a disincentive) to migration 
from the other country. When a tax measure imposes a cost, it will not exhibit this 
property. 

Unlike incentives, costs are not symmetrical, but they may affect migration in 
both directions or only in one direction. For example, migrants moving in either 
direction between countries face moving costs and language adjustment costs. 
These costs arise from the economic nature of migration. It is likely that this 
bilateral aspect is typical of true economic costs. In contrast, taxes and other 
government-imposed barriers often exist in one direction only. For instance, a 
charge for migrants to register in one country may well not apply to migrants 
travelling in the opposite direction. 


Identifying costly taxation — the cross migration test 


Limits of non-discrimination as a test for costly taxation 


The simple case of a full migrant 

The European Court of Justice has often used the test of non-discrimination 
directly or indirectly on the basis of nationality to determine whether particular 
tax measures violate the freedom of movement provisions. This is a simple test 
to apply in the case of a full migrant, someone who actually moves to a new 
country. Indeed, in such a case the tax system will normally treat the migrant as 
a resident, taxed in the same way as other residents of the country, regardless of 
nationality. 

This is also consistent with the analysis above. The migrant chooses to migrate 
because of the incentive created by a difference in the net real wage between the 
two countries. Some of the difference may be accounted for by differences in the 
tax systems. This represents taxation operating as a (distortionary) incentive. For it 
to operate in this way, the tax difference must affect the net real wage of all those 
workers who face that wage in each country in the same way. 

In contrast, if a migrant faces restrictions that prevent the migrant from getting 
the full benefit of relieving tax measures available in the country of destination, the 
migrant will face a lower net real wage in that country than a native of that country. 
This is just like the effect of language adjustment costs faced by the migrant. In 
other words the restrictions would bea cost of migration. We can identify the cost 
of migration imposed by the tax system simply by comparing the net real wage 
obtained by the migrant to that obtained by a native. We can use the test of non- 
national treatment or discrimination to identify costs of migration in this situation 
because the positions of the two are comparable. The migrant and the native would 
face the same net real wage but for the costs of migration. 
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The problem of the partial migrant 

Of course the tax cases have not usually concerned full migrants. Typically they 
concern individuals who are resident in one member state while working, at least 
part of the time, in another member state. I shall call such individuals ‘partial 
migrants’, as opposed to ‘full migrants’. Nearly all the cases on individual taxation 
concern the taxation of such non-resident partial migrants in the country of work. 
Such individuals are simultaneously subject to two tax systems, raising the 
prospect of significant interactions between the systems. 

In applying the test of non-discrimination, the Court accepts that non-residents 
are not in principle in comparable situations to residents, but only accepts that this 
is in fact the case where it is shown that the particular non-resident is in an 
objectively different situation. The Court has characterised objective differences 
in the situation of non-residents solely in terms of the internal structure of the tax 
system, not in terms of the general impact of the tax system on migration (freedom 
of movement). Thus the Court stated in Schumacker that it is normally only the 
state of residence that taxes the individual’s total income and that can therefore 
take the individual’s personal and family circumstances into account.®’ This avoids 
any need to look in too great detail at specific features of the two tax systems 
involved, while still recognising that the individual is subject to taxation in two 
member states. 

This approach does not, however, recognise the real problem in comparing 
residents with non-residents in the case of partial migration. The partial migrant 
lives in one country but works in a second country. Thus the migrant consumes in 
the first country but earns income in the second country.® In other words the real 
wage faced by this individual is that determined by the purchasing power in the 
first country of the nominal wage paid in the second country. Even if the two 
countries impose the same taxes at the same rates, the partial migrant will not face 
the same real wage in working in the second country that a native of the second 
country does.” So, even in the absence of taxation, the incentives for partial 
migration can be expected to be different from the incentives for full migration and 
the incentives faced by natives. 

Non-resident partial migrants are therefore in quite fundamentally different 
positions from migrants. This could be seen as constituting a justification for 
different treatment of residents and non-residents by the tax system. More 
important, it means that we can no longer say that a difference in the net nominal 
wages of partial migrants and natives of the second country (residents) resulting 
from a tax measure necessarily indicates that the measure is imposing a cost of 
(partial) migration. Not only are the underlying gross real wages different, but the 
partial migrant’s net real wage is determined by the interaction of the two tax 
systems. The effect of a tax measure imposed by the second country may be 


66 See eg Schumacker, n 9 above, 325 STC, paras 28-37 

67 See also Asscher, n 4 above, 1045 STC, para 41. 

68 This is, of course, an exaggeration the partial migrant will inevitably purchase some goods and 
services for consumption in the country of work, and may also work ın the first country. These 
variations do not, however, affect the basic distinction. 

69 The net real wages obtained by natives might be identical ın both countries, perhaps due to (costless) 
full mobility. This would not, however, guarantee that the nominal wages would be the same in both 
countries because of possible differences in the provision of public goods and in the level of 
amenities. The option of partial migration could in principle be expected to change the common net 
real wage. In fact, the choice between full and partial migration depends critically on the costs of each 
option (for instance, partial migration through cross-border commuting becomes expensive beyond a 
certain distance from the border), so ıt 1s not particularly interesting to try to model partial migration 
under costless mobility. 
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ameliorated or aggravated by the tax system in the first country, where the migrant 
is resident. 

Nor can we simply compare the effect of the tax system in the country of work 
on the net nominal wages of partial migrants and natives. This comparison may be 
able to identify the extent to which the two tax systems affect the decision on 
partial migration in some way, but it will still not indicate the extent to which an 
effect of either tax system represents either a cost or a true incentive for partial 
migration. 


The cross migration test 


The problem can be looked at from a different perspective. The key feature of an 
incentive is its symmetry. In the case of full migration, and assuming an absence of 
costs, suppose that a native of country A faces an incentive (or disincentive) to 
migrate to country B in the form of a higher (or lower) relative net real wage rate. 
Because this is a true incentive, it follows that a native of country B faces a 
symmetrical disincentive (or incentive) to migrate to country A, this time taking 
the form of the corresponding lower (or higher) relative net real wage rate. Since 
the net real wage rate in each country is determined by the circumstances of 
production and consumption in that country (including external influences on that 
country), this symmetry requires that the net real wage that a full migrant from A 
could obtain in B must be the same as the net real wage available to a native of B, 
and vice versa.” This is effectively a requirement of national treatment of 
migrants. 

For the case of a partial migrant the reasoning is similar, but not as simple. The 
symmetry of incentives requires that the incentive faced by a partial migrant from 
country A to country B in the form of a higher or lower net real wage should be the 
inverse of the lower or higher relative net real wage faced by a partial migrant from 
country B to country A. The real wage available on partial migration from country 
A to country B is not, however, the same as the real wage faced by a native of B. 
Rather it is a composite that reflects the production conditions in B and the 
consumption conditions in A. To identify incentives, and distinguish them from 
costs, it is necessary to compare the partial migrants in each direction. Comparison 
with natives will no longer suffice. The simple test of non-discrimination cannot be 
generally expected to operate properly for partial migrants because they are not in 
comparable economic situations to natives. 

It is not necessary to be able to determine the partial migration net real wage. We 
need only look at the relative net real wages in each direction. This means that we 
can focus on the relevant factors causing the difference in real net wages that is at 
issue. 

From this symmetry of incentives I derive a practical test for whether a tax 
measure is merely part of the incentive structure of partial migration, or imposes a 
cost of partial migration. I shall refer to this as the ‘cross-migration test’ for 
restrictions on freedom of movement. The effect of a non-cost tax measure on a 
partial migrant from A to B will be the inverse of the effect of the measure on a 
partial migrant from B to A. In contrast, a tax measure that is a cost either reduces 


70 This 1s a practical rather than a strict requirement of equality. If on full migration to B a native of A 
received a net real wage five per cent less than that obtained by a native of B at home, then symmetry 
would still be maintained 1f at home a native of A would also receive a real net wage five per cent less 
than would be received by a native of B on full migration to A 
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the net real wage for a partial migrant to B without correspondingly increasing it 
for a partial migrant to A, or reduces the net real wage for both partial migrants.7! 
Clearly a mere difference in general tax rates will not constitute a cost, but the 
possibility of double taxation and the complexities of double tax relief mean that 
the position of partial migrants is often not so simple, as the next Part of this article 
will demonstrate. 

The great value of this test is that it makes it possible to consider directly the 
effect of a particular tax measure on partial migration. We do not need to examine 
the underlying real wage rates. Since the test determines whether the tax measure 
imposes a cost on partial migration, in doing so it determines whether it constitutes 
an obstacle to free movement by means of partial migration. 

A second merit of the test is that it applies an approach that is founded in the past 
jurisprudence of the European Court of Justice on non-discriminatory obstacles. 
Moreover, it advances that jurisprudence by providing an approach to 
understanding what constitutes an obstacle. In the past the Court has found little 
need to analyse what constitutes an obstacle. Its discussion has always focused on 
whether particular obstacles can by justified under the terms of the Treaty. The 
benefit of offering a definition of an obstacle is that it ensures that the Court’s 
attention is clearly focused on obstacles that genuinely impede freedom of 
movement. 

I do not assert that the cross-migration test is identical to the test for 
discrimination. The point is that the fundamental difference in the objective 
situations of partial migrants and natives makes the test of discrimination 
impossible to apply directly in a correct manner in the case of partial migrants. 
This is a problem that is exacerbated by the presence of interactions between the 
two tax systems involved. 

Nevertheless, it is also the case that in many situations the cross-migration test 
will yield the same conclusion as to whether there is an obstacle to freedom of 
movement as that obtained by the inappropriate application of the test of 
discrimination. The differences arise in situations where discrimination fails to 
provide an adequate analysis of the effect of the interaction. 


The cross-migration test in action 


Testing cross migration 


The utility of the cross-migration test must depend upon its ability to analyse how 
the freedom of movement provisions should actually apply to partial migration. To 
demonstrate this I shall consider a number of illustrative situations. A good trial for 
the cross-migration test is provided by the problem of double taxation and the 
various methods that countries use to provide for relief from double taxation. 
There are two basic alternatives for a country: it can tax the income of its 
residents (the pure residence basis) or it can tax income earned in the country, ie 
income where the source of the income is in the country (the pure source basis). As 


71 There can, of course, also be negative costs, that increase the net real wage for one while either not 
changing the net real wage for the other or increasing it as well. Such subsidies would not normally be 
considered to be restrictions on freedom of movement They might still come within the purview of 
the EC Treaty as state aids, but the operation of the state aids rules is outside the scope of the present 
article. In general, ın this article costs can include negative costs, subject to this distinction that it 1s 
only positive costs that are to be impugned 
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between two countries, provided that both adopt the same alternative, there is no 
double taxation. Of course, most countries to a greater or lesser degree adopt both 
alternatives: they tax the world-wide income of their residents and tax the domestic 
source income of non-residents. The overlap this creates is dealt with by a variety 
of systems of double taxation relief. 

I shall begin by assuming that both countries impose tax on labour income at a 
flat rate without any allowances. Country A has a tax rate of a%; country B has a 
tax rate of b%. In order to bring out the effects of the tax systems clearly, I assume 
that the nominal wage rate is the same in both countries. This means that the only 
incentive (if any) for partial migration results from differences in the taxation of 
nominal wages.’ Consider first the simple cases where there is no double tax 
relief. 


Tax systems without double tax relief 


Simple residence and source taxation 

Suppose that both countries use the pure residence basis. A partial migrant from A 
to B will remain a resident of A and, I assume, does not become a resident of B. 
The partial migrant will therefore continue to be taxed at a%. There is no change in 
the tax rate. Similarly, a partial migrant from B to A will continue to be taxed at 
b%. There is symmetry, so the regime passes the cross-migration test. These tax 
systems impose no cost on partial migration. 

The case where both countries use the pure source basis is more interesting. Here 
a partial migrant from A to B will now be taxed at b% instead of a%. The marginal 
effect’? of transferring a portion of income from being sourced in A to being 
sourced in B will be A% = (b — a)% Because of the flat tax rate, this marginal 
rate applies at all levels of income. Conversely, the marginal effect on the net 
income of a partial migrant from B to A will be (a — b)% = —A% The effects are 
therefore symmetrical and once again the tax system imposes no costs, but there is 
a tax incentive for partial migration of + or —A %. Since we do not know whether 
a or b is the greater, we do not know in which direction this incentive operates. 
(We also do not know whether A is greater or less than zero.) This is important 
because it shows that this test can yield results that are independent of the 
particular tax levels in each country. At the very least it will show the extent to 
which the conclusions do depend on the particular tax rates. This has been a source 
of difficulty in some of the cases that the Court has had to deal with.” 

Next suppose that the arrangements are less well co-ordinated, and that A uses a 
pure residence basis while B uses a pure source basis. Neither country provides for 
the relief of double taxation. I shall refer to this as the pure R-S example. In this 
case a resident of A pays tax on total income at a%. Upon partial migration to B, 
the individual must in addition pay tax at b% on income earned in B, a marginal 
change of + b%. A resident of B pays tax on income earned in B at b%. Upon 
partial migration, this individual transfers the source of part of the income to A. As 
a non-resident of A, the individual pays no tax to A, so the marginal change is 


72 This assumption does not mean that the real wages of natives are identical ın the two countnes. It 
follows that ıt does not ındicate whether there is any incentive for full migration or whether there are 
any costs of full migration. 

73 If the source of a small amount of income, say 100, is transferred, the amount of tax on that income in 
A will have been a at the rate of a% The marginal percentage rate of tax can therefore be used to 
measure the marginal effect of the migration. 

74 See the opinion of the Advocate General in Gilly, n 15 above, 1033 STC, para 61. 
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—b%. Even though partial migration results in either double taxation or non- 
taxation, the result is symmetrical. It must be interpreted, not as imposing a cost on 
migration from A to B, but as creating a (strong) incentive for partial migration 
from B to A, balanced by an equally strong disincentive for partial migration from 
A to B. 

These effects are obviously distortionary, and would not be seen as desirable. 
Nevertheless, the problem is not that the tax system is creating an obstacle to free 
movement. It is simply encouraging movement that does not contribute to 
economic efficiency. This problem is not the concern of the freedom of movement 
provisions of the EC Treaty. Indeed there is not even discrimination on the basis of 
nationality, whether direct or indirect. This shows the differences in the interests of 
the international system of double tax conventions and the freedom of movement 
principles. 

The pure source and residence bases are not representative of tax systems in 
actual use. As the R-S example shows, these bases would give rise to problems of 
double taxation or non-taxation unless one were to be adopted world-wide. The 
pure residence basis, however, has the advantage that it creates no incentive (or 
disincentive) for partial migration. The pure source basis may impose no cost on 
partial migration, but it creates incentives for partial migration. Since these 
incentives do not reflect underlying differences in productivity, they are 
distortionary. So, considering the implications of the tax system on migration in 
isolation, the pure residence basis would be preferable to the pure source basis in 
terms of efficiency for its effects on potential partial migrants.75 


The combined residence and source basis of taxation 

The nominal basis of taxation used by many countries is a combined residence and 
source basis under which residents are taxed on their world-wide incomes, while 
non-residents are taxed on their domestic source incomes. This is usually modified 
by some form of double tax relief, but it will be helpful to start by considering the 
effect of the pure combined basis. Suppose both countries A and B use this basis. A 
native of A initially pays A tax at a rate of a%. Upon partial migration to B, the 
individual is still resident in A, and so continues to pay tax to A, but now also has 
B-source income, on which there is also tax due to B at b%. In other words, on this 
migrated income the individual pays total tax of (a + b)%. The marginal change is 
+ b%. A native of B, on the other hand, on partial migration goes from paying b% 





75 This efficiency 1s the equivalent, in the labour market of capital export neutrality as regards partial 
migrants it results ın potential partial migrants’ making efficient decisions about where to supply 
their labour. There ıs also a concept of efficiency that corresponds to the conflicting objective of 
capital import neutrality. Under import neutrality (in this context, perhaps better described as 
immigration neutrality) all potential employees in a country would face the same tax rate, so that 
employers would efficiently allocate jobs among workers from different countries. Employers, 
however, do not simply choose between natives and partial migrants. They may also hire full 
migrants, who will normally face the same tax rates as natives. Immigration neutrality can therefore 
only be properly examined in terms of both types of migration and with consideration of the effects on 
employers. In the limited context of obstacles to partial migration, emigration neutrality 1s 
consequently the more relevant concept. Fuller analysis of the efficiency implications of the residence 
and source bases suggests that the residence basis also has certain more general advantages. see A. A 
Auerbach, “The Theory of Excess Burden and Optimal Taxation’ ın A. A. Auerbach and M. S 
Feldstein (eds), 1 Handbook of Public Economics (Amsterdam. North-Holland, 1985), and J. Mintz 
and H. Tulkens, ‘Optimality Properties of Alternative Systems of Taxation of Foreign Capital 
Income’ (1996) 60 Journal of Public Economics 373. For a review of the views of the relative ments 
of capital export neutrality and capital import neutrality see Organisation for Economic Co-operation 
and Development (OECD), Taxing Profits in a Global Economy. Domestic and International Issues 
(Pans: OECD, 1991) 39-42. 


© The Modern Law Review Limited 2000 85] 


The Modern Law Review [Vol. 63 


to paying (a + b)%, a marginal change of + a%. For the systems to create a pure 
incentive, the native of B would have had to face a marginal change of —b%. So 
here the marginal changes are not symmetrical; indeed, both taxpayers face an 
increased level of tax on partial migration. The tax systems impose costs on partial 
migration. 

This last example shows how tax systems can generate costs, but it does not 
show directly which tax system generates the cost in each case. Consider the case 
where A uses the pure residence basis, while B uses the pure combined basis of the 
last example. The situation is unchanged for the partial migrant from A to B: a 
marginal effect of + b%. On the other hand, the native of B no longer becomes 
liable to pay tax in A upon partial migration to A, but remains liable to pay tax in 
B, and so faces no marginal change. It follows that this structure involves no 
incentive for partial migration from the tax system, but there is a cost of partial 
migration from A to B. The absence of any marginal change on partial migration 
from B to A indicates that this cost of + b% is attributable to the continued use of 
the combined basis by B. This demonstrates how the cross-migration test can not 
only distinguish costs from incentives, but is also often able to identify the source 
of a cost. 

In the converse case, where A uses the pure source system while B uses the 
combined system, the tax systems generate both a cost and an incentive. Here on 
partial migration the native of A ceases to pay tax in A on the income migrated to 
B, since A only taxes A-source income. Instead tax is payable to B on the income 
earned there. The marginal change is (b—a)% = + A %. The native of B who 
becomes a partial migrant to A continues to pay tax to B as a resident of B but must 
also pay tax to A on the A-source income. This individual’s marginal change is 
+a%. Overall there is no symmetry, but the example in fact decomposes into a 
combination of an incentive and a cost. The marginal change on partial migration 
from A to B is the same as that in the pure source case. In that case the symmetrical 
marginal change on partial migration from B to A was (a—b)%® = A %. We can 
interpret the marginal change on partial migration from B to A in the present 
example as: 


+a% = (a — b)% + bh. 


In other words there is the same incentive to partial migration of + or —A % as in 
the pure source case, but there is also a cost of + b% on partial migration from B to 
A. The fact that the cost is in the amount of the B tax rate indicates that the cost 
again derives from the adoption of the combined basis of taxation. 

Thus the use of the combined basis of taxation by a country will impose a cost on 
partial migration, unless the basis is modified, for instance by the addition of 
double taxation relief. This qualification does not, however, mean that the 
combined basis creates an obstacle to freedom of movement merely because it 
imposes double taxation. As the R-S example demonstrated, double taxation does 
not in itself impose a cost on partial migration, provided it is balanced by 
symmetrical non-taxation. 


Discriminatory tax rates 

In all of the preceding examples, where a partial migrant has been subject to tax in 
the country of work, that tax has been imposed at the same rate as that applied to 
native taxpayers. Jt follows directly from the discussion above that if partial 
migrants were charged a higher tax rate, the extra tax would be a cost. If both 
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countries charged a higher rate on the income of non-resident partial migrants, they 
would each be imposing a cost on partial migration. This situation would be 
comparable to the costs imposed by both countries in the example where both use 
the combined basis. This is a case where the results of the cross-migration test are 
clearly consistent with the results of the national-treatment test. 


Double tax relief regimes 


The R—S example showed that the pure residence and source bases would give rise 
to problems in practice unless there was universal agreement on the adoption of 
one of them. Wide adoption of the source basis would also leave problems of non- 
taxation if some countries did not impose tax. In practice countries approximate 
these bases by adopting the combined residence and source basis plus a regime of 
double tax relief. The two basic double tax relief regimes are the credit and 
exemption regimes. Each has a pure version and a version that is more frequently 
found in practice.76 

Under the pure credit regime the country of residence taxes world-wide income 
but gives a credit against domestic tax for the amount of tax paid to other countries 
in respect of income earned in those countries. For the taxpayer the net effect is the 
same as that of the pure residence system: the taxpayer pays tax only at the rate 
imposed in the taxpayer’s country of residence. The difference is that where there 
is partial migration some tax is in fact paid to the source country. For our purposes, 
however, the analysis of the effects of the pure credit regime (often called the ‘full 
credit’) on partial migration is the same as that of the pure residence basis. 

The problem with the pure credit regime is that the country of residence is 
obliged to relieve from foreign tax without limit. If the source country tax rate were 
high, and the residence country tax were low, the credit would amount to more 
than the amount of tax that the residence country would have charged on the 
foreign-source income. Indeed, it would be possible for the total amount of the 
credit to exceed the total amount of residence tax due, so that the country of 
residence would be obliged to make a payment to the taxpayer. 

Even where the credit merely exceeded the amount of residence-country tax on 
the foreign-source income, the residence country would be left subsidising the 
source country. Moreover, the pure credit regime would give countries that are net 
importers of partial migrants (or in the more commonly discussed situation, of 
capital) an incentive to impose high rates of tax on non-residents, since the tax 
would not be paid (directly) by the migrant.” To limit this problem, countries that 
want to approximate the pure residence basis use an impure version of the credit 
regime known as the ‘ordinary credit’. Under this regime the amount of credit 
given for foreign tax on foreign-source income is the lesser of the foreign tax and 
the domestic tax that would otherwise have been charged on that income. Often 
this is calculated separately for each source country.’® The result is that the 
taxpayer pays tax at the greater of the domestic and the foreign tax rates. When the 
country has a progressive tax rate structure, the amount of domestic tax that would 


76 OECD Model Convention, n 8 above, Commentary on Article 23, paras 12-16. 

TI OECD, n 75 above, 178. The limits to this problem noted there are more applicable to the taxation of 
companies 

78 For simplicity I effectively assume in the discussion that follows that the limit 1s calculated per 
country Other versions of the regime require that the limit be calculated separately for each source of 
income or for each type of income See H Ault et al, Comparative Income Taxation: A Structural 
Analysis (The Hague. Kluwer Law International, 1997) 388-391. 
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otherwise have been charged on the migrated income can be determined by looking 
either at the average tax rate charged or at the marginal tax rate. I discuss the 
significance of these two versions further in the section starting on page 860, once I 
have introduced progressive rates. 

Under the exemption regime the country of residence taxes world-wide income 
but exempts foreign-source income from tax. Clearly this is very similar to the pure 
source basis. The difference is that the use of an exemption mechanism means that 
the exemption can be denied in appropriate circumstances. In particular it can be 
conditional on the foreign income being subject to a comparable tax (and level of 
tax) in the country of source. This limits the risk of non-taxation.”? Such 
restrictions on the exemption are not directly relevant to the present discussion in 
the context of the European Union. 

The impure version of the exemption regime is known as ‘exemption with 
progression’. As its name indicates, it modifies the exemption in the presence of a 
progressive rate structure. I shall defer further consideration of this version of the 
regime until I introduce progressive tax rates in the section starting on page 857. 


The effect of double tax relief 


Analysing the impure regimes 

It is not necessary to use algebra to apply the cross-migration test. I have, however, 
taken an algebraic approach in the following sections because it is helpful in 
unravelling the subtleties of the impure versions of the double tax relief regimes. It 
makes it possible to show the effects of each regime with greater precision. The 
results are discussed fully in the next Part, beginning on page 868. 


The ordinary credit regime 
Under the ordinary credit regime a partial migrant from A to B effectively pays tax 
on the income earned in country B at either the tax rate in A or the rate in B, 
whichever is higher. In the first case, the migrant continues to pay tax at a%, as in 
the pure residence example. In the second case, the marginal change for the 
migrant is the same as in the pure source case, a change of A% = (b — a)%. 

In order to apply the cross migration test we need to compare the effects of 
partial migration in each direction. There are three possible cases, summarised in 
the table below. 


Marginal Change on Partial Migration | a% < b% | a% =b% | a% > b% 





Comparing the results in each column shows whether there is a cost imposed on 
partial migration. Where the tax rates are not equal, there is a cost. Where a% is 
less than b% there is a cost of +A on migration to B. (In that case A is greater than 
zero.) Similarly, the case where a% is greater than b% can be interpreted as 
resulting in a cost of —A (now greater than zero) on partial migration to A. There 





79 The exemption 1s also often only available if there 1s a double tax treaty between the two countnes. It 
may also be available only for certain types of income: rbid 381. 
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is no underlying incentive for partial migration in either direction. This was also 
true of the pure residence basis. This interpretation is thus consistent with the view 
that the ordinary credit regime is intended to operate as a modified version of the 
pure residence basis. 

There is, however, an alternative possible interpretation of the table. This is that 
when the rates are not equal the regime imposes an incentive for partial migration 
of + or —A together with a cost. Thus where a% is less than b% there would be a 
disincentive for migration to B of + A.®° On migration to A there would be a 
balancing incentive of —A, but the incentive would be offset by a cost of +A. 
Similarly, where a% is greater than b% there would be a cost of —A on migration 
to B. k 

When the rates are equal, A is equal to zero, so it is not possible to tell whether 
structurally there is no incentive or a zero incentive. An underlying incentive of + 
or —A also arose under the pure source basis. Since the objective of the ordinary 
credit is to create a modified version of the pure residence basis, the first 
interpretation is more attractive. 

Accepting the first interpretation means that, if the ordinary credit regime were 
in widespread use in a world of flat tax rates, it would impose a cost on partial 
migration to the country with the higher tax rate. Because the cost is composed of 
the tax rates of both countries, it is not immediately obvious which country is 
imposing the cost. On partial migration from A to B when a% < b%, is the cost 
imposed by A in not giving a full credit, or is it imposed by B in charging a 
relatively high rate of tax on local source income? The widespread use of the 
ordinary credit system means that both countries have implicitly agreed that the 
ideal would be to use the pure residence base, so both interpretations have merit. 

Further insight can be obtained by looking at what happens when country A uses 
the ordinary credit regime (a modified residence basis) but country B uses the 
exemption regime (essentially the pure source basis). A partial migrant from A to 
B would still pay tax on the income earned in B at the higher of the two tax rates, 
a% and b%. A partial migrant from B to A would change from paying tax at b% to 
paying tax at a%: a marginal change of —A. The table of possible results now 
looks like this: 


Marginal Change on Partial Migration | a% < b% | a% =b% | a% > b% 


A to B 


Bto A —A 





In this example when a% is less than b% instead of a cost there is an incentive for 
partial migration of + or —A.®! On the other hand, when a% is greater than b% 
there is apparently still a cost. Once again there are two ways to look at this. 
The obvious one is to say that there is a cost of —A imposed on migration from 
B to A. I start with the less obvious view that there is an underlying incentive of + 
or —A. Under this view where a% is greater than b% on partial migration to B 
there is an incentive of +A offset by a cost of —A. Once again, the problem with 
this view is that the underlying incentive implies that the system is a modification 
of the pure source basis rather than a modification of the pure residence basis. In 


80 It is a disincentive because +A is a positive net rate of tax in this case. 
81 Since +A is a positive rate of tax, in this case, the incentive 1s for partial migration from B to A. 
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this example the source basis seems more relevant because B’s exemption regime 
is intended to equate to a source basis. 

Let us look more closely at how the cost would arise under this view. On partial 
migration to B the source basis would imply that the tax rate on the income shifted 
by the migrant would change from a% to b%. The cost would then arise because 
A’s ordinary credit regime shifted the rate back to a%, resulting in no change in the 
tax rate. But the ordinary credit regime is intended to operate as a modification of 
the residence basis, so that is the expected result for A. It is inconsistent with this 
intent to say that when A’s regime shifts taxation back to A’s intended basis it 
imposes a cost. 

Compare this result to the effect of the view that there is a cost of —A imposed 
on migration from B to A where a% is greater than b%. Because A taxes both the 
incomes of its residents and the local incomes of non-residents, the partial migrant 
experiences a change of the tax rate from b% to a%. This increases the amount of 
tax charged. But it is also inconsistent with the intention that A’s system should 
operate on a modified residence basis. The residence basis would require that the 
tax rate remain at b%. The cost therefore arises because A charges a (relatively) 
high rate of tax on A-source incomes of non-residents. Of course, A taxes these 
incomes when it uses the ordinary credit regime in order to ensure that, if the non- 
resident comes from a country like B that uses the source basis or the exemption 
regime, the problem of non-taxation that we saw in the R—S example does not 
arise.82 This is entirely consistent with the allocations made by the double tax 
convention system. That system simply does not examine whether a cost is 
imposed on partial migration. It is only concerned with avoiding a duplicated (or 
undermined) tax burden. 

The importance of this example is that it indicates that, in the example where 
both countries use the ordinary credit regime, the costs are also imposed by the 
country of work in levying a relatively high rate of tax on local source income, 
rather than by the country of residence in not giving a full credit for this tax. This 
may seem counter-intuitive, since the ‘impurity’ introduced by the ordinary credit 
regime is that it does not give a full credit. In fact, it derives from the implicit 
residence basis of the ordinary credit regime. 

Under the residence basis, the country of source should not be imposing a (net) 
tax burden. Under the principle of the credit regime, this effect should be 
maintained from the perspective of the taxpayer. From the perspective of the taxing 
authority, however, any credit system involves a shift of revenues to the source 
country. This shift is an uncoordinated one, since the two tax systems are not 
harmonised by the international double tax system. The limit on the credit is a 
logical limit on this shift. The cost that is imposed on partial migration arises from 
features of this tax regime that derive from its uncoordinated method of operation 
at the international level. It arises where the lack of co-ordination allows a source 
country that uses the ordinary credit regime to charge tax at too high a rate. 

The concept of the rate of tax in the source country being ‘too high’ is therefore 
internal to the ordinary credit regime. It is not an attempt to impose the regime’s 
implied residence basis on countries that use an exemption regime. 


82 If B uses the exemption regime and the exemption is conditional on the income being subject to tax in 
A, then there would not be a problem of non-taxation 1f A imposed no tax, but ıt is difficult to obtain 
information about how a non-resident 1s taxed at home. Indeed, even the identity of the non-resident 
may not be known ın respect of some types of income. Moreover, there are distributional and revenue 
issues. The credit regime means that A effectively forgoes tax on taxed foreign incomes of its 
residents, so it 1s understandable that A should want to tax the local incomes of non-residents. 
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Progressive tax rates 


The structure of a progressive rate tax 

The typical income tax with progressive rates taxes each band of income at a fixed 
Statutory percentage rate, without disturbing the rates applied to lower bands of 
income. The rates normally rise with each higher band of income.®3 The result 1s 
that if we look only at the income within a band the structure is like that of the 
simple flat-rate tax. The marginal tax rate is equal to the statutory rate for the band. 
However, because the lower bands of income were taxed at lower rates, the 
average rate of tax (the proportion of total income going in tax) is less than the 
marginal rate. 

The European Court has generally focussed on two factors as particularly 
distinguishing resident individuals from non-resident individuals in taxation: the 
application of the progressive rate schedule and the application of provisions, 
such as allowances, that recognise family circumstances (dependants, spousal 
income, etc.).*4 I shall follow the convention used in the public finance literature 
of treating a personal allowance or an allowance for a spouse or other 
dependants as a band in which income is subject to no tax.85 The lowest band of 
income will therefore normally have been taxed at a rate of zero under the basic 
domestic rate schedule. This means that the rate schedule can strictly speaking 
vary between individuals. This helps to explain the distinctiveness of the 
marginal (potential) migrant. 

Other features recognising family circumstances, such as the joint taxation of 
spouses,®° can also be treated as variations in the rate schedule applied to an 
individual. The following discussion on progressive rate structures, although 
framed in terms of a system of allowances, is thus in general equally applicable to 
other types of provision recognising family circumstances. Of course, it follows 
from the analysis in this article that the view that the Court has taken of what 
distinguishes residents and non-residents in the case of partial migration is an 
exceedingly narrow one.87 


Progressive rates and partial migration with pure tax systems 

A partial migrant transfers only part of his or her income to the country of work. It 
is therefore appropriate to consider the incentives for partial migration in terms of 
the marginal rate of tax on a transfer of (an additional amount of) income to the 
country of work. So long as the income transferred is entirely within the top band 
of income for the individual,®° this case is identical to the flat-rate case, at least on 


83 There are tax systems that make exceptions to this rule, but usually used only for quite limited types 
and ranges of income. I therefore assume that the statutory rates mse with income 

84 See eg Asscher, n 4 above, 1045-1046 STC, paras 41, 48 

85 See eg Brown and Jackson, n 52 above, 418. 

86 The joint taxation of spouses 1s, of course, in reality rather more complicated, since it affects the 
amount of income that 1s taxed under a single rate schedule. In the case of partial migration, however, 
if only one spouse 1s a (potential) migrant, we can treat the income of the other spouse as given and 
focus on how the tax regime affects the taxation of the income of the migrant spouse. Since I am 
concemed with the identification of costs of migration, rather than a more general analysis of the 
behavioural effect, this simplification 1s appropmate. 

87 The conclusions of the Court in Gschwind v Finanzamt Aachen-AuBenstadt Case C-391/97, 14 
September 1999 (not yet reported), seem to have laid even more emphasis on the distinction 
between differences ın taxation resulting from mere differences in rates and those resultng from 
provisions recognising family circumstances. A full discussion of that point 1s beyond the scope of 
this article. 

88 This need not be the top statutory band. If there are higher bands, however, they do not affect this 
taxpayer so we can safely ignore them 
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the side of the country of residence.®? Indeed, so long as we are just looking at 
changes in the source of income within one statutory band, we can lump all the 
lower bands together, and greatly simplify the discussion. 

Suppose that the individual earns total gross income of y, and that y is within the 
income band that starts at an income of b (so b < y). The country of residence taxes 
income greater than b at a rate of m.°° Income less than b will have been taxed at 
one or more rates of tax lower than m. All that concerns us, however, is that the 
amount of tax on an income of b would be some proportion of b, say qb. It follows 
that q < m, and that q is the average rate of tax on an income of b. Since we are 
only concerned with amounts of income greater than b, we do not need to know the 
actual statutory rates applied to lower incomes. Thus the total amount of tax on an 
income of y, 7(y), can be expressed as: 


T(y) = m(y — b) + qb. 


Now consider what happens if an individual subject to this tax regime in country 
A decides on partial migration to country B. After partial migration the individual 
continues to earn y; in A but now earns yz in B, where yı + y2 = y?! By assuming 
that y; > b, y2 comes entirely out of the income that had been taxed in A at m. 

If both countries use the pure residence basis, it is clear that the underlying 
progressive rate structure does not affect the result that we had with a single flat 
rate. From the point of view of the taxpayer there is similarly no change if A 
applies the pure credit regime. 

Under the other tax systems considered above the story is not so simple. Suppose 
that both countries use the combined basis of taxation, so that B will tax the 
individual’s migrated income y2. Assume that B also has a structure of progressive 
tax rates, and further assume for the moment that B applies the same rates to the 
same bands as A does. The tax system in B is only aware of the migrant’s local- 
source income yz. Under the progressive rate structure, it will thus charge tax on 
this income in an amount that will be less than the tax of myz that A applied.’? Call 
the tax due in B ny2.% This is also the amount of tax that B would charge on an 
income of yz earned by a resident. 

If both countries use this rate structure and apply the pure source regime or the 
pure exemption regime, then for an individual with income within the assumed 
range the effect of partial migration will be a fall in the tax rate from’ m to n. In 
other words, this system would generate a subsidy to partial migration. Of course, 
countries are aware of this problem, and typically apply a different rate structure to 


89 This simplification is not necessary to any of the results that follow. Without this simplification the 
rate on the migrated income is a weighted average of the statutory rates on that income This rate 
varies with every change ın the amount of the migrated income, but given progressivity it ıs still 
greater than the average rate on the total income. Stnctly speaking it ıs not a marginal rate since it 
applies to more than a minimal amount of income. It fills the role of a marginal rate here since I am 
treating the amount of the migrated income as being fixed. That ıs sufficient to justify its use here. 

90 From here on I shall drop the percent symbols: for a tax rate of 25 per cent m would therefore now 
represent 0 25, rather than 25. 

91 I continue to assume that the only incentive for partial migration comes from the tax system, so the 
gross income available to the individual is unchanged by partial migration. 

92 If y2 > b (which would be possible even under the assumption of y; > b if the band beginning at b is 
sufficiently wide, as the highest (open-ended) rate band will always be) then the tax on ya would be 
m(y2—b) + qb Otherwise all of y2 would be taxed at rates lower than m, in which case the tax would 
also be less than qy2 

93 In this case n 1s the average rate of tax. The tax may have been charged at a number of statutory rates. 
The highest of these will be the marginal statutory rate of tax on this income. 
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non-residents. At the very least non-residents will often be denied personal 
allowances, represented here by a zero-rate band of income. 

In principle B would be able to eliminate the subsidy by taxing the migrant at a 
special flat rate of m. More generally, B could charge tax on the migrant at a rate 
not exceeding m without creating a cost of migration. This would involve applying 
a different rule to non-residents compared with that applied to residents, but the 
European Court has recognised that non-residents differ from residents at least in 
that they are subject to progressive tax rates in their country of residence. This 
would, therefore, be a clear case of applying different rules to persons in different 
circumstances, so it would also not constitute discrimination. The difficulty for B is 
that, even if the countries have the same tax rates, the level of m that applies to this 
migrant depends on the migrant’s total income, y. This is something that B does 
not normally know. 

If the two countries do not have the same rate structure the situation appears to 
be much more complicated. Fortunately, the cross-migration approach makes it 
possible to separate out the problem of differences in the level of rates in each 
country from the choice of which rate to apply within the country. 

Suppose that A taxes the migrant at a marginal rate of mą (based on a total 
income of y) and that this rate applies to all of y2, while B charges mg in this range 
of total income.™ On the migrated income of yz standing alone B would normally 
charge tax at an average rate of ng. The rate of tax on the migrated income changes 
from ma to ng. We can break the difference, ng — ma into two parts: 


ng — ma = ng — mg + mg — ma. 


The second part of the right-hand side, mg ma is the effect of changing rate 
structures, the A that also arose under simple flat-rate taxation. The first part is the 
amount of subsidy due to taxing y2 in isolation, but expressed purely in terms of the 
rates used by B. Call this difference —6g.?> The total change is thus A — ôg, which 
is less than A. Migration in the other direction results in a change ın the rate of 
taxation of —A — ôa. Since both ôg and 6, are positive, the overall effect is an 
incentive of + or —A plus subsidies for partial migration in either direction. B 
does not need to look at the rates charged in other countries. It can charge any rate 
up to mg without imposing a cost on the taxpayer. However, B still has the problem 
that it must know the amount of the migrant’s total income before it can know what 
mp is.96 

These results are illustrated by the following example. A migrant native to A has 
an income y of 50,000 and migrates 10,000 of it (y2) to B. The migrant’s marginal 
rate at home, m4, is 40 per cent. On an income of 50,000 B would charge a resident 
of B tax with a marginal rate of 45 per cent. This is mg. On the other hand a 
resident of B with a total income of only 10,000 would pay tax in the amount of 10 
per cent of their income, taking into account personal allowances. That is np. It is 


94 It is not strictly necessary that these two rates apply over the same bands, since we can treat the 
portion of each country’s band that is common to both countries as a separate band. For instance, A 
taxes income between 30,000 and 70,000 at m,, while B taxes income between 50,000 and 80,000 at 
my, we can regard the common band between 50,000 and 70,000 as a separate band. 

95 Set ôg = Mp—p SO that 63 > 0. 

96 The Court’s traditional answer to such problems has been that a member state ın B’s position can rely 
on the Mutual Assistance Directive (Council directive of 19 December 1977 concerning mutual 
assistance ın the field of direct taxation, 77/799/EEC, OJ L 336, 27/12/1977, p 15) The Court 
recently recognised some of the practical limitations of this solution in Futura Participations SA et al 
v Adminstration des Contributions Case C-250/95 [1997] ECR I-2471, [1997] STC 1301. 
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also the rate at which B taxes the migrated income of the migrant. The rate of tax 
on the migrated income changes from 45 per cent to 10 per cent, a fall of 30 per 
cent (ng—m,), but we can decompose this into the increase in the general tax level 
of five per cent (mg—m, = A ) offset by the subsidy arising because B taxes the 
migrated income in isolation at only 10 percent, a fall of 35 per cent (mg—npg = 6p). 

Many countries do not apply exactly the same rate structure to the income of 
non-residents as they apply to the income of residents.?’ At the least personal 
allowances and other family adjustments (such as the joint taxation of spouses) 
may be denied to non-residents. The simplest effect of this is the denial of the zero- 
rate band resulting from the exclusion of personal and family allowances. This 
increases the average rate of tax on small amounts of income quite sharply. I shall 
refer to the rate resulting from the application of this unadjusted schedule to yz as 
up. I shall discuss the implications of this alternative further in the section on The 
average-rate ordinary credit starting on page 866. 


Progressive rates and the ordinary credit 

As noted above, there are two methods of calculating the limit on the amount of the 
ordinary credit. Under the standard method, the amount of the credit cannot exceed 
the proportion of the domestic tax attributable to the foreign income using the ratio 
of the amount of foreign income to the total amount of income. The rate of foreign 
tax that will be relieved is thus limited to the average tax rate on the total amount 
of income, including the foreign income.*? This method is related to that used 
under the exemption with progression regime, so I shall defer further consideration 
of this method until I have looked at exemption with progression. 

The United Kingdom uses a more generous method for calculating the limit on 
the ordinary credit. Under this method the amount of domestic tax attributable to 
the foreign income is the difference between the domestic tax that would have been 
charged on the total income and the domestic tax that would have been charged on 
the domestic income alone.?? This effectively treats the foreign income as the top 
slice of the total income, and means that the tax attributable to the foreign income 
is calculated using the statutory rates applicable to the top slice of income. 

I have been assuming that the migrated income is less than the amount of income 
falling in the top statutory tax bracket. Under this assumption, the attributable tax 
is calculated at the taxpayer’s marginal statutory rate. Thus with the UK version of 
the ordinary credit regime, the taxpayer pays tax at the higher of the foreign rate of 
tax and the domestic marginal tax rate. 

It is relatively easy to see the effects on partial migration from A to B where A 
uses the marginal-rate version of the ordinary credit regime. For the case of flat- 
rate taxation my conclusion was that a cost would arise on partial migration if B 
imposed a higher tax rate than A. Now suppose that B taxes the migrated income yz 
at an average rate of ng’, where it is possible that ng’ is greater than the average rate 
that would be charged under the tax rates charged on the income of residents (so it 
might be ug). Under the ordinary credit the migrant will continue to pay tax at ma 
so long as ng’ is less than m4. Assume that ng’ is either equal to ng, the average rate 
under the normal rate schedule, or is in any event set in such a way that it is less 
than mg. Then, given the distribution of relative tax rates on residents among 


97 This appropniateness of this under Community law has recently been considered in Gschwind, n 87 
above. 

98 OECD Model Convention, n 8 above, Commentary on Article 23, paras 18, 19, 23-27. 

99 Income and Corporation Taxes Act 1988, s 796. 
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countries, it will be at least as likely that the net tax on yz will be less than m4, as in 
the flat-rate case. Even if mg is greater than ma, there is still a good chance that np,’ 
will be less than m4. 

Thus progressive rates tend to reduce the likelihood that the use of the marginal- 
rate ordinary credit regime will generate costs of partial migration. A native of A 
may consider partial migration to a number of other countries. Some will have 
generally higher tax rates than A and some will have generally lower rates. Given 
this variation, the fact that the other countries apply progressive rates will tend to 
mean that the marginal-rate ordinary credit regime will give rise to a cost on partial 
migration to a smaller number of these countries than would be the case under flat- 
rate taxation. 


Exemption with progression 

The exemption with progression regime for the relief of double taxation is very 
important in the context of the EU jurisprudence, because it is the regime that has 
most often been applied by the country of residence in the cases decided by the 
European Court on the direct taxation of individuals. The concept is simple, but in 
Operation it has some surprising features. 

The country of residence exempts the income earned in the country of source 
(here, the country of work), but reserves the right to take the amount of that income 
into account in applying its progressive tax rates. First the tax that would be due on 
the total income is calculated. The taxpayer is charged a proportion of this initial 
amount equal to the fraction that the domestic income is of the total income. The 
amount of tax due is reduced by the ratio of the amount of foreign income to the 
total amount of income.!°° Note that this reduction is the same as the maximum 
credit available under the standard version of the ordinary credit method.!9! The 
result is that the domestic income, yı in my examples, is taxed at the average tax 
rate applicable to the total amount of income, y. 

It is important to understand what exemption with progression is doing. In the 
discussion above I have treated the foreign income as the top slice of income, the 
marginal income, taxed at the marginal statutory rate. This approach is necessary if 
one is to analyse the behaviour in response to taxation of an individual deciding 
whether to partially migrate, or, as a partial migrant, considering the implications 
of earning a greater or lesser amount of foreign income. 

Exemption with progression is, however, adopted by a government. The 
government is concerned with the question of how much tax should be forgone in 
granting an exemption for foreign income, given the amounts of foreign income 
that taxpayers earn. From this perspective, the government has no reason to treat 
any particular type of income as having been taxed at any particular rate. Suppose 
that there is no exemption. Suppose further that 15 per cent of some taxpayer’s 
income is foreign income, and part of the total income has been taxed at home at 
20 per cent while another part has been taxed at 40 per cent. The foreign income 
can be thought of as representing 15 per cent of the income taxed at 20 per cent and 
15 per cent of the income taxed at 40 per cent. The result is that from the 
government’s perspective the average rate of tax ıs the same on both the foreign 
income and the domestic income (ignoring any foreign taxes). 

Unlike the marginal tax rate, which remains constant throughout a statutory rate 
band, the average tax rate varies with any change of income. As soon as an 


100 OECD Model Convention, n 8 above, Commentary on Article 23, paras 18-22. 
101 bid para 27 
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additional amount of income is earned, a slightly greater proportion of the total is 
taxed at the marginal statutory rate, so that average tax rate rises slightly. In the 
scenario considered above, the individual earns total income of y of which y; is 
domestic income and yz is foreign income. With no exemption the average tax rate 
is determined by the total amount of income, and can be referred to as ATR(y). If 
yz is exempted under a pure exemption there are two effects. First the tax on y2 of 
ATR(y)-y2 is lost. Tax is now charged only on yı. In the discussion above I 
assumed that the amount of y2 is less than the amount of income falling into the 
marginal statutory tax bracket. This means that there is no change in the marginal 
tax rate when tax is charged only on yı, but a smaller proportion is now taxed at 
that marginal rate, so the average rate falls to ATR(). Previously the total amount 
of tax that we might attribute to y} was ATR())-y;. This now falls to ATRO))-y1. 
Not only is the tax on yz reduced, but the amount of tax charged, in these terms, in 
respect of y, also falls. 

It is this second fall that exemption with progression seeks to prevent. Under 
exemption with progression the taxpayer pays a proportion of the tax that would 
have been due on the total income. This is ATR(y)-y;, the amount of tax without 
the exemption that was attributable to the domestic income.’ The adjustment 
made by exemption with progression is, therefore, made to prevent a change in the 
general level of tax on the domestic income. It is not based on any assumption 
about the level of tax that the source country might charge on yz. Indeed, if 
anything, the logical concomitant of this approach would be that the source country 
should tax on y; at the same average rate, or at least at the average tax rate that it 
would charge under its tax rate structure given a total income of y. 

This is interesting in light of the way in which the European Court has 
understood the role of exemption with progression. In Asscher! the Dutch 
government argued that it was entitled to charge a higher rate of tax on part of 
the income of a non-resident than would be charged on the same part of the 
income of a resident. It argued that such non-residents would otherwise ‘escape 
the progressive nature of the [Dutch] tax because their tax obligations are 
confined to income received in the Netherlands.’!°* Mr Asscher’s country of 
residence was entitled to apply exemption with progression under its double tax 
convention with the Netherlands. The Court concluded that this meant that Mr 
Asscher did not ‘escape the application of the rule of progressivity.”!° As a 
result he was in a comparable position to a resident of the Netherlands and the 
application of a different tax rate by the Netherlands constituted indirect 
discrimination. 

While it is true that the exemption with progression regime is concerned to 
protect progressivity, it is not concerned with the application of progressivity to the 
exempted income. By its nature it is merely concerned to protect the application of 
progressivity to the income earned in the country of residence. This means that the 
mere application of the exemption with progression regime by the partial migrant’s 
home country is not enough to put the partial migrant in the same situation as a 
resident as regards the migrated income. The discrimination test can still not be 
applied. 


102 The full calculation is: T{y) se = ATR(y) y ZL = ATR(y)- yı. 
103 n 4 above. 

104 bid 1046 STC, para 46 

105 bid 1046 STC, para 48. 
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Exemption with progression and the cross-migration test 

In contrast, the cross-migration test can provide insights into the implications of 
the exemption with progression regime for freedom of movement. To do this we 
have to return to consideration of how partial migration changes the migrant’s tax 
position. Once again the foreign income is the marginal income. I continue to 
assume in the interests of simplicity that the amount of the foreign income lies 
entirely within the marginal statutory tax bracket applicable to the migrant. For 
convenience I also treat the two countries involved as. using the same tax 
brackets,!© although not necessarily the same tax rates. 

I start with the case where both countries apply the combined basis with the 
exemption with progression regime. Using the same notation as before, the 
marginal bracket starts at b. All of the taxpayer’s income in excess of b is taxed at 
the rate of m. The amount of tax on b is, say gb, so q is the average rate of tax on an 
income of b (ATR(b), in the notation used above). Thus the total amount of tax in 
country A on an income of y, 74(y) can be expressed as: 


Ta) = ma (y a b) ES qab. 


On partial migration to B a part of the income, y2, is now earned in B. Since B 
only taxes yz, it does not tax it at the marginal statutory rate, mpg, that it would 
apply if all of the migrant’s income was taxed in B. Instead it applies a lower 
rate, ng. This is the (average) rate that it would charge on a resident with a total 
income of yz. 

For the migrant y2 is now taxed at ng instead of m,, but the domestic taxation on 
the domestic income, y;, is adjusted to maintain the same average rate of tax on 
that income. With the pure exemption regime we could calculate the tax on y, as 
T4Q1) using the formula above. Calling the tax on y, under exemption with 
progression T4(y1), it turns out that:!9 


Ta 01) = TaQi) + [ma — ATRa(y)] - y2- 


We can therefore describe the additional tax due on y; under exemption with 
progression in terms of y2. It should not be thought, however, that it then follows 
that the addition is in some way adding a progressive element to the taxation of y2. 
Its role is still merely to protect the average rate of domestic tax charged on y}. 
Expressed this way, in terms of its effect at the margin, the addition turns out to 
behave quite strangely. It is based on the difference between the marginal rate and 
the average tax rate at y.08 Within a tax bracket, where the marginal rate is 
constant, the addition will initially be relatively large, but as y rises it will decline, 
rising again at the start of the next tax bracket. Its size at the start of a bracket 
depends, not on the level of the statutory rate for the bracket as such, but on the 
change in the statutory rate from that of the previous bracket.! It is, therefore, 
entirely possible that it may be lower for a higher bracket. Moreover, in the top, 


(i 


106 This can always be achieved by splitting the actual brackets used by each country in the way 
described in n 94 above. 

107 This result may be derived by noting that T% (y) = Ta (y) — ATRa(y) - y2 and T4(y) = Ta(y1) + yzma 

108 The total change in domestic tax on y2 18 —mg, + (m4 — ATRg(y)). This simplifies to -ATR,(y) 1e 
exemption with progression exempts the foreign income from tax at the average rate instead of from 
tax at the marginal rate. 

109 It will tend to be higher at all levels of income if the statutory rates rise more steeply (ie if the 
percentage rate rises quickly over a relatively narrow range of income), but for a given rate schedule 
the peculiar behaviour described will dominate. 
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open-ended bracket, for those with very high incomes the addition will be very 
small. This behaviour is very far from applying a ‘rule of progressivity’, in the 
words of the ECJ, to the migrant’s foreign income. By way of illustration, the 
diagram above shows the rate of the addition at various levels of income under the 
current UK tax rate schedule. 

For present purposes the great value of the expression for the addition that I have 
derived is that it makes it possible to specify the full change in terms of its effect on 
the rate of tax on y, as a result of partial migration. The original domestic marginal 
rate mą is replaced by the rate applied in B, ng, plus the rate due to the operation of 
exemption with progression in A, m4—ATR,(y). I shall refer to this latter rate as 
pa,'!9 so that the total change in the rate of tax on yz is from m4 to ng + pa. Similarly, 
on partial migration from B to A the change in rate will be from mg to na + pp. 

In order to apply the cross-migration test we need to identify more precisely the 
elements comprising the portion of the change that is from m4 to ng and vice versa. 
In effect there is a change from the rates of A to the rates of B together with a 
change of the tax bracket being used: from m, to mg and from mg to ng. As before 
let A = mMp— MA, let ÔR = Mp — Np (with ôB > 0), and let Ôa = MACNA. The 
change in the tax rate on yz on partial migration from A to B is thus + A — ôg + 
pa, and the change on partial migration from B to A is thus —A — ô; + Ppp. 

Thus, where both countries use the exemption with progression regime, there is 
an incentive of + or —A together with a net cost of migration of pa —dg or pp —da, 
depending on the direction of migration. The subsidy element 6 is the same as that 
which arose under the pure exemption regime, but now there is also a cost element 
p due to the operation of the exemption with progression regime by the country of 
residence. Whether the net cost is a positive cost or a negative cost (subsidy) in 
each case depends on the relative sizes of p and 6. The erratic behaviour of p means 
that we can say little about its size. The maximum size of p is related to the size of 
jumps between the statutory tax rates within the rate schedule, which suggests that 
it will be relatively low over a set of substantial ranges of income. In contrast ôg 
will be larger when the level of income earned in A (and not taxed in B), yj, is 


110 Note that p, > O with the assumption of a strictly progressive rate structure 
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larger. When y; is large, yz is taxed in B at a (low) rate that is further from the 
appropriate one. 

There are, however, two reasons why the net amount of the combined cost is 
unimportant. First, the existence of the cost is not at all dependent on the existence of 
the subsidy, either functionally or conceptually. The cost imposed by exemption with 
progression would still arise even if the country of work taxed the migrated income at 
the full no-subsidy rate (mg on migration to B). Conceptually, the cost is imposed, not 
because of the low rate of tax in the country of work, but because of the effect in the 
country of origin on the level of tax on the domestic income. Secondly, EU law does 
not normally allow the imposition of an obstacle to freedom of movement to be 
justified by the existence of an offsetting advantage, even in the same tax system.'!! 
Here the two elements are generated by different countries. 

Furthermore, it would be unsatisfactory to use the effect of exemption with 
progression to reduce the subsidy. The reduction resulting from p is essentially 
unrelated to the size or behaviour of 6, and may even generate a cost. It certainly 
seems to be a less satisfactory way of reducing the subsidy (and the consequent 
distortion) than would result if the country of work (B on partial migration to B) 
were to charge a higher rate on non-resident partial migrants. In addition, if B does 
charge a higher rate ng to reduce the subsidy 6, the use of exemption with 
progression by A will make it more likely that, at least at certain income ranges, 
the net effect will be a cost imposed on partial migration. The nature of the cost 
generated by exemption with progression thus has to be dealt with separately. 

On this basis the higher rate of Dutch tax charged on non-residents that was 
considered in Asscher '!!2 should not have been condemned merely because Mr 
Asscher was subject to exemption with progression at home. That did not apply 
any progressivity to the taxation of his Dutch income. Rather, within certain limits 
the higher rate would simply absorb the subsidy 6 implicit in the application of the 
rates for Dutch residents to his Dutch income. 

The problem with exemption with progression is not that it is ungenerous 
towards partial migrants. Suppose that A, instead of applying exemption with 
progression, treated the exempted income as the bottom slice of income in 
exempting it. It would then reduce the amount of tax due from the migrant by the 
amount of tax that would be paid by a person with an income of only y2. Suppose 
further that A made no adjustment in calculating the tax due from a partial migrant 
to A and earning yz in A. In that case the rate at which tax was relieved from the 
emigrant would be the same as the rate at which tax was charged on the immigrant: 
na. Suppose that B operates a pure exemption regime. The tax change on partial 
migration from B to A is now —mg + na, while the change on partial migration 
from A to B is now —na + np, Or —na + Mg—mg + ng = -—na + mg + Og. SO 
there would be an incentive of +(mg—n,), plus a subsidy of ôg in the case of 
migration from A to B only. Indeed, if both countries applied the bottom-slicing 
exemption regime, this subsidy would also be eliminated. 

The bottom-slicing exemption regime is even less generous than exemption with 
progression.!!3 Exemption at the lowest rate, na, is almost certainly less generous 


ns 

111 Cie de Saint-Gobam, Zweigniederlassung Deutschland v Finanzamt Aachen-Innenstadt Case 307/97 
21 September 1999 (not yet reported), Judgement para 53; and the Avoir Fiscal case, n 14 above, 421, 
para 21 

112 n 4 above 

113 As far as I am aware, no country uses the bottom-shcing approach to calculate exemption with 
progression as such The United States and Australia have used it in exempting certain types of 
foreign income, but not under the name of exemption with progression H. Ault, n 78 above, 402. 
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than exemption at the average tax rate on the taxpayer’s total income, ATR,Q). 
Indeed, since personal allowances are included in the rate schedule here, ną can 
even be zero. The reason that the bottom-slicing exemption does not create a cost 
in this case is that it balances the disincentive imposed on partial emigrants with a 
corresponding incentive provided to partial immigrants. This approach certainly 
distorts migratory patterns, but it does not discourage migration: it is not an 
obstacle to migration. It is obstacles to migration that the freedom of movement 
provisions of the EC Treaty specifically condemn. 

The conclusion that the exemption with progression regime creates an obstacle 
to freedom of movement of persons is particularly striking in light of the decision 
in Gilly,!\4 discussed in the section ‘Double tax relief under Community law’ 
starting on page 868. 


The average-rate ordinary credit 


Under the standard, average-rate version of the ordinary credit regime the amount 
of the credit is equal to the lesser of the amount of the foreign tax and the amount 
of domestic tax attributable to the foreign income. The attributable domestic tax is 
the proportion of the domestic tax equal to the ratio of the foreign income to total 
income. It is thus equal to the amount of domestic tax that would be charged on the 
foreign income at the average rate of tax due on the taxpayer’s total income. This is 
the same amount of tax that is eliminated by exemption with progression. 

Suppose that both A and B apply this standard ordinary credit regime. Assume 
that each country applies its normal rate schedule to income earned in the country 
by a non-resident. On partial migration from A to B, B therefore charges tax on the 
migrant’s foreign income, y2, only at the (low) rate of ng. If the credit is not 
constrained, that will be the amount of the credit. A will therefore charge tax on y2 
at a marginal rate of má — ng, and the overall rate of tax on the foreign income will 
be unchanged at m,. The credit will be constrained if ng>ATR,()). In that case the 
amount of the credit is equal to the amount of the reduction under exemption with 
progression. The overall rate of tax in that case is ng + pa = ^g + mM, —ATR,(y). 
Because of the condition on np, this rate is necessarily greater than m4. As with 
exemption with progression, the change in rate can also be written as +A—dg + 
pa, Which must be greater than zero. The converse results apply in the case of 
partial migration from B to A. 

If the two countries have the same tax schedules, then, so long as only part of the 
taxpayer’s income is earned in the country of work, ng will be less than ATR4() 
and the credit will be unconstrained.!!> If a large proportion of the migrant’ s 
income is earned at home (and the tax schedule is sufficiently progressive over the 
relevant range), it is likely that ng will be substantially less than ATR,(y). Thus, 
even if the tax schedules are different, it is more likely that the credit will be 
unconstrained if the taxpayer earns a substantial proportion of total income at 
home. There are four possible situations to envisage, summarised in the following 
table. ATR,(y) is abbreviated to Ag. 

The situation of a migrant earning a sufficiently small proportion of total income 
abroad is likely to be described by the last column, where there is no cost of 
migration. Since ng is the rate applicable to y2 under B’s regular rate schedule, it 


114 n 15 above 
115 Recall that ng ıs the rate of tax charged by B on a total income of y2, so it 1s effectively equal to 
ATRa3(y2), which equals ATR,(y2) when the tax schedules are identical. 
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ng > Ag ng < Aa ng > Aa 
na > Ap na > Ap na < Áp 


+A — 63 + pa 0 +A — dp + pa 
—A — ôs + psg | -A — ôs + pp 









Marginal Change 
on Partial 
Migration 













can only exceed Ay, if the rates in B are generally higher than the rates in A. The 
remaining migrants will therefore be described by either the second or the third 
column, depending upon which country has the higher rates. In this case the entire 
amount of the change induced when the country of residence applies the exemption 
with progression rate is a net cost of migration. 

Take the case where the rates are generally higher in B. If the migrant earns a 
sufficiently great proportion of total income in B, ng will be greater than A4. The 
higher rates in B also suggest that mp is greater than m,, depending on the precise 
structure of the respective rate schedules. In that case we have A = mz — ma > 0, 
so the net cost in this case (+ A—ôs + pa) is greater than the net cost under 
exemption with progression (—d, + pa), but there is no cost on migration from B 
to A. 

As before, on migration to B p4 is a cost imposed by A and —ôp is a subsidy 
provided by B. Since A represents the difference in comparable rate levels, it is 
difficult to attribute it directly to either country. Nevertheless, since the standard 
ordinary credit is still intended to be a modified credit regime representing an 
underlying residence regime, the argument used in connection with the flat-rate 
ordinary credit again applies: the additional cost is due to the relatively high tax 
rates in B, rather than being the result of the restraint on the credit imposed by A. 
However, since it is not permissible to offset costs in determining the existence of 
obstacles to free movement, the correct interpretation is that the subsidy due to B is 
reduced to + A—é,.!!© Unfortunately, we cannot say whether A is greater or less 
than 6g. As a result it is possible that B’s subsidy has become a cost of migration. 
On the other hand, we do know that in total the net cost A — 5g + pa is a positive 
cost, in contrast to the case of the net cost under exemption with progression. 

Suppose that A and B do not grant personal and family allowances to non- 
residents, so that non-residents do not benefit from effectively having the first band 
of income tax at a rate of zero. Accordingly, B charges tax on the migrated income 
y2 at the average rate ug under this unadjusted rate schedule. Since ug>ng (and 
uana), it is now possible for the ordinary credit to be constrained, given a 
particular proportion of income from abroad, for migration in both directions, the 
case described in the first column. This is most likely to occur if the migrant’s total 
income is relatively low.!!7 





116 In this case we can offset A and 6g because they represent different economic elements of the tax rate 
imposed by B The cost or subsidy imposed by the tax rate charged by B ıs a single amount, A — 6p, 
even though we can identify different factors that have contributed economically to determining the 
amount of the cost. 

117 If both countries used the UK rate schedule and granted the UK personal allowance to residents only, 
the credit would be constrained if the migrated income were about 16 per cent of the total and the total 
income were between £9,500 and £32,000 If total income were over £38,000, the migrated portion 
could rise to about 74 per cent without the credit being constrained. This example ıs purely for 
illustration since the UK does not use the standard version of the ordinary credit and grants personal 
allowances to non-residents who are nationals of EEA countries. Income and Corporation Taxes Act 
1988, s 278 
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In this case the first column is likely to describe a migrant with relatively low 
total income or earning a relatively large proportion of income abroad.!'® This 
result is naturally the same as for exemption with progression. The last column still 
applies in a range of cases at the other extreme, and one of the two middle columns 
will apply to the cases in between, depending on which country has generally 
higher rates in the relevant ranges of income. 

Accordingly, there are a number of effects that result if the country of work charges 
tax at rates that exceed the fully adjusted rate schedule used for residents. First there 
will be ranges of total and migrated income where either there is no cost of migration 
or there is a net cost in one direction only. That was also the result when the resident 
rates were used. At certain ranges, however, there is now a net cost in both directions, 
the same net cost that would arise under exemption with progression. As noted above, 
this net cost will be less than the cost that arises in one direction in the middle cases 
(and may even be a net subsidy), but the one-direction cost is now increased because 
5, (or 54, as the case may be) is lower.!!9 On migration from A to B the reduction in 
5, means that it is even more likely that the total amount that is due to B, A — ôg, will 
be a cost rather than a subsidy. Moreover, when the country of work applied the full 
resident rate schedule to the migrated income, it did not impose a cost of migration 
unless A — 6p (in the case of B) amounted to a cost rather than a subsidy. Now there 
is a set of cases (those in the first column) where the country of work also imposes a 
positive cost (pp) regardless of the sign of A — dg. 

The complex structure of the cases needed to describe the effect of the standard 
ordinary credit regime highlights an important distinction between this regime and 
the flat-rate and marginal-rate ordinary credit regimes. In those two regimes, the 
alternatives depended upon the relative levels of tax rates imposed by each 
country. Provided that one country had consistently higher rates than the other, at 
any one time one of the alternatives would apply to all partial migrants. In the case 
of the standard ordinary credit, however, the differences are differences in average 
rates calculated on different levels of income (some on y and some on y2) for the 
given set of national tax rates. As a result, different alternatives apply at any one 
time to different migrants according to their personal circumstances. 


Implications of the cross-migration test 


Double tax relief under Community law 


Perhaps the most important result from applying the cross-migration test is that it 
makes it clear that, in prohibiting the imposition of costs of partial migration, the 
freedom of movement provisions of the EC Treaty are doing something different 
from what the network of international double taxation conventions seeks to 
achieve. This point may seem obvious, but the cross-migration test makes it 
possible to see exactly what the difference is. The double taxation conventions 
seek to relieve from the inequity created by (what the conventions identify as) 
double taxation, and, arguably, to limit the distortions in the flow of labour and 
capital caused by double taxation. 


118 The second alternative 1s still consistent with the assumption that the foreign income falls entirely 
within the marginal tax bracket, 1f the bracket ıs sufficiently wide, as ın the case of the top bracket of 
any schedule. Consider the case of someone earning two or three times the lower limit of the top 
bracket, such as a UK resident with a total income of £100,000 per annum. 

119 Recall that 6g = mg — ng. Since ng 1s now replaced by ug > ng, dg is now lower 
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In contrast the freedom of movement provisions seek to eliminate obstacles to 
the movement of persons and other factors of production, to migration. They do not 
make any judgement as to the merits of the resulting migration. They are not 
concerned with preventing distorted migration, merely with removing obstacles to 
migration. 

This was aptly demonstrated by the R—S example, where one country used the 
pure residence basis and the other used the pure source basis. This generates 
double taxation in one direction and non-taxation in the other, but, because it 
Operates symmetrically, it does not impose a cost of migration. As a result it should 
not be treated as being objectionable under the freedom of movement provisions. 

Applying the cross-migration test to the various regimes used for the relief of 
double taxation, we find, unsurprisingly, that the simplest regimes, the full credit 
and pure exemption regimes, do not impose a cost of migration, provided that the 
tax is imposed at a single flat rate with no allowances. But they are essentially 
controlled versions of the pure residence and pure source tax bases. Moreover, the 
full credit regime is virtually never used, being replaced by the less generous 
ordinary credit regime, and an exemption is very often implemented under the 
exemption with progression regime. 

Even the pure exemption regime is not without its effects when countries, as is 
normally the case, charge progressive tax rates on an individual’s income. Because 
the country of work is taxing only the migrated part of the taxpayer’s income, it 
does not charge the same rates on this income as it would if it was taxing the whole 
income. If it applies its usual rates to the migrated income alone, it would normally 
charge tax at a significantly lower rate. This amounts to a subsidy to the partial 
migrant. Since the country of work does not normally know the amount of the 
migrant’s total income, it does not know the unsubsidised rate that it should charge. 
Consequently, if it tries to eliminate the subsidy, it may end up imposing a cost. 

The most dramatic result of the cross-migration test is that the exemption with 
progression regime always creates a cost of migration. The adjustment made by 
exemption with progression is not designed to allow for the likely reduction in the 
level of taxation in the country of work. Rather it is designed to prevent the 
reduction in the average rate of tax on the income continuing to arise in the country 
of residence that would otherwise result from exempting the migrated income. 
From the perspective of an individual contemplating partial migration or deciding 
how much income to earn in the other country, the migrated or potentially migrated 
income is the individual’s marginal income. The individual’s decision is 
influenced by the taxation on this income, taking the level of tax on the remaining 
income as given. The decision therefore depends upon the marginal rate of tax on 
this income, not on the average rate of tax on total income. To the taxpayer, the 
effect of the exemption with progression adjustment is to increase the rate of 
domestic tax on the migrated income. Since this increase would not be matched by 
a corresponding decrease in the amount of tax charged on a partial migration in the 
other direction, it is a cost of migration. The exemption with progression regime 
always results in the imposition of a cost of migration. This cost is imposed by the 
country of residence. 

Even under simple flat-rate taxation, use of the ordinary credit regime by both 
countries results in the imposition of a cost of migration upon migration to the 
country with higher tax rates. In general this means that, unless the tax rates are 
equal, there will be cost imposed on migration in at least one direction. 
Nevertheless, analysis of the cost suggests that it is the country of work charging 
the higher rate on the migrated income that imposes the cost. The intuition 
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supporting this conclusion is that the ordinary credit is intended as a version of a 
residence basis of taxation. Since the country of work itself uses the ordinary credit 
regime, it violates this basis if it imposes a substantial rate of tax on the migrated 
income. The country of residence is not the one imposing the cost because it is 
being consistent in insisting that the tax should be residence based.!7° 

Under progressive rates, the limit on the relief provided by the ordinary credit 
can be calculated by comparing the foreign tax either to the marginal rate of 
domestic tax on the migrated income, or to the average domestic rate. In the former 
case, used by the United Kingdom, the effect of the ordinary credit is in principle 
still the same. The fact that the country of work is likely to impose tax at a lower 
marginal rate than it would if it taxed the whole of the taxpayer’s income means 
that the relief is less likely to be limited. The ordinary credit is thus less likely to 
impose a cost in either direction. 

When relief is constrained under the average-rate version of the ordinary credit, the 
effect is the same as the effect of exemption with progression. This results in a 
complex situation. Whether a cost of migration is generated in either direction does 
not depend simply on the relative tax levels but also upon the level of the taxpayer’s 
income and on the proportion of that income that is migrated. A cost can arise in both 
directions, one direction or neither direction. The elements of the costs when they 
arise are the same as before: the effect of the exemption with progression type of 
adjustment by the country of residence, the possible subsidy or cost from the country 
of work not applying the full marginal rate, and, where the cost arises in one direction 
only, the change in general tax level on the addition of taxation in the country of 
source. The last element is likely to be a cost rather than a subsidy: the fact that the 
credit is constrained suggests that the country of source has generally higher tax rates. 

These results show how the European Court has been significantly handicapped 
in its review of partial migration situations by the lack of sufficiently powerful 
analytical tools. This is particularly visible in the Gilly case,!*! where the Court 
was asked inter alia to consider the impact of the freedom of movement provisions 
on a double tax relief regime that, although in the form of a credit, had the effect of 
an exemption with progression regime. The Court concluded, without great clarity, 
that the regime was acceptable because it provided relief to the extent that the 
OECD Model Convention required, and because any greater relief would have 
encroached upon the sovereignty of the country of residence granting the relief. 
Both are arguments of a type that the Court has consistently rejected in other direct 
tax cases going back to the Avoir Fiscal case.!** The Advocate General was more 
to the point in concluding that the effects of the French regime were ‘too uncertain 
and indirect for the [regime] to be regarded as being capable of deterring a worker 
from exercising his or her freedom of movement. . . .”!23 The Court noted that it 
was common ground among the parties represented in the case that the problems 
created by the regime were ‘the result in the first place of the differences between 
the tax scales of the member states concerned. . . .”!24 In other words, the type of 
argument that I have raised was not considered at all in Gilly. 


120 This is an argument about the logic of the ordinary credit itself. The country of work may have the 
support of a double tax convention in its claim of jurisdiction to tax the migrated income. This reflects 
the fact the double tax conventions provide for a mixture of source and residence taxation based on a 
wide range of considerations 

121 n 15 above 

122 n 14 above 

123 n 15 above, 1033 STC, para 61 These words have recently been echoed by the Court in Graf, n 7 
above, para 25 

124 ibid 1041 STC, para 47 
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If the dominant regimes used for the relief of double taxation, exemption with 
progression and the ordinary credit, are both capable of creating significant costs of 
migration, how should the Court respond? The correct approach is surely not to 
avoid the issue by hiding behind the OECD Model Convention but to recognise 
that these costs are obstacles to the free movement of persons and to apply the 
usual principles to determine whether they are justified under Community law. 

In essence they must be justified by ‘imperative requirements in the general 
interest’.! Since this is an exception to Treaty rights, the Court is not quick to 
extend the scope of this ground. The established category of the protection of fiscal 
supervision is not relevant here. Nor does the concept of the coherence of the tax 
system, developed in Bachmann,'*® appear relevant. There it was used to justify 
one tax measure on the basis of its close relationship to another balancing rule. 
Here the question is simply the amount of tax relief that should result from an 
exemption or a credit. 

An argument might be founded on article 293 EC (ex art 220): ‘Member States 
shall, so far as is necessary, enter into negotiations with each other with a view to 
securing for the benefit of their nationals: ... the abolition of double taxation 
within the Community. . . .’ In Gilly the Court held that this provision did not have 
direct effect so as to confer rights on individuals as against member states, but it 
did bring the abolition of double taxation among the objectives of the treaty. It is, 
however, hard to see how the fact that the abolition of double taxation is an 
objective of the Treaty can be used to justify limiting the extent to which a member 
state gives relief from double taxation. 

The justification accepted in Gilly for the regime that was at issue there focused 
on the standards laid down by the system of double tax conventions based around 
the OECD Model Convention. The Court found that the degree of relief granted by 
exemption with progression was sufficient to amount to full relief of double 
taxation within the objectives of these conventions, and thus presumably also 
within the objective of the Treaty under article 293. That was relevant to the 
argument in Gilly that the regime used in that case allowed some double taxation to 
remain. It does not respond to the argument that the degree of relief granted by 
exemption with progression is inconsistent with the rights of freedom of movement 
under the Treaty. In Saint-Gobain!” the Court has recently recognised that the 
freedom of movement provisions may require a member state to extend the relief 
available under a double tax convention beyond what the convention requires. So 
there is nothing in the nature of double tax relief regimes themselves to justify the 
creation of an obstacle to free movement. 

An alternative approach is to seek justification in the specific nature of the 
ordinary credit and exemption with progression regimes. This yields some 
interesting conclusions. 


The ordinary credit regime 


As discussed above there are two relevant aspects to the ordinary credit 
regime. The first is the fact that it limits relief to the lesser of the domestic and 
foreign levels of tax. The second, which arises in the standard case of the 
average-rate version of the ordinary credit, is the use, as in exemption with 


125 Gebhard, n 11 above, 628, para 37. 
126 n 30 above. 
127 n 111 above. 
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progression, of the average rate of domestic tax to limit the amount of tax 
relief at the margin. 

I have argued above that the obstacle to freedom of movement associated with 
the limit on relief under the ordinary credit regime is not in fact the direct result 
of the application of the limit itself. Rather it is a cost of migration that arises 
when a credit country imposes a higher rate of tax ona partial migrant working 
in the credit country than the rate to which the migrant is subject in his or her 
country of residence. The problem is that the credit country is imposing an 
additional tax burden on the migrant that is greater than the country of residence 
would relieve if it also used the ordinary credit regime. This violates the implicit 
objective of the ordinary credit of creating a modified residence basis. 
Moreover, the cost arises whether or not the migrant’s country of residence is 
another credit country. 

This result is, therefore, a consequence of the normal operation of the 
internationally recognised structure of the ordinary regime, but it does not directly 
advance the principal objective of the regime. Instead it is a supplementary element 
that serves to permit the credit country to tax non-residents working there without 
needing to know how they are taxed at home. In particular, this prevents the risk of 
non-taxation. On this basis the element cannot be characterised as necessary for the 
coherence of the tax system in the sense of the Bachmann decision.!*8 It could, 
however, be characterised as being directed towards fiscal supervision. 

The Court has been slow to accept such arguments in the direct tax cases. It has 
insisted that measures taken to this end be proportional to their objectives.!?? It has 
often rejected justifications for measures based on a lack of knowledge about how 
the taxpayer is treated in the other country on the basis that the tax authorities have 
access to information under the Mutual Assistance Directive.!3° On the other hand, 
in this case the measure is the rate of tax imposed on the income of a non-resident. 
So long as the rate is the same as would be imposed on a resident, it is simply a 
case of a member state exercising the right to set its tax rates that is part of its fiscal 
sovereignty. The argument of the Court in Gilly that ‘unfavourable consequences’ 
are unobjectionable when they are merely the result of the unharmonised 
differences in tax rates seems particularly apt here.!! 

With the usual progressive rate structure, applying the rate scale applied to 
residents to the migrated income is more likely to result in the country of work 
charging less tax than the country of residence, even allowing for differences in the 
general level of rates (particularly if one includes adjustments for personal and 
family circumstances). This means that it is similarly more likely that the country 
of work could charge tax at more than its usual rates without bringing the credit 
limit of the country of residence into operation. 

Peter Wattel argues that the ordinary credit regime is a non-discriminatory 
obstacle because it prevents workers resident in the country from taking advantage 


128 n 30 above 

129 See Futura Participations, n above. 

130 n 96 above. 

131 It is in many ways comparable to the reason that the taxpayer failed ın the Daily Mail case, n 33 
above. A UK tax rule required that companies obtain approval before ceasing to have their central 
management and control located in the UK, since that was the criterion used to determine residence in 
the UK for tax purposes The Court held that this did not constitute an infringement of freedom of 
establishment because member states used a variety of criteria to define when a company was 
incorporated under their national laws, including the place of central administration Since art 48 EC 
(formerly art 58) recognised this variety, the UK rule was not ın conflict with the Treaty. In a similar 
way, member states use a variety of general levels of tax rates. 
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of lower tax rates in other member states through partial migration.!32 This, he 
says, discourages natives of a credit country from partial migration. Since he is 
particularly interested in the relative merits of the ordinary credit and exemption 
regimes, it may be understood that he is particularly concerned about natives of a 
credit country being discouraged from taking advantage of lower tax rates in an 
exemption country. The cross-migration test showed, however, that in such a case 
the obstacle arises on migration in the other direction. To read the obstacle as 
arising in the first direction requires that one first assume that it would in principle 
be preferable to apply the pure source basis to partial migrants, instead of the pure 
residence basis, the ideal that motivates the ordinary credit. This is tantamount to 
assuming the conclusion he reaches. 

On the contrary, the doctrine on non-discriminatory obstacles to free movement 
in Community law would if anything give preference to the pure residence basis. A 
key element of this doctrine, going back to Cassis de Dijon,!33 is the concept of 
mutual recognition. For the free movement of goods this means that member states 
should admit goods lawfully produced or marketed in another member state, 
subject to acceptable imperative requirements.!34 The same concept can be clearly 
discerned in the cases on free movement of persons concerning the recognition of 
qualifications, although legitimate questions of comparability limit the situations in 
which recognition of qualifications must be granted in the absence of harmonising 
measures at the Community level.!%5 

If we apply the same approach to direct taxation, such problems of comparability 
are much reduced: all taxes are payable in money. Moreover, the network of 
double tax conventions may be taken to establish the general comparability of the 
income taxes within their scope. Mutual recognition thus suggests a rule that a 
national of a member state subject to income taxation on his or her world-wide 
income should be permitted to earn income in another member state without 
further taxation, subject to appropriate imperative requirements. Such requirements 
might include measures to ensure that the income earned locally would in fact be 
taxed, either by taking steps to ensure that the country of residence would have 
sufficient information to tax the income, or by imposing a tax at source. The 
country of residence would grant a credit for the tax at source. Interestingly, this 
approach has striking echoes of the scheme of the original proposal for a directive 
on the taxation of savings. !36 





132 P J Wattel, n 3 above. He has reiterated this point in ‘Progressive Taxation of Non-residents and 
Intra-EC Allocation of Personal Tax Allowances’ (2000) 40 European Taxation 201. 

133 n 21 above. 

134 Kapteyn and VerLoren van Themaat, n 31 above, 579-581 

135 eg Kraus, n 25 above, and Gebhard, n 11 above 

136 Proposal for a Council Directive to ensure a minimum of effective taxation of savings income 1n the form 
of interest payments within the Community, COM (1998) 295 final. The approach also has echoes 1n the 
origin system for value added tax that the Commission has long sought to introduce for supplies made 
between member states. 

The regime for social security schemes follows a similar approach, although it uses the pnncipal place 
of employment, rather than residence, as the primary criterion: Council Regulation of 14 June 1971 on 
the application of social secunty schemes to employed persons, to self-employed persons and to members 
of their families moving within the Community (1408/71/EEC), as amended and updated by Council 
Regulation of 2 June 1983 (2001/83/EEC) OJ 1983 L 230, p. 6, title II The reasoning behind the regime 
that could apply to direct tax can be found in the Court’s judgement in Terhoeve, n 40 above, para 40 

Interestingly, a weaker application of the principle of mutual recognition than that described tn the text 
might be sufficient to limit differences ın tax rates. Charging tax on a person from another member state 
at a rate higher than the person would pay at home ıs liable to deter the person from coming to the 
country charging the higher tax (especially as a partial migrant), so arguably ıt 1s ın principle an obstacle 
to free movement not unlike the onerous standards for beer rejected ın Commission y Greece Case 176/84 
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I have also argued that the pure residence basis has the further merit of not 
creating an underlying tax incentive, at least from the perspective of the effect on 
the behaviour of potential partial migrants. Since tax incentives have a tendency, at 
least in isolation, to add to economic distortion, from this perspective the residence 
basis is more conducive to efficiency. Of course, economic efficiency is not a 
factor used by the ECJ in applying the freedom of movement provisions, despite 
the underlying economic intent behind freedom of movement that is expressed 
particularly in article 2 EC. 


The exemption with progression regime 


The exemption with progression regime is different from the ordinary credit 
regime in that it imposes a cost of migration regardless of the level or type of tax 
imposed in the country of work. In the jurisprudence of the Court it has been seen 
as a device to protect the progressivity of the rate structure when an exemption is 
granted to a partial migrant, in effect ensuring that progressivity continues in some 
way to be applied to the migrated income.!37 In fact, as I have shown, it is more 
properly seen as a device to protect the tax revenue collected on the income that the 
migrant continues to earn at home. As such it is not an element of fiscal 
supervision, nor does it have a sufficiently direct link to other elements of the tax 
system to be justified as necessary to protect the coherence of the tax system.!%* 

In Gilly the Court appeared to accept that such protection of revenue was 
legitimately within a member state’s fiscal sovereignty. In that case, however, the 
Court was considering an argument about the existence of unjustified double 
taxation. Nevertheless, in considering the protection of revenue as a justification 
for a non-discriminatory obstacle to free movement, the test of proportionality 
would have to be applied. The principle of the exemption with progression is that 
there is a loss of revenue if the average rate of tax on the domestic income falls 
when the exemption is granted. This conclusion depends upon treating each of the 
statutory rates of tax as being charged equally on each source of income. In terms 
of the decision to partially migrate, or on the decision as to the share of income to 
earn abroad, the migrated income is the taxpayer’s marginal income. This is also 
the perspective taken under the marginal-rate version of the ordinary credit regime: 
there is no loss of revenue until the amount of relief given exceeds the amount of 
tax on the migrated income calculated at the marginal rate. 

If the degree of relief that results in a loss of tax revenue can be understood in 
two ways, the way that most clearly prevents any imposition of a cost of migration, 
an obstacle to free movement, must be the interpretation that Community law will 
prefer. On that basis it must be said that the exemption with progression regime 
goes beyond what is strictly necessary to protect national tax revenues, and thus 
creates an unjustified obstacle to free movement. This is still true when the average 
rate calculation inherent in exemption with progression is used to calculate the 
limit under the average-rate ordinary credit regime. 

These conclusions may seem extremely strong, particularly in respect of regimes 
that are both widely used in the Community and are endorsed by the OECD Model 


[1987] ECR 1193 and Commission v Germany Case 178/84 [1987] ECR 1227. This would only limit the 
rates that could be charged on non-residents (and perhaps ummigrants), but it could create pressures on 
the rates charged on residents as well 

137 Asscher, n 4 above. 

138 See eg Asscher, ibid, and Imperial Chemical Industries plc v Colmer Case C-264/96 [1998] ECR I- 
4695, [1998] STC 875 
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Convention. They are, however, the result of an analysis that focuses on an 
examination of the effects of direct taxation on the free movement of individuals. 
In other words this is an analysis that specifically assesses the extent to which a 
measure may be expected to hinder free movement. 


Conclusion 


The objective of this article has been to provide an approach to the application of 
the freedom of movement provisions to direct taxation that responds to the 
criticisms that have been levied against the jurisprudence of the Court to date. In 
essence the criticism has been that the Court has taken an overly simplistic view 
of the operation of direct taxes and in particular of how national tax systems 
interact. 

My approach is not one of simply preventing the Court from trampling on 
principles of taxation. Instead I have sought to provide a more powerful 
methodology that is capable of identifying far more precisely where tax systems 
interfere with the free movement of persons, in particular. I leave open the question 
whether this approach has applications to other situations where the freedom of 
movement provisions are affected by interactions between the measures adopted 
by two member states. 

The interactions between tax systems mean that non-discrimination is often a 
poor criterion to use to assess the impact of taxation on freedom of movement, 
especially in the case of partial migration. The late development of the concept of 
non-discriminatory obstacles in the context of the freedom of movement of 
workers and the freedom of establishment left the Court to depend heavily on the 
concept of covert or indirect discrimination. Discrimination is a concept that only 
applies to individuals in comparable situations. The reliance on covert 
discrimination has led to the unrealistic identification of comparable situations 
between partial migrants and natives. 

There are two elements to resolving these difficulties. The first is the recognition 
that obstacles to freedom of movement are the counterpart of costs of migration in 
the analysis of migration of individuals. This provides a framework for analysing 
obstacles, but more specifically it explains the implications of mere differences in 
tax levels between countries. Such differences should not be seen merely as the 
result of lack of harmonisation; they are incentives to migration rather than costs of 
migration. Thus they are simply not obstacles to migration, although the migration 
they encourage may represent an economic distortion. Such differences may fall 
within the scope of provisions of the EC Treaty concerned with the elimination of 
distortions, such as those on state aids or competition, or more generally those on 
the harmonisation or approximation of laws, but they are not the concern of the 
freedom of movement principles. 

The second element follows on from the first. The cross-migration test provides 
a precise approach to understanding where taxation introduces costs of migration. 
In particular it provides a way of distinguishing such costs from the incentives for 
migration that taxation also creates. In this article I have explored what the test 
reveals about the operation of the general schemes of double tax relief in use and 
the principles on which they are based. In order to demonstrate the operation of a 
novel methodology with precision I have used a partly algebraic exposition. One 
merit of this approach is that it helps to show that the results of applying the cross- 
migration test are often independent of the relative tax levels in the countries 
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involved. This resolves a major uncertainty that has often bedevilled the analysis of 
direct tax by the European Court. 

Nevertheless, it is not necessary to use algebra to apply the cross-migration test. 
The essence of the test is that the difference between an incentive to partial 
migration and a cost of partial migration is that incentives operate symmetrically: a 
positive incentive for migration in one direction is necessarily a disincentive for 
migration in the other direction. A cost of migration operates to discourage 
migration in one direction while offering no encouragement to migration in the 
other direction. Indeed a cost may burden migration in both directions at once. This 
distinction also explains why the cross-migration test 1s necessary: why it is 
necessary to compare partial migrants to partial migrants in the opposite direction 
rather than to natives, either at home or in the country of work. A provision. that 
imposes a different tax regime on partial migrants than on natives will merely 
create an incentive provided that it treats both immigrants and emigrants 
symmetrically. This may distort migration, but it does not hinder it.!%? 

The approach offered by the cross migration test may well have effects on the 
tax systems of member states that are no less dramatic than the effects of the 
Court’s over-enthusiastic application of non-discrimination to the unique position 
of the partial migrant. Indeed, I have suggested that two well-established methods 
of granting relief from international double taxation, the exemption with 
progression regime and the average-rate version of the ordinary credit regime, 
create obstacles to free movement that cannot be justified under the rule of reason. 
Even the marginal-rate version of the ordinary credit regime, used by the UK 
creates an obstacle to free movement, but in this case it can for once genuinely be 
justified as being the effect of unharmonised tax rates. 

The approach based on costs of migration and the cross-migration test makes it 
clear that the freedom of movement provisions address concerns quite distinct from 
those of the international network of double tax conventions, but it also provides 
conclusions that are demonstrably and precisely focused on protecting the freedom 
of movement of individuals within the Community. 


139 If the provision favours natives over partial immigrants, it may independently be objectionable as 
being discriminatory, provided that the natives and ummuigrants are in comparable situations The 
availability of the cross-migration test means that there ıs no need to force such comparability. 
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LEGISLATION 
Maternity Leave: Improved and Simplified? 


Jane Mair* 


In the early 1980s, Browne-Wilkinson J famously described the maternity leave 
provisions as being of ‘inordinate complexity exceeding the worst excesses of a 
taxing statute’.! The system of maternity leave at that time was set out in the 
Employment Protection (Consolidation) Act 1978 and was based on the right of 
an employee, with the necessary period of continuity of employment,’ to return 
to work within 29 weeks after the week of confinement. This right to return was 
dependent on compliance with various notification requirements. In 1994 the 
Pregnancy Directive? was implemented by means of the Trade Union Reform 
and Employment Rights Act 1993. No attempt was made on that occasion to 
blend the existing provisions with those required by the Directive but instead 
the new provisions were simply added on to the existing rules, resulting in a 
two tier system of protection: all female employees were entitled to a period of 
maternity leave of 14 weeks,* in addition to which, employees with the 
necessary period of continuity of employment retained their right to return to 
work by the end of 29 weeks after the week of childbirth. In both cases, the 
earliest that the woman could commence her period of leave was 11 weeks 
before the expected week of childbirth and the rights were subject to 
compliance with stringent notification requirements. The complexity identified 
by Browne-Wilkinson J had increased. 

These two rights formed the basis of the maternity leave scheme which was 
later set out in Part VIII of the Employment Rights Act 1996. In the 1998 White 
Paper Fairness at Work, the government stated its commitment to ‘Family 
Friendly’ employment and, within that context, the intention to take steps 
towards improvement and simplification of maternity leave. This process was 
begun by the Employment Relations Act 1999 which substituted a new Part 
VII of the Employment Rights Act 1996.6 The legislation set out the basic 
framework for maternity leave but provided for further regulations to be 
introduced by the Secretary of State; the Maternity and Parental Leave etc 
Regulations 1999 came into force on 15 December 1999 and have effect for 


* School of Law, University of Glasgow 


1 Lavery v Plessey Telecommunications Ltd [1983] IRLR 202, 206 EAT 

2 Two years’ continuous employment for employees who worked for 16 hours or more per week and 
five years’ continuous employment for those who worked between 8 and {6 hours per week 

3 Directive 92/85/EEC. 

4 This nght apphed to all women whose expected week of confinement was after 16 October 1994. 

5 Fairness at Work Cm 3968 (London: Stationery Office, 1998) ch 5. 

6 In addition to modifying the maternity leave provisions, the new part VIII of the 1996 Act also 
implements the European Parental Leave Directive 
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women whose expected week of childbirth falls on or after 30 April 2000.’ The 
new scheme of maternity leave is based on three types of leave: ordinary,® 
additional? and compulsory! maternity leave. 

In the process of public consultation which preceded the introduction of the 
Regulations,!! the government’s intention to improve rights to maternity leave and 
to simplify ‘things which employers and employees have often found confusing’ ” 
was restated. This note considers to what extent the provisions relating to maternity 
leave reflect that intention and to what extent they have in fact been simplified and 
improved. Other changes to maternity rights, for example in relation to unfair 
dismissal (reg 20) and subjection to a detriment (reg 19) on the grounds of 
pregnancy, are beyond the scope of this discussion which seeks to concentrate on 
the particularly complex area of maternity leave.!? 


Leave 


Types of leave 


Since 1975, a suitably qualified employee has been entitled ‘to return to work’ 
following childbirth within 29 weeks after the beginning of the week of 
childbirth.'4 In 1993, a new right was introduced for all female employees to a 
period of maternity leave of 14 weeks.!° In introducing the new right, little attempt 
was made to integrate the two provisions or to express them in consistent language, 
thus leading to the situation where a suitably qualified woman was on ‘maternity 
leave’ for 14 weeks and thereafter was absent with a ‘right to return’ to work. This 
gave rise to the practical question of how to refer to these different periods of 
leave: maternity leave and right to return; maternity leave and maternity absence; 
general maternity leave and extended maternity leave? The use of different 
language was an obvious example of the absence of any attempt to integrate the 
new rules with the existing rules. There was also scope for the misunderstanding 
that a woman who qualified only for the right to maternity leave was not entitled 
‘to return’. It is therefore to be welcomed that new, consistent and more readily 
understood titles for the various periods of leave have been introduced. There will 
now be three periods of leave: the ordinary maternity leave period,!® the 
compulsory maternity leave period!’ and the additional maternity leave period.!® 


7 SI 1999 No 3312. References in the text below to regulations are to these regulations References 
below to provisions of the Employment Rights Act (ERA) 1996 ın their pre-15 December 1999 form 
are termed ‘(old)’ and those to provisions in their post-15 December 1999 form are termed ‘(new)’ 

8 ERA 1996 s 71 (new). 

9 ERA 1996 s 73 (new). 

10 ERA 1996, s 72 (new). 

11 Parental and Maternity Leave. Public Consultation, (London. Department of Trade and Industry, 
August 1999). 

12 «bid para 23. 

13 Fora full explanation of the 1999 Regulations see ‘The Maternity and Parental Leave Regulations 1999- 
An EOR guide’ Egual Opportunities Review No 89 January/February 2000, 34 and for analysis of them 
within the context of the government’s commitment to family fnendly employment see A McColgan, 
‘Family Fnendly Frolics? The Maternity and Parental Leave etc. Regulations 1999’ (2000) 29 ILJ 125. 

14 ERA 1996, s 79 (old) 

15 ERA 1996, s 71 (old). 

16 ERA 1996, s 71 (new). 

17 ERA 1996, s 72 (new). This refers to a period of two weeks’ compulsory leave beginning with the day 
of childbirth, dunng which the woman cannot work for health and safety reasons, with an employer 
being liable to criminal sanctions for non-compliance (s 72(5) (new)). 

18 ERA 1996, s 73 (new) 
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Period of ordinary leave 


The Pregnancy Directive required a minimum period of maternity leave of 14 
weeks.!? Domestic law already provided for the payment of Statutory Maternity 
Pay (SMP) during a period of 18 weeks. In implementing the provisions of the 
Pregnancy Directive, Member States could not reduce existing rights2° and 
therefore the SMP period of 18 weeks was retained while the new general right to 
maternity leave only extended to a period of 14 weeks. This inconsistency could be 
viewed as another example of reluctance to integrate the new provisions with the 
old, and certainly, as reluctance to introduce anything more than was strictly 
required by the Directive. In an example of both simplification and improvement, 
the two periods have now been brought into line by regulation 6 of the Maternity 
and Parental Leave Regulations 1999 which provides for an ordinary maternity 
leave period of 18 weeks. Inconsistency remains however in relation to entitlement 
to maternity leave and maternity pay. There is no continuity of employment 
requirement in relation to ordinary maternity leave whereas the entitlement to SMP 
continues to be dependent on the woman having at least 26 weeks continuous 
employment at the qualifying week.?! 


Entitlement to additional leave 


The right to additional maternity leave (the old ‘right to return’) has also been 
improved in a significant way. It is now available to female employees who have a 
period of one year’s continuous employment at the 11th week before the expected 
week of childbirth (reg 5) instead of the previous requirement of two years’ 
continuous employment.” While this reduction in continuity will clearly extend 
the right to leave of many women, the practical significance of this will continue to 
be limited by the fact that this period of leave is not accompanied by a statutory 
entitlement to pay. 


Notice of leave 


‘Maternity rights can cause a conflict between important employee rights ... and 
inconvenience to an employer; the compromise solution has been to enact definite 
rights, but to make them heavily dependent on the observance of equally definite 
procedural requirements’ .*? Nowhere has this compromise been more evident than 
in the requirements as to notice which must be given by the employee in relation to 
maternity leave. It is quite obvious that an employer requires, and should be 
entitled to, notice of intended periods of leave. The notice requirements have, 
however, been open to criticism for several reasons. First, the requirements of 
notice were confusing: different periods of notice being required for different 
purposes. Secondly, failure to comply with the notice requirements had very 
serious consequences for the employee. To what extent have these criticisms been 
addressed? 


19 Council Directive 92/85/EEC art 8 

20 rbid art 1(3) 

21 ie the 15th week before the expected week of confinement: Social Security Contributions and Benefits 
Act 1992, s 164. 

22 ERA 1996, s 79(1)(b) (old). 

23 Smuth and Thomas, Smith & Wood’s Industrial Law (London: Butterworths, 6th ed 1996) 269. 
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Notice requirements 


Under the previous provisions, different periods of notice were required for 
different purposes, for example, 21 days’ notice of the intended date of 
commencement,24 seven days’ notice of an intention to return early to work” 
and, where the employer had sought confirmation of the woman’s intention to 
return to work, a period of 14 days was given to the woman within which to 
reply.26 A welcome simplification is that all periods of notice are now 21 days.” 

In relation to ordinary maternity leave, at least 21 days before the date on which 
she intends her leave to commence, an employee must give notice of her pregnancy, 
of the expected week of childbirth and of the intended date of commencement (reg 
4(1)(a)). The employer may request that the notice of the commencement date be in 
writing (reg 4(2)) and may also request medical certification of the expected week of 
childbirth (reg 4(1)(b)). The provisions for automatic commencement of the ordinary 
maternity leave period, either on the first day of absence from work after the 
beginning of the sixth week before the expected week of childbirth wholly or partly 
because of pregnancy or on the day of childbirth, are unchanged (reg 6). Where leave 
commences in either of these ways, notice of absence from work wholly or partly 
because of pregnancy (reg 4(3)) or of the birth (reg 4(4)) is required as soon as 1S 
reasonably practicable. These requirements are similar to those under the previous 
provisions.”8 Where there has been simplification is in relation to additional maternity 
leave. No additional notice is now required where an employee intends to take 
additional maternity leave. The only requirements are that the employee is entitled to 
ordinary maternity leave and that at the beginning of the eleventh week before the 
expected week of childbirth she has at least one year’s continuous employment (reg 
5). This is a significant simplification of the previous requirement that a woman had 
to give notice both of her maternity leave and also of her intention to exercise the 
right to return. Where a woman is entitled to the period of additional maternity leave 
it is now to be assumed that she will take this leave. 


Failure to give notice 


To what extent has the second criticism, that of the consequences of failure to give 
proper notice, been addressed? The previous legal provisions,” made it clear that the 
woman had neither the right to ordinary maternity leave nor the mght to return to 
work unless she satisfied the notice requirements. In the DTI Consultation which 
preceded the publication of the draft Regulations, it was recognised that 
‘To]ccasionally things go wrong and an employee does not give the correct notice 
for starting or returning from maternity leave’.2° While recognising the need for rules 
to deal with this situation it was suggested that the current rules which might result in 
the loss of the right to leave were unduly harsh. The government proposed that failure 
to give the required notice of the commencement of maternity leave should result in 
the leave being delayed. The Equal Opportunities Commission, in their response to 





24 ERA s 74(3) (old). 

25 ERA s 76(1) (old). 

26 ERA s 8X2) (old). 

27 n7 above, regs 4 (entitlement to ordinary maternity leave), 11 (antention to return to work during 
maternity leave period), 12 (intention to return after additional maternity leave). 

28 ERA 1996, s 74(4) and (5) (old) 

29 ERA 1996, ss 75 and 80 (old). 

30 n 11 above para 27. 
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the DTI, while welcoming the move towards reducing the harsh consequences of 
failure to comply with the notice requirements, highlighted the practical difficulties 
of delaying leave where an employee needs to commence maternity leave due to 
health reasons.*! They recommended that a woman who commenced leave without 
proper notice should be treated as on unauthorised leave and dealt with according to 
the employer’s normal disciplinary process. In the end, this proposal has not been 
included in the final Regulations. Sections 71 to 73 of the amended Employment 
Rights Act 1996 provide that an employee may be absent during ordinary, 
compulsory and additional maternity leave provided that she satisfies prescribed 
conditions. These conditions have now been set out in regulation 4 of the Maternity 
and Parental Leave Regulations which states that an employee is entitled to ordinary 
maternity leave provided that she gives the requisite notice. Both additional maternity 
leave (reg 5) and compulsory maternity leave (reg 8) are dependent on entitlement to 
ordinary maternity leave. While the requirements to give notice have been simplified, 
it appears that the harsh consequences of failure to comply with the requirements 
have not been lessened. This criticism of the existing provisions has not been 
addressed and to this extent the Regulations have failed to fulfil the expectations 
raised by Fairness at Work and the DTI’s consultation document. 


Contractual status 


One area of considerable uncertainty has been that of the contractual status of a 
woman who is absent from work during the period of additional maternity leave. This 
issue has been considered by the courts on a number of occasions,22 resulting in some 
clarification, but uncertainty continued and the government indicated their intention 
to clarify the contractual position. The new provisions do now address this problem 
but inconsistencies between ordinary and additional maternity leave remain. It is 
provided in the new section 71 of the Employment Rights Act 1996 that a woman on 
ordinary maternity leave is entitled to the benefit of the terms and conditions of 
employment which would have applied if she had not been absent, and is bound by 
obligations arising under those terms and conditions except in so far as they are 
inconsistent with her right to leave.33 The new provision further clarifies that terms 
and conditions of employment extend to ‘matters connected with’ her employment 
whether or not they arise under her contract.34 This entitlement continues to be 
subject to the important exception of terms and conditions about ‘remuneration’25 
although regulation 9 of the 1999 regulations has limited remuneration to ‘sums 
payable by way of wages and salary’. There is little change here, with the contract 
continuing as it did under the previous provisions,» although there is some additional 
clarification. 

The uncertainty in the past has related to the contractual position of a woman 
during the period now to be known as additional maternity Jeave.3” The right to return 
to work made no reference to contractual entitlement during the period of absence, 





31 Parental and Maternity Leave, (Manchester. EOC, September 1999) 18. 

32 See eg Kelly v Liverpool Maritime Terminals [1988] IRLR 310; cf Hilton International Hotels (UK) 
Ltd v Kaıssi [1994] IRLR 270 

33 s71 (4)(a) and (b) (new). 

34 s 71(5)(b) (new). 

35 ibid. 

36 ERA, s 71(1) (old). 

37 See eg Crees v Royal London Insurance [1997] IRLR 85 EAT; Kwik Save Stores v Greaves [1997] 
IRLR 268 EAT, Lewis Woolf Griptight Ltd v Corfield [1997] IRLR 432 EAT. 
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providing only that the employee was entitled to return on terms and conditions as to 
remuneration not less favourable than those which would have applied if she had not 
been absent at all38 and otherwise on terms and conditions not less favourable than 
those which would have applied had she returned to work immediately at the end of 
her maternity leave period.3? With regard to seniority, pension rights and similar 
rights her period of employment until the end of maternity leave was to be treated as 
continuous with her period of employment following her return to work.“ The 
intention to clarify the contractual status during the additional maternity leave 
period! was confirmed in the new section 73 of the Employment Rights Act 1996 
which sets out the right to additional maternity leave. It states that a woman on 
additional maternity leave is entitled to the benefit of terms and conditions which 
would have applied if she had not been absent, and is similarly bound by obligations 
arising from those terms and conditions but, unlike the position as regards ordinary 
maternity leave, this entitlement is for such purposes and to such extent as may be 
prescribed.42 The Maternity and Parental Leave Regulations have now provided that 
the woman is entitled only to the benefit of the employer’s implied obligation of trust 
and confidence and any terms and conditions relating to notice of termination, 
redundancy compensation or disciplinary or grievance procedures (reg 17(1)(a)). She 
continues to be bound by her implied obligation of good faith and any terms and 
conditions relating to notice of termination of the contract by her, disclosure of 
confidential information, acceptance of gifts or other benefits or participation in any 
other business (reg 17(1)(b)). 

The treatment of an employee while on maternity leave is one specific example 
of the, at times difficult, relationship between the ‘equal treatment’ of male and 
female employees and the ‘special treatment’ of pregnant employees. This is 
evident in the relationship between the general principles of equality, laid down in 
Article 141 of the European Community Treaty and the Equal Treatment 
Directive, and the specific rights provided by the Pregnancy Directive. To 
date there has been relatively little assistance for employees seeking to improve 
their entitlements while on maternity leave, by way of reliance on equal pay and 
equal treatment provisions, with the European Court of Justice (ECJ) seeking in a 
number of decisions to clarify the relationship between equal and special 
treatment.45 The recent decision of the ECJ in Thibault, however, to the effect 
that it was in breach of the Equal Treatment Directive to exclude a woman from an 
annual performance assessment because she was on maternity leave, leaves open 
the possibility of using the equality principle even during the period of maternity 
leave. Attempts may still be made, therefore, to argue that the current contractual 
status awarded to women on additional maternity leave is inadequate. 

While these provisions represent a move towards clarification of the contractual 
status of a woman on maternity leave, they are open to criticism for failing to treat 
additional maternity leave and ordinary maternity leave in the same way. The 


38 ERA 1996, s 79(2)(a) (old). 

39 s 79(2)(c) (old). 

40 s 79(2)(b) (old). 

41 See Fairness at Work n 5 above paras 5 20 — 5.21. 

42 s 73 (4)(a) and (b) (new). 

43 Council Directive 76/207/EEC. 

44 Council Directive 92/85/EEC. 

45 For discussion of recent decisions of the ECJ in this area see E Caracciolo di Torella, ‘Recent 
Developments in Pregnancy and Maternity Rights’ (1999) 28 ILJ 276. See also McColgan’s 
assessment of extent to which the 1999 Regulations comply with EC law, n 13 above 131-134. 

46 Caisse Nationale d’Assurance Vieillesse des Travailleurs Salaries yv Thibault [1998] ECR I-2011 


882 © The Modem Law Review Lumited 2000 


November 2000] Maternity Leave: Improved and Simplified? 


government indicated its intention to simplify the provisions relating to maternity 
leave and while they have taken steps to deal with the uncertainty of status, they 
have fallen short of a simplified system which would allow for continuation of the 
same rights and obligations throughout both periods of leave. 


Returning to work 


One aspect of the previous system of maternity leave which has given rise to 
particular problems is that of the right to return to work. The recent decision of the 
Court of Appeal in the cases of Crees v Royal London Insurance and Kwik Save 
Stores Lid v Greaves” resulted in a significant improvement in the position of the 
employee who was attempting to exercise her Tight to return to work. These cases 
concerned women who were unable to return to work on the due dates as a result of 
illness. In both cases, the women informed their employers that they would be unable 
to return on the notified dates and the Employment Appeal Tribunal held that they 
had lost the right to return. On appeal, however, the Court of Appeal, hearing both 
cases together, held that, in order to exercise her right to return, all that was required 
by the Act was that the woman give written notice to the employer.*® The actual 
physical presence of the woman at work on the notified date was not necessary 
provided that she had previously given the appropriate written notice to her employer 
of her intention to return. Despite the improvement which this decision of the Court 
of Appeal represented for women attempting to return to work, the statutory 
requirements remained unsatisfactory. Three particular aspects of the right to return 
which created difficulties have now been addressed by the 1999 Regulations: notice, 
contractual status and postponement of the date of return on medical grounds. 


Notice of return 


The complexity of notice requirements, which has already been discussed, could be 
seen in particular in relation to the right to return. An employee wishing to exercise 
her right to return could be required to give notice on three occasions. The first 
occasion was prior to the commencement of maternity leave and, as noted above, 
this has now been abolished. Separate notice of additional maternity leave is no 
longer required but entitlement is dependent on having given notice of ordinary 
maternity leave. 

The second stage at which a woman might be required to give notice was 
during the course of her maternity leave period. Section 80 provided that, not 
earlier than 21 days before the end of the maternity leave period, an employer 
might seek written confirmation from the employee of her intention to exercise 
her right to return. The employee was then obliged to provide written 
confirmation within 14 days of receipt of the request, with failure to do so 
resulting in loss of entitlement to return.49 Under the new provisions, it remains 
open to the employer to seek confirmation of return at this stage and it seems 
reasonable that an employer should have this information. The provision has, 
however, been modified in some respects which contributes to its simplification 
and improvement. It has been simplified to the extent that, as noted above, all 


47 [1998] IRLR 245. 
48 ERA 1996, s 82 (1) (old). 
49 ERA 1996, s 80(2) (old). 
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notice periods are now 21 days. The employer may seek written confirmation not 
earlier than 21 days before the end of the ordinary maternity leave period and the 
employee must then respond within 21 days (reg 12). The employer’s request for 
confirmation must be accompanied by a written statement explaining how the 
woman may calculate the date on which her additional maternity leave period 
will end and warning of the consequences of failure to respond within 21 days.*° 
These changes are welcome if slightly disappointing in that they do not quite 
match what was proposed in the DTI’s Public Consultation document. The 
government’s preference for employer and employee ‘to remain in touch ... on a 
voluntary basis’5! was stressed and only where an employee had not notified the 
employer of the actual date of birth was the employer to be entitled to write 
seeking confirmation of intention to return. The regulations make no mention of 
this voluntary communication and therefore it seems that even where a woman 
has informed her employer of the birth, she may still be asked for written 
confirmation of her intention to return. The Consultation paper also proposed that 
following the woman’s confirmation of her intention to return, the employer 
should then confirm the last possible date for return. This would have placed on 
the employer the responsibility for calculating the exact date of return. The 
regulations have not included this provision but instead require the employer to 
provide the woman with an explanation of how she may determine the date on 
which her additional maternity leave period will end (reg 12(3)). 

The third stage at which notice was previously required was in order to exercise the 
right to return itself. Section 82 provided that an employee should exercise the right 
to return by giving written notice at least 21 days before the day on which she 
intended to return to work. This notice is no longer required and it is now assumed 
that a woman will return at the end of the period of additional maternity leave. Notice 
of return is only required where she intends to return early. Where the employee 
wishes to return to work early, during either the ordinary or additional period, she 
must now give 21 days’ notice (reg 11). This seems reasonable and whereas it 
requires a longer period of notice than was previously necessary for early return — 21 
days instead of 7 — it has the clear advantage of being consistent with the other notice 
periods. 


Contractual status 


Linked to the complexity of notice was the uncertainty surrounding contractual 
status during the period of absence now known as additional maternity leave. If a 
woman failed to return to work on the correct day and her contract was found not 
to have continued, her employment was treated as having terminated but without a 
dismissal. As discussed above, the contract is now to continue throughout the 
period of additional maternity leave with the consequence that a woman who is not 
allowed to return to work will be treated as having been dismissed. 


Postponement of return on medical grounds 
The third issue which has given rise to difficulty for women attempting to return to 
work relates to the provision which allowed for a woman to postpone her return for 


ha eS 

50 Regulation 19 provides protection from detriment and regulation 20 provides for automatically unfair 
dismissal where the reason for the employer’s conduct is that the woman took or sought to take 
additional maternity leave. This protection is excluded where the woman has failed to give the proper 
notification of intention to retum. reg 12. 

51 n 11 above para 26 
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a maximum of four weeks on medical grounds.’ The Employment Appeal 
Tribunal in Kwik Save” held that where a woman was still unable to return to 
work following a postponement of the date of return, and the contract had not 
continued, she lost her right to return. On appeal, the Court of Appeal took a 
different and purposive approach,* holding that all that was required of the woman 
in order to exercise her right to return was that she gave the appropriate notice. 
Actual physical presence at work was not required by the statute. If she failed to 
return to work she would then be regarded as absent due to illness and should be 
dealt with accordingly. The provisions allowing for postponement of the date of 
return have now been abolished. The woman’s period of additional maternity leave 
will now come to an end 29 weeks after the week of childbirth. If at that time she is 
unable to return to work due to illness she will simply be treated in the same way as 
any other employee who is incapable of working for health reasons. 

Postponement of the date of return from additional maternity leave was 
previously also possible by the employer ‘for a specified reason’>° or where there 
was ‘an interruption of work’ which would make it unreasonable to expect the 
employee to return to work.>® These possibilities for postponement have not been 
included in the new provisions inserted by the Employment Relations Act 1999 
and the 1999 Regulations. It should be noted, however, that one possible way of 
postponing her return date is for the employee to take unpaid ‘parental leave’ 
immediately following her period of maternity leave.’ This would be subject to 
the notice requirements applied either by the employer or in the default provisions 
set out in Schedule 2 to the 1999 Regulations.>® 


Conclusions 


In general, these changes to the law on maternity leave are to be welcomed. The 
existing legislation on maternity leave has been improved and simplified in a number 
of ways. The process of balancing the rights of the employee and the inconvenience 
to the employer continues but it appears to be a slightly fairer balance. The system of 
maternity leave is still, however, far from straightforward. Confirmation of the 
continuation of the employment contract during additional maternity leave is a 
considerable improvement, but the continuing distinction between the extent of 
contractual rights and obligations during ordinary and additional maternity leave is 
likely to create some confusion for both employers and employees. The position of an 
employee wishing to take additional maternity leave is much improved by the 
changes to the notice requirements although she remains vulnerable in the situation 
where the employer seeks confirmation after the birth of her intention to return and 
she fails to respond in time. It is also unfortunate that, while the legal framework is 
contained within the 1996 Act, much of the detail is found within the Regulations. 
Taking these measures together with those relating to Statutory Maternity Pay and 
health and safety issues relating to maternity, it becomes necessary to be familiar with 
a range of separate pieces of legislation. Further account needs to be taken of the 





52 ERA s 82(3) (old). 

53 [1997] IRLR 268 

54 [1998] IRLR 245. 

55 ERA 1996 s 82(2) (old) 

56 ERA 1996 s 82(7) (old). 

57 ERA 1996 ss 76 and 77 (new) and 1999 regulations regs 13 16, 18. 
58 See the references ın n 13 above. 
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interaction between these specific maternity rights and the law relating to sex 
discrimination.°? This in itself does not contribute to a simple system. 

In assessing the improvements which have been made, attention should also 
focus on those things which have not changed; anticipated improvements which 
have not materialised. The automatic commencement of maternity leave due to 
pregnancy related absence within the six weeks prior to the expected week of 
childbirth continues unchanged (reg 6(1)(b)). The right to return to work was 
previously restricted in the situation where the number of employees did not 
exceed five® and this vulnerability of women in small businesses has remained 
unchanged in the context of the new provisions on additional maternity leave (reg 
20(b)). A further area in which change might have been expected and which would 
have significantly improved and extended the availability of maternity leave was in 
relation to the personal scope of the provisions. Despite moves in other recent 
legislation towards extending statutory rights to a wider category of ‘workers’®! 
than the traditionally protected ‘employees’, the entitlement to maternity leave 
continues to apply only to employees. 

The recent changes do, however, represent some improvement and simpli- 
fication of the previous provisions and to that extent may help to justify the 
government’s ‘family friendly’ claims. The mutual benefit to the employee and the 
employer of allowing an easier combination of work and family was stressed in 
Fairness at Work © and in the new provisions on maternity leave there appears to 
be some move away from the view that maternity leave is simply a burden on 
employers to a recognition of the advantages for both women and employers. In 
particular, the easing of the notice requirements seems to represent a move away 
from the perception of the old rules as being there to catch the employee out. These 
changes to maternity leave have been presented by the government as only one 
aspect of a more widespread family friendly policy which includes the regulation 
of working time and the introduction of entitlement to parental leave and leave for 
urgent family reasons.®? In assessing their commitment to family friendly 
employment, however, it should be borne in mind that a substantial part of the 
new legislation is being introduced not on their own initiative but in order to 
implement European Community directives. In their chosen means of 
implementation there is little to suggest any greater willingness on the part of 
this government to go beyond the basic rights required by the European directives, 
than was displayed by the previous government. This in itself must question the 
extent to which the government can claim to be ‘family friendly’. In introducing 
some regulation of working hours and an entitlement to parental leave, they are in 
fact doing no more than they are obliged to do. The changes to maternity leave, 
however, are not being imposed by Europe and may indeed be the result of a 
genuine desire to improve an area of law which has attracted much criticism and in 
so doing to offer some help to those trying to combine work and family life. 


59 Sex Discnmination Act 1975, as amended, Article 141 of the European Community Treaty and the 
Equal Treatment Directive 76/207/EEC. 

60 ERA 1996 s 96(2). 

61 See eg National Minimum Wage Act 1998 ss 1 & 54 and Working Time Regulations 1998 SI 1998 
No 1833 reg 2(1). 

62 n 5 above para 5.3. 

63 For an assessment of the government’s commitment to ‘family friendly’ employment policies see A. 
McColgan n 13 above. 

64 The Working Time Directive 93/104/EC; Parental. Leave Directive 96/34/EC and Part-trme Workers 
Directive 97/81/EC. 
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Contractual Intention under Section 1(1)(b) and 1(2) of 
the Contracts (Rights of Third Parties) Act 1999 


Thomas Roe* 


Unlike section 1(1)(a), section 1(1)(b) of the Contracts (Rights of Third Parties) Act 
1999! is not dependent upon the contracting parties expressly giving a third party a 
right of action. Rather, it renders enforceable by a third party any term of a contract 
which “purports to confer a benefit’ on the third party. But it is subject to subsection 
(2), which provides that subsection (1)(b) ‘does not apply if on a proper construction 
of the contract it appears that the parties did not intend the term to be enforceable by 
the third party.’ The determination of whether a term which purports to confer a 
benefit should be given effect under section 1(1)(b), or denied it under section 1(2), is 
likely to be a source of litigation in many cases. This note considers the interrelation 
of subsections (1)(b) and (2). In particular: (i) who needs to prove what when the 
court is considering whether a contractual term which purportedly benefits a third 
party should be given effect; (ii) how should the court go about determining the 
statutory question, whether on the proper construction of the contract it appears that 
the parties did not intend the contract to be enforceable by a third party? 


Who needs to prove what under subsections (1)(b) and (2)? 


In practice, the incidence of the burden of proof is rarely decisive in a case. But 
it is important nonetheless for the way in which it frames the structure of the 
court’s enquiry. A court faced with a contract which apparently confers a benefit 
on a third party ought, if invited to do so, to look for material which suggests that 
an enforceable benefit was not intended to be conferred, rather than material 
which suggests that it was so intended: this follows from the fact that section 
1(1)(b) is disapplied by section 1(2) where it appears that the parties did not 
intend to confer a benefit, rather than applied where it appears that they did. But 
this does not answer the practical question of which party must raise the issue, 
and how it will be resolved. The legislation itself provides no guidance beyond 
the provisions already cited. The Law Commission’s Report,* on which the 
legislation is based, states the Commission’s intentions in various different 
ways. Where the contract purports to confer a benefit, there is a ‘rebuttable 
presumption’ in favour of a third party right.? (This is the way in which the 
effect of the provisions is commonly described.*) The ‘onus of proof’ is on the 
person who contends that the contracting parties did not intend the term to be 


* 3 Hare Court, Temple. 


1 On the Act generally see C. Macmillan ‘A Birthday Present for Lord Denning: The Contracts (Rights 
of Third Parties) Act 1999" (2000) 63 MLR 721 

2 Law Commission, Prvity of Contract: Contracts for the Benefit of Third Parties, Report No 242 Cm 
3329 (1996) (Report) 

3 ibid para 7.17. 

4 eg M. Dean [2000] Journal of Business Law 143, 147; M. Furmston, The Law of Contract (London: 
Butterworths, 1999) 944. 
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enforceable by the third party;> ‘doubts as to the parties’ intentions will be 
resolved in the third party’s favour.’® 

Since the Act was passed to give effect to the Law Commission’s proposals, 
recourse to the Report will be permissible in interpreting any ambiguities which 
arise in its construction.’ However, the court’s primary concern should, of course, 
be for the words of the statute themselves. From these it is submitted that the 
following appears to be the position. (It is assumed below that the defendant is one 
of the contracting parties — usually, the promisor — while the claimant is the third 
party). Assuming that the contract purports to confer a benefit on the third party,® 
section 1(1)(b) will apply to give the claimant a right unless it is suggested by the 
defendant that section 1(2) operates so as to disapply it. This follows from the 
drafting of section 1(2) as a proviso and from the general common law principle 
that the legal burden of proving a defence which goes beyond a simple denial of 
the claimant’s assertions rests on the defendant.? Thus, a claimant who can show 
that the term purports to confer a benefit will not need to go further and allege that, 
on a proper construction of the contract, the parties intended to grant an 
enforceable right. To this extent, it is right to describe the legislation as creating a 
rebuttable presumption of enforceability in cases where the contract purports to 
confer a benefit on the third party. 

However, if the defendant does raise section 1(2), different considerations arise. 
The task for the court is to decide ‘if on a proper construction of the contract it 
appears that the parties did not intend the term to be enforceable by the third party’. 
This is, at first sight, a curiously drafted provision. On the one hand, the court is 
directed to determine ‘if ... the parties did not intend the term to be enforceable by 
the third party.’ Put this way, the question is a subjective one: what did the parties 
intend? There would be something to be said for such an approach; insofar as the 
reason for abolishing the privity rule was to give effect to the intentions of the 
contracting parties,!9 they ought not to find themselves burdened with obligations 
to strangers to the contract which they never intended themselves to have. Yet the 
draftsman qualifies the direction to look for the contracting parties’ intentions with 
the words ‘on a proper construction of the contract it appears that ...’ These require 
a search for the parties’ intentions only in the limited sense in which the court looks 
for intention in construing any contract: what were the parties’ intentions, as 
expressed in the language which they actually used?'' It is an objective test. There 
are strong policy arguments that this ought to be the criterion for deciding whether 
the third party is to be able to demand as of right the benefit purportedly conferred 
on him by the contract; third parties may take the contract at face value and act on 
their consequent assumptions that a benefit will indeed be conferred.!? 
Accordingly, the exercise under section 1(2) is not to determine what the parties 
intended but, rather, what they intended on a proper construction of the contract. 

This is important for the burden of proof. The true construction of a 
written contract is a question of law, not fact.!3 No burden lies on either 


Report para 7.18. 
ibid 


5 
6 
7 Under Pepper v Hart [1993] AC 593 HL 
8 This issue is beyond the scope of this note 
9 See Adrian Keane, The Modern Law of Evidence (London: Butterworths, 1996) 77-79. 
10 This was the Law Commission’s primary argument for reform: see Report para 3.1. 
11 See eg Pioneer Shipping. Ltd v BTP Tioxide Ltd [1982] AC 724, 736 per Lord Diplock. 
12 This was the second argument for reform: see Report para 3.2. 
13 Pioneer Shipping Ltd v BTP Tioxide Ltd n 11 above; Carmichael v National Power Plec [1999] ICR 
1226 HL. 
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side.!4 Accordingly, no question arises of either party needing to ‘rebut’ the 
presumption that a contract which purports to confer a benefit actually does so; 
once the issue has been raised by the defendant, the judge must decide it without 
reference to any burden of proof. It is respectfully suggested that the Law 
Commission is wrong in the Report to refer to the promisor’s need to rebut a 
presumption in such circumstances. Whilst it is true that the court’s enquiry is into 
whether the parties did not intend the third party to have a right, rather than into 
whether they did, there is no formal burden of proof in deciding this issue. 
However, as is discussed below, as an aid to construction either party may rely 
upon matters beyond the words of the contract themselves. These are matters of 
fact and, in so far as the facts themselves are in dispute, the burden of proving them 
will fall upon the defendant. This again follows from the fact that section 1(2) is a 
proviso, and amounts to a defence which goes beyond a mere denial of the 
claimant’s assertions. Moreover, in contrast to a written contract, the construction 
of an oral contract is a question of fact.!° Accordingly, in such cases it is accurate 
to speak of burdens of proof. The burden ought to lie upon the party who claims 
that the contract does not confer a right on the third party. 


Matters which the court ought to take into account in construing 
the contract for the purposes of section 1(2) 


Plainly, if the contracting parties state that the third party is intended to have an 
enforceable right, this will have such an effect. (The third party would also be 
entitled to enforce the contract under section 1(1)(a), of course.) Conversely, 
stating expressly in the contract that no third party rights are intended to arise will 
usually be an effective way of ensuring that they do not. Where the proper 
construction of the contract is not so clear, the basic principles ought, it is 
submitted, to be those which apply to the construction of contracts generally. Sir 
Christopher Staughton recently summed these up in this way: 


[Y]ou are to find the intention of the parties, and for that purpose you look first at the 
wording of the contract and see what it says. You do not ask the parties to tell you what they 
thought it meant. Secondly, you may look at the surrounding circumstances known to both 
parties, that is what was going on around them when they made the contract. Thirdly, if there 
is evidence that the ordinary meaning of the words would lead to an absurd result, you must 
consider whether they can reasonably bear some other meaning. Fourthly, the court may 
look at evidence of how the market works, if it does not know already, and at any custom 
which is commonly regarded as binding on everyone in the market.!® 


Some words may more easily be taken to show an intention to confer an 
enforceable right than others. Thus, the use of the same words to confer a benefit 
both on one of the contracting parties and on the third party may be likely to show 
such an intention; the words used to confer the right on the contracting party were 
obviously meant to confer an enforceable right — why should they mean anything 
different when applied to a third party? By the same token, a very different choice 
of words may perhaps indicate that the third party is to have something less than an 


14 Scott v Martin [1987] 2 All ER 813 CA 

15 n 13 above. 

16 ‘How do the Courts Interpret Commercial Contracts?’ [1999] CLJ 303, 313, see also Prenn v 
Simmonds [1971] 1 WLR 1381, 1384-1386, per Lord Wilberforce and Reardon Smith Line Ltd v 
Yngvar Hansen-Tangen [1976] 1 WLR 989, 995-996. 
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enforceable right. Words which are vaguer may again be taken to signify that the 
third party is not to have an enforceable right. But every case will turn on its facts. 

The Law Commission gives some examples of how it expects section 1(2) to 
work in practice. On the facts of Beswick v Beswick,!’ in which a nephew agreed in 
writing with his uncle to pay an annuity to his aunt after his uncle’s death, but 
failed to do so, the Commission asserts that the nephew could not satisfy the onus 
of proving that, on the proper construction of the agreement, it was not intended 
that the aunt should have an enforceable right.!® For reasons which have already 
been discussed, the Commission is (it is respectfully suggested) incorrect to put the 
matter in terms of satisfying an onus of proof. But the underlying point is surely 
right: it could not be said that this was a contract from which it appeared that the 
parties had not intended the aunt to have an enforceable right. In reality, neither 
party probably gave much thought to questions of enforceability. However, the 
nephew had expressly agreed to pay his aunt the annuity. The uncle had expressly 
agreed to transfer his business to the nephew in return. They must have intended 
that each could be held to his bargain. 

A contrasting example is in the field of construction contracts. Here, of course, 
the practice is for there to be a chain of contracts from employer to head-contractor 
to sub-contractor and so on. A sub-contractor’s contract with the head-contractor 
by its nature will often expressly confer a benefit on the employer, so passing the 
test in section 1(1)(b). But the Commission’s view is that this would not be 
expected to give the employer a right to enforce its terms under the Act. 


This 1s because .. the parties have deliberately set up a chain of contracts which are well 
understood in the construction industry as ensuring that a party’s remedies lie against the 
other party only ... On the assumption that the deliberately created chain of liability 
continues to thrive subsequent to our reform, our reform would not cut across it because on a 
proper construction of the contract — construed in the light of the surrounding circumstances 
(that is, the existence of the connected head-contract and the background practice and 
understanding of the construction industry) — the contracting parties ... did not intend the 
third party to have the nght of enforceability. !9 


In a similar vein, the Law Commission considers that section 1(1)(b) would not 
normally give a purchaser of goods from a retailer a right to sue the manufacturer 
direct; the purchaser already has a direct right of action against the retailer, so that 
it is quite easy to infer that the manufacturer and the retailer, on the proper 
construction of their contract, did not intend there to be a direct right of action 
against the manufacturer. 

As these examples show, it may well be significant whether there is another 
route by which the third party might enforce performance of the term. Young 
Beswick’s aunt could only enforce (in her own right) if she had a right under the 
contract between nephew and uncle. If nephew and uncle had not intended her to 
have this right, they must not have intended her to have any way of enforcing the 
contract at all. The employer, by contrast, has a well-established right against the 
head-contractor: the head-contractor and the sub-contractor could intend not to 
grant a directly enforceable right against the sub-contractor, without meaning the 
employer to have no right at all. 


17 [1968] AC 58 
18 Report para 7.46. 
19 Report para 7.18. 
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A related question is the extent to which it is legitimate for the court to have 
recourse to the circumstances surrounding the formation of the contract, in 
deciding whether the parties did not intend to grant an enforceable third party right. 
Traditionally, the court faced with interpreting a written contract will not without 
compelling reason go beyond the words of the contract. The speech of Lord 
Hoffmann in Investors Compensation Scheme Ltd v West Bromwich BS” has been 
generally seen as allowing the court to take a far broader approach when discerning 
contractual intention. The background which the court might take into account, 
according to Lord Hoffmann, nowadays includes ‘absolutely anything which 
would have affected the way in which the language of the document would have 
been understood by a reasonable man,’ provided only that it should have been 
‘reasonably available to the parties.” As between contracting parties, such an 
approach may (perhaps) be sensible. If applied to the test under section 1(2), 
however, it could well lead to injustice, for it would permit contracting parties to 
claim that the intention behind a contract which, on its face, appeared to be 
enforceable by the third party, was not that it should be so enforceable. In this 
context the criticism of the broad approach by Saville LJ, as he then was, in 
National Bank of Sharjah v Dellborg' is apposite. He had assignees in mind, but 
the point is much the same: 


[T]he position of third parties (which would include assignees of contractual nghts) does not 
seem to have been considered at all. They are unlikely in the nature of things to be aware of 
the surrounding circumstances. Where the words of the agreement have only one meaning, 
and that meaning 1s not self-evidently nonsensical, is the third party justified in taking that to 
be the agreement that was made [even though, as between the parties, the broad approach 
might lead to a different result], or unable to rely on the words used without examining 
(which it is likely to be difficult or impossible for third parties to do) all the surrounding 
circumstances? 


Either way, observed Saville LJ, reference to surrounding circumstances not 
available to third parties was highly unsatisfactory. The same considerations surely 
apply to the enquiry under section 1(2): it is submitted that the court should be 
reluctant to look too deeply into the surrounding circumstances when discerning 
the contracting parties’ intentions. 


Is it relevant that the parties have failed to make provision for 
third party rights? 


Where the contracting parties simply make no reference either way to third party 
rights, to what extent may this omission be relied upon as showing that, on a proper 
construction of the contract, they did — or did not — intend to create them? Neither 
the Act nor the Report answers this question. Professor Burrows has said that the 
presumption in favour of there being a third party right “is a strong one’ which will 
not usually be rebutted in the absence of an express term which denies the third 
party a right or is otherwise inconsistent with there being such a right, or unless the 


20 [1998] 1 WLR 896, 912 HL; see also Mannai Investments Co Ltd v Eagle Star Life Assurance Co 
[1997] AC 749 HL. 

21 Unreported, Court of Appeal 9 July 1997, cited in M Clarke, ‘Interpreting Contracts — The Price of 
Perspective’ [2000] CLJ 18. 
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contracting parties have entered into a chain of contracts of the type mentioned 
above.22 Coming from one of the authors of the Report, these views are, of course, 
entitled to some respect. In particular, the factors which he mentions as tending to 
negative third party rights ought undoubtedly to be weighed carefully by the 
courts. However, no ‘strong presumption’ is enacted in the legislation itself, and it 
is submitted that the better view is that no such gloss should be applied to the clear 
words of section 1(2), which simply require consideration of the parties’ 
contractual intention. Thus the significance of a failure either to exclude or to 
include third party rights expressly ought to be assessed in context on a case by 
case basis.” 

Some limited indication of how the courts will deal with this issue can be 
derived from case law under New Zealand’s Contracts (Privity) Act 1982, to which 
the English version is substantially identical in this respect. Malyon v New Zealand 
Methodist Trust Association% concerned a deed of assignment of a lease. The deed 
contained a covenant expressed to be between the appellant (an employee of the 
assignee) and the assignor under which, inter alia, she ‘guarantee[d] the due and 
punctual payment to the Landlord’ by the assignee of the rent. The landlord was a 
party to the deed as a whole, although not specifically mentioned as a party to this 
covenant. The rent was not paid, and the landlord claimed against the appellant as 
guarantor, claiming both at common law as a party to the contract and, on the 
alternative basis that it was not a party to the relevant covenant, as a person on 
whom the covenant had purported to confer a benefit within section 4 of the 1982 
Act. The New Zealand Court of Appeal accepted that the clause in question might, 
when read in isolation, be broad enough to constitute a guarantee in favour of the 
landlord of the assignee’s obligations. However, it went on to reject the claims at 
common law and under statute. As to the former, it was clear that the covenant was 
with the assignor, not the landlord.” This followed from the express wording of the 
clause, together with the fact that other obligations in the relevant part of the deed 
were also clearly towards the assignor, without mention of the landlord.*® The 
further claim under the Act was somewhat peremptorily dismissed: (1) since the 
landlord was actually a party to the multipartite deed, it could not claim the benefit 
of the Act; (i1) but even if it could, the same reasons which suggested that the 
parties saw the guarantee as being between the appellant and the assignor only, 
also went to negative any intention that the landlord should have an enforceable 
right.?’ 

This case is by no means the weightiest of authorities, but it 1s interesting 
nonetheless when analysed against the approach of Professor Burrows. Here was a 
term which purported to benefit the landlord, with no term inconsistent with, or 
contrary to, its enforceability. However, the court took relatively little persuasion 
to find that the clause when read in context was not intended to be enforceable. 
Certainly, there was no strong presumption in favour of enforceability. Moreover, 


22 Andrew Burrows, ‘Reforming Privity of Contract: Law Commission Report No 242’, SPTL Annual 
Conference, Cambridge 11 September 1996, cited in J. N. Adams, D. Beyleveld and R. Brownsword, 
‘Privity of Contract — the Benefits and Burdens of Law Reform’ (1997) 60 MLR 238, 252 

23 For criticism of the uncertainty inherent in this, see Adams et al n 22 above 253—254 

24 [1993] I NZLR 137. 

25 bid 139 

26 These included a guarantee of all (other) covenants, conditions and provisions ın the lease; and a 
promise to indemnify the assignor against any clam (eg by the landlord) ansing from default in the 
assignee’s obligations. 

27 n 24 above 140. 
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the failure of the parties to grant the landlord an express right to enforce — as could 
easily have been done, as the parties were setting up something approaching a 
complete scheme of contractual entitlement between themselves — does seem to 
have weighed in the court’s mind. 

In Karangahape Road International Village Ltd v Holloway” the relevant issue 
was whether the description of the purchaser, in an agreement for sale, as ‘Jackson 
or nominee’ rendered Jackson’s nominee a third party entitled to sue on the 
agreement. Chilwell J held that it did not: the third party was not sufficiently 
designated for the purposes of the Act; and in any event the proper construction of 
the agreement was such as to negate any intention to create an enforceable right in 
the nominee.”? The case is notable for its lack of reasoning on the second issue; the 
court simply followed the decision of the New Zealand Court of Appeal in Field v 
Fitton% which had held the same. Field, in turn, had decided this point on the 
ground that ‘[t]he mere addition of the words ‘or nominee’ without more, is not 
sufficient ... on the proper construction of the agreement to impute an intention to 
the parties to create [an enforceable right in the nominee]. The agreement does not 
include a clause or wording which supports that intention’.2! Formally, this 
approach is hard to reconcile with the Act, which requires a search for material 
negativing intention, rather than demonstrating it.3? However, the court in 
Karangahape put the question correctly in coming to the same conclusion — ‘the 
proper construction ... negates any intention’. Here again one sees the court 
finding a contractual intention not to grant enforceable third party rights from a 
failure to do so expressly when (although this is left implicit in the judgments) it 
would have been simple for the parties to do so. 

Although each of these cases*? demonstrates that the failure expressly to provide 
for third party rights may tell against the enforceability of any terms which purport 
to benefit the third party, it is significant that the term which purported to benefit 
the third party did so in a far from emphatic manner. This was emphasised by the 
court in Field v Fitton:* ‘the mere addition of the words “or nominee” ’; similarly, 
the reference to the landlord in Malyon v New Zealand Methodist Trust 
Association? has a flavour of having been made in passing. A failure to provide 
expressly for third party rights to be enforceable would have much less 
significance in the context of a contract which clearly and directly purported to 
confer a benefit on the third party.%6 


Conclusions 


The Law Commission appears to have intended the effect of sections 1(1)(b) and 
1(2) to be that any contractual term which purported to benefit a third party would 


28 [1989] 1 NZLR 83. 

29 ibid 104. 

30 [1988] 1 NZLR 482. 

31 ibid 493-494 

32 See above p 887 

33 Of course, it does not follow that the English courts will pay a great deal of attention to them Indeed, 
the Law Commussion, siding with its New Zealand counterpart, thought Field v Fitton wrong on the 
identification point, but saw no need to make express provision to this effect in the draft Bill. Report 
para 8.4. 

34 n 30 above 493-494. 

35 n 24 above 

36 See for example the discussion of Beswick v Beswick: text to n 17 above. 
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be strongly presumed to be enforceable, with the promisor who wished to resist the 
claim facing the task of proving to the court that the contractual intention was 
otherwise. However, it is submitted that the legislation which has been enacted to 
this end in fact leaves the position rather less clear-cut. Although it will be for the 
promisor to raise any alleged lack of contractual intention to grant enforceable 
rights, and for the court to ask whether enforceability was not the parties’ intention 
rather than whether enforceability was, the formal burden of proof will in most 
cases have little or no role to play, and the court’s task will be the familiar one of 
discerning contractual intention by the usual means. The court’s enquiry into the 
circumstances surrounding the making of the contract ought, however, to be fairly 
limited if injustice to the third party is to be avoided. One of the hardest questions 
may be whether the contracting parties’ failure expressly to deal with third party 
enforceability should be significant in determining the issue of contractual 
intention under section 1(2) and, if so, how. It is submitted that it may well be of 
significance and, although this may leave the position rather more uncertain than 
might be desired, the consequence of the statute’s requirement to construe the 
contractual intention of the parties is that the significance of such failure can only 
really be assessed on a case by case basis. 
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Mann v Secretary of State for Employment 
Linda Clarke* and Harry Rajak** 


The interrelationship between insolvency, the rights of creditors, and the particular 
rights of creditors who are employees of the insolvent organisation is complex and 
controversial, even at the purely domestic level. The longstanding concern of the 
European Union for the welfare of employees, including employees of insolvent 
employers, has made for further complexity and controversy as courts struggle 
with the interpretation and application of legal principles which derive from two 
different legal systems. Insolvency law has properly been described as 
‘characterised by special procedures intended to weigh up the various interests 
involved, in particular those of the various classes of creditors, which implies that 
... there are specific rules which may derogate, at least partially, from other 
provisions, of a general nature, including provisions of social law’ .! 

By definition, the claims of the creditors of an insolvent debtor cannot be met in 
full and it is one of the chief tasks of the principles of insolvency, to establish a 
hierarchy of creditors in accordance with which the inadequate resources of the 
debtor are to be deployed. It is a principle of any system of insolvency that all 
creditors on the highest level are to be paid in full before any payment can be made 
to creditors on the next level down and so on until the money runs out. In principle, 
secured creditors, that is creditors who are entitled to look for payment to the 
proceeds of the sale of particular assets belonging to the debtor, will consume the 
lion’s share of the debtor’s assets, leaving scraps, if anything, to the unsecured 
creditors. The claims of the latter are often described as simply personal (i.e. 
against the person of the debtor alone and not protected by any property owned by 
the latter). 

A further distinction should be observed — preferential creditors — groups of 
unsecured creditors on whom statute has conferred priority over other unsecured 
creditors. In the UK, the groups so preferred are essentially the government (e.g. 
income tax, customs and excise and social security contributions) and employees 
(in respect of unpaid remuneration and accrued holiday remuneration).? 

In the United Kingdom, there is a variety of insolvency regimes in which a 
debtor may be placed. Business debtors are most likely to be in the form of 
companies incorporated under the Companies Acts,? and when insolvent and in the 
absence of agreement among all creditors to refrain from proceedings to enforce 
their claims, will be placed in liquidation or administrative receivership or 


t Lecturer in Law, School of Legal Studies, University of Sussex. 
** Dean School of Legal Studies, University of Sussex 


1 Advocate General Van Gerven, d’Urso v Ercole Marelli Elettromeccanica Generale Case C- 362/ 89 
[1992] IRLR 136, 142. 

2 8s 386, Schedule 6, Insolvency Act, 1986 (hereafter “IA”’). 

3 The current Companies Act was enacted ın 1985 but like all its predecessors it defines “company” to 
Mean a company formed under the Companies Act 1985 or one formed and registered under the 
former Companies Act, see s 735 (1). 
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administration.4 Liquidation and administration are collective procedures under 
which the debtor is protected by a statutory moratorium against any enforcement 
proceedings.’ 

The primary purpose of liquidation is the realisation by the appointed liquidator 
of the debtor’s assets, the distribution of the proceeds of this realisation among the 
creditors and the extinction of the debtor. In the case of administration, the 
principle purpose is likely to be the attempted rescue and reconstruction of the 
debtor by the court-appointed administrator.® In an administrative receivership,’ on 
the other hand, an administrative receiver is appointed by a secured creditor whose 
security is a floating charge over all or substantially all the debtor’s assets® and in 
which the primary purpose is the enforcement of that charge to ensure the payment, 
as far as possible, of the debt owing to that secured creditor. This last regime is, 
clearly, an individual as opposed to a collective process, with the appointment of 
the administrative receiver being, generally, achieved out of court on the signature 
of the secured creditor. On appointment, the administrative receiver has the same 
wide powers as does an administrator,’ to manage the debtor or to sell the debtor’s 
business as a going concern or to sell the debtor’s assets piecemeal. The large 
majority of administrative receiverships end in the liquidation and extinction of the 
debtor. 

In the case of the insolvency of an employer, the employees are likely to be 
creditors in respect of any or all of the following: unpaid wages, sick pay and 
holiday pay, for a period up to the time of dismissal, or the appointment of the 
administrative receiver or administrator or liquidator. The employees may also be 
entitled to pay in lieu of notice under the contract of employment, and they may 
have other contractual claims. At common law, employees are unsecured creditors, 
and as such would only be paid part of what they were owed, or, quite possibly, 
nothing at all. 

However, under the Insolvency Act 1986 — which in this respect re-enacts the 
provisions of past statutes — employees are preferential creditors,!° whose claims 
rank ahead not only of other unsecured creditors, but also of the secured creditor 
whose security consists of a floating charge.'!! Their preferential claims are, 
however, limited to accrued wages and holiday pay for up to four months, subject 
to an overall monetary limit of £800.!* Any claims in excess of this amount 
constitute unsecured, unpreferred claims and, therefore, to the extent of any such 
excess, are on the same level as other unsecured creditors. The reality is that often 
even employees’ preferential claims are defeated or diminished by the prior claims 
of creditors who are able to assert against the debtor a claim which is protected by 
specific property owned by or in the possession of the debtor — secured creditors 
whose claims are protected by a fixed, rather than floating charge. 

Legislation was introduced in 1975 which provided for employees of insolvent 
employers to be paid in respect of certain sums owed out of the Redundancy 


4 Parts II, II and IV, IA. 

5 Seess 10, 11, 126-128, 130, IA. 

6 Sees 8 (3)(a), IA. 

7 See Part M, IA. 

8 s 29 (2), IA. 

9 ss 14, 42, Sched 1, IA. 
10 s 386, Sched 6, paras. 9 — 12, IA. 
11 ss 40 (2), 175 (2), IA. 
12 Insolvency Act 1986, s 175, ss 386-387, Sched 6; the Insolvency Proceedings (Monetary Limits) 

Order 1986 (SI 1986/1996). 
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Fund.!3 This legislation is now contained in sections 166—170 and 182-190 of the 
Employment Rights Act 1996, and enables employees to claim from the Secretary 
of State in respect of: arrears of wages for up to eight weeks (subject to a ceiling of 
£230), notice pay, holiday pay, the basic award for unfair dismissal compensation, 
any statutory redundancy pay and any award made by an industrial tribunal (a 
“protective award”) where a complaint by an employee or employees is upheld 
that the employer failed to discharge the statutory duty to consult with employees’ 
representatives prior to the imposition of collective redundancies. Thus, where an 
employer is insolvent and, therefore, unable to meet such claims, this legislation 
provides a guarantee of payment by the Secretary of State out of the National 
Insurance Fund up to the statutory limits. The National Insurance Fund is then 
statutorily subrogated to the rights of the employees against the insolvent 
employer, including their rights as preferential creditors. This legislation gives 
effect to Council Directive 80/ 987/ EEC “on the approximation of the laws of the 
member states relating to the protection of employees in the event of the 
employer’s insolvency”. 

It can, therefore, be observed that employees who are creditors of insolvent 
employers have two means by which to pursue payment of what they are owed, 
both of which place them in a better position than other unsecured creditors of the 
insolvent employers. Applying to the Secretary of State under the provisions of the 
Employment Rights Act, 1996 will almost always be preferable to filing claims 
under the Insolvency Act 1986 as preferential creditors. Where the claim, on which 
the application to the Secretary of State is based, is substantiated, payment is 
guaranteed out of the National Insurance Fund (up to the statutory limit). Where, 
however, the insolvent employer is also indebted to a creditor whose claim is 
secured by a fixed charge, this charged property will be sold and the proceeds 
applied first to the debts of the secured creditor and only if there is any surplus will 
this be added to the rest of the debtor’s estate. It is also worthwhile noting that in 
recent developments in credit and security, there has been a striving in the drafting 
of security documents to try to ensure that financing creditors have the benefit of a 
fixed charge which encompasses as much of the debtor’s assets as possible. In this 
regard the battle over the inclusion of the debtor’s book debts (what the Americans 
describe as “receivables’’) has been especially significant and, provided the 
document establishing the fixed charge is properly drafted, can be considered as a 
victory for the financing creditor over the statutory preferential. 14 

The decision of the House of Lords in Mann v Secretary of State for 
Employment'> raises interesting issues in respect of the interaction between 
European Union and domestic legislation on the issues of what constitutes the 
insolvency of an employer, the extent to which employees in the private sector can 
pursue remedies against the state in reliance upon EC Directives, and the issue of 
collective consultation in the context of insolvency practice. On 13 May 1993 
Swan Hunter Shipbuilding & Engineering Group Ltd. (“Swan Hunter”) went into 
administrative receivership, and 15 days later the administrative receivers closed 


13 Employment Protection Act 1975, s 64, (now the National Insurance Fund). The legislation 1s now 
contained ın the Employment Rights Act 1996, ss 166-70. 

14 This development can be said to have begun in England with Stebe Gorman & Co v Barclays Bank 
Ltd. [1979] 2 Lloyd’s Reports and ın Ireland with Re Keenan Bros. Ltd [1986] BCLC 242, [1986] 
BCC 98,970. It was consolidated in England — see Re Bnghtlife Ltd [1986] 4 All ER 673, [1987] Ch 
200, and Re New Bullas Trading Ltd [1994] BCLC 485, [1994] BCC 36 — but was severely 
discouraged by statute in Ireland, see s 115, Finance Act 1986 as limited by s 174, Finance Act 1995. 

15 [1999] IRLR 566 
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down the business and dismissed 408 employees on grounds of redundancy. The 
administrative receivers made no attempt to consult with the trade unions, as 
required by law, and the union brought a complaint in an industrial tribunal, a 
complaint which was upheld and which resulted in the making of a protective 
award requiring that the redundant employees be paid for the maximum period of 
90 days.! 

A protective award is treated as ‘arrears of pay’ and as such falls within the 
payments for which the Secretary of State provides a guarantee on the employer's 
insolvency. A particular problem fell to be dealt with in the case of this protective 
award. The then current legislation,!’ provided that any pay due under a protective 
award could be set off against payments due under the contract, or damages for 
breach. Since the redundant employees were claiming wages due under the 
contract, and pay in lieu of notice, the effect of this set-off provision was that the 
employees’ received nothing in respect of the protective award.!® 

The employees urged that under domestic law this set-off fell to be interpreted in 
such a way as not to have the effect of eliminating their protective award. Their 
submissions — described by Lord Hoffmann (with whose speech all other Law 
Lords concurred) as consisting of ‘some very refined points of construction’ — were 
first that the power of set-off was only given to the employer, not the Secretary of 
State, secondly that the transitional provisions concerning the repeal of the set-off 
provisions only stated that they should have no effect in relation to dismissals 
taking effect within 90 days after the enforcement date of 30 August, not 
dismissals occurring before that date, as in this case and, thirdly, that even if the 
repeal did not apply to these dismissals, it did apply to the debt to which these 
dismissals gave rise. The first submission was rejected on the ground that the 
Secretary of State was not relying on any power of set-off, he was simply acting as 
a guarantor of whatever liability the employer had. The second submission was 
dismissed as “hopeless” and contrary to the generally accepted principle that any 
legislative provision does not have retrospective effect unless clearly expressed to 
do so!? and the third was similarly despatched by the observation that there was no 
distinction between dismissal and the liability arising from such dismissal. 

These arguments were based on the notion that domestic law should be 
construed, so far as possible, to give effect to European Community rights, and 
once section 190 (3) had been found to be in breach of Community law, domestic 
law should be interpreted ‘in such a way as to get rid of it as effectively and 
expeditiously as possible’.2° But Lord Hoffmann, whilst accepting the general 
principle of construction, relied upon the distinction in Community Law between 
horizontal and vertical effect of Directives: ‘ordinary citizens?! are entitled to rely 


16 The current legislation is contained in TULRCA 1992, s 188, and see also the Collective 
Redundancies and Transfer of Undertakings (Protection of Employment) (Amendment) Regulations 
1999. 

17 s 190 (3), TULRCA 1992. 

18 The UK Government repealed this set-off provision with effect from 30 August 1993 — a repeal which 
was immaterial ın this case owing to the fact that the Commencement Order which effected the repeal 
provided for it not to apply to any dismissal taking effect within the subsequent 90 days. The set- off 
provision was subsequently found to be in conflict with the Collective Redundancies Directive (75/ 
129/ EEC) by the European Court of Justice. on the ground that it ‘largely deprives that sanction of its 
practical effect and its deterrent value’ — see Commission of the European Communities v United 
Kingdom C-383/92, [1994] IRLR 412. 

19 [1999] IRLR 566 at 569, para 15. 

20 ibid at para 16 

21 In this case, the employer, whose liabilities under the legislation are simply guaranteed by the 
Secretary of State 
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upon clear provisions of domestic law until they have been changed in accordance 
with a Directive’. This principle would be subverted if the employer was to be 
denied the presumption against retrospectivity. 

That left the argument concerning European Community law. The employee’s 
claim, which had succeeded before the employment tribunal and the EAT, was that 
the domestic legislation had not correctly implemented the EC Collective 
Redundancies Directive and the EC Insolvency Protection Directive, and that 
they were entitled to rely upon the Directives directly against the Secretary of 
State. Lord Hoffmann here felt no need to comment on whether or not the 
employees could maintain an action against the Secretary of State for a failure to 
comply with European Community law on the simple ground that the EC 
Insolvency Protection Directive had no application to the employees. The latter, 
therefore, had no rights whatsoever under European Community Law. 

The reason for this conclusion, which somewhat surprisingly had not been raised 
in the three earlier hearings, was that the EC Insolvency Protection Directive only 
requires protection for employees in respect of claims against an employer who is 
‘in a state of insolvency’ (EC Directive 80/ 987, Article 1). Article 2 defines a state 
of insolvency for the purpose of the Directive as 


(a) where a request has been made for the opening of proceedings involving the employer’s 
assets, as provided for under the laws, regulations and administrative provisions of the 
Member State concerned, to satisfy collectively the creditors ... 


and (b) where the authority which is competent pursuant to the said laws, regulations and 
administrative provisions has: 


either decided to open proceedings, or established that the employer’s undertaking or 
business has been definitively closed down and that the available assets are insufficient to 
warrant the opening of proceedings. 


Swan Hunter was in administrative receivership. The role of the administrative 
receiver, in United Kingdom law, stems not from statute, but from contract. A 
lender advances monies to a company, and as security for the loan, takes a ‘floating 
charge’ (commonly, as well as a fixed charge) over certain assets of the company, 
such as stock-in-trade, work-in-progress, and book debts. If the company defaults 
on some condition of the loan, the lender can take steps to convert the floating 
charge into a fixed charge by appointing a receiver who takes over the running of 
the business, with a primary duty to secure the debt for the lender. The Insolvency 
Act 1986 also provides a procedure whereby the company itself, its directors or 
any creditors (including unsecured creditors) can apply to the court to appoint an 
administrator. But the position of the administrative receiver ‘stems from a private, 
contractual arrangement between secured creditors and debtors and not from a 
public and statutory machinery for dealing with corporate insolvency. Although 
now regulated in part by the Insolvency Act 1986, many crucial aspects of the 
institution, for example the grounds for appointment, are still left to private 
contract.’* 

Swan Hunter was therefore not in a state of insolvency under European 
Community law, and the Secretary of State had no obligation to pay the employees 
anything. Lord Hoffmann’s decision is undoubtedly correct: there was no request 


22 [1999] IRLR 566 at 569, para 16 
23 P. Davies, ‘Employee Claims in Insolvency: Corporate Rescues and Preferential Claims’ 23 
Industrial Law Journal 141 (1994). 
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made to any court or other authority for the opening of proceedings, nor is it the 
role of the administrative receiver to satisfy collectively the claims of creditors: it 
is to secure the debt for the debenture holder. Therefore no state of insolvency 
existed under European Community law. 

At first sight, it seems surprising that the European definition of insolvency is so 
limited, so as to exclude a practice as common as the appointment of an 
administrative receiver by a creditor. The scope of the Insolvency Directive, and 
indeed its legitimacy, has been raised before, in the course of the notorious 
Francovich litigation. Signor Francovich, it will be remembered, brought an action 
against the Italian State in respect of the latter’s failure to implement the 
Insolvency Directive at all, and the European Court of Justice, in a landmark 
ruling, held that a Member State is required to make good any loss or damage 
suffered by an individual through the failure to implement Directives by passsing 
appropriate domestic legislation. What is perhaps less well remembered is the 
subsequent action brought by Francovich to recover from the Italian State the loss 
he claimed to have suffered as a result of the failure to implement the Insolvency 
Directive. Francovich’s employer was insolvent, and owed Francovich LIT 6 
million. But Italian law precluded the application of procedures to satisfy, 
collectively, creditors against, inter alia ‘farmers, non-entrepreneurial employers 
(members of the professions) and businessmen who have ceased trading more than 
one year ago’26 and Francovich’s employer fell within this class. The Pretore di 
Vicenza referred two questions to the European Court of Justice for a preliminary 
ruling: did the Insolvency Directive solely and exclusively protect workers 
employed by employers who, under the relevant national law, may be made subject 
to proceedings involving their assets to satisfy collectively the claims of creditors, 
and if so, was the Directive valid in the light of the principles of equality and non- 
discrimination? 

As to the first question, according to the ECJ the definition of insolvency in 
Article 2(1) required both a request to open proceedings, and that those 
proceedings must be ‘to satisfy collectively the claims of [the employer’s] 
creditors’. So, on its face, the Directive excluded from its protection employees, 
such as Francovich, whose employers could not be the subject of such proceedings. 
Advocate-General Cosmas noted that ‘(s)uch a finding appears strange. Both the 
title of the Directive and its preamble use the expression “insolvency of their 
employer” without any particular restriction on the scope of that concept. It might 
therefore be supposed that it has the widest possible meaning and covers all 
situations in which the employer is unable to fulfil his obligation under the contract 
of employment’ .?’ 

But the Advocate-General reviewed the history of the Directive, and concluded 
that the purpose had always been to limit protection in this way: according to the 
first recital of the draft directive, the need to protect employees arose (a) because 
the employer’s distributable assets in many cases are insufficient to meet 
outstanding claims of employees, even where those employees were preferred 
creditors, and (b) because ‘insolvency procedures usually take a very long time and 

Pa 


24 No argument appears to have been put forward that the application to the employment tribunal for a 
protective award was itself a request for the opening of proceedings involving the employer’s assets, 
presumably because such proceedings were not for the purpose of satisfying collectively the claims of 
creditors. 

25 Francovich and others v Italian Republic, C-6/ 90 [1992] IRLR 84 (ECJ). 

26 Article 1 of Royal Decree No. 267 of 16 March 1942 (GU No 81 of 6 April 1942). 

27 Francovich v Italian Republic (No. 2) C- 479/ 93 [1996] IRLR 355 at 357, para 15. 
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their intricacies are difficult for employees to grasp’. Further, the wording of 
Article 1 of the Directive made use of a concept which in some member states 
forms part of the conditions for a declaration of bankruptcy, namely that the debtor 
employer should be ‘in a state of suspension of payments’. He therefore concluded 
that it was the intention only to protect employees whose employers could be made 
subject to proceedings to satisfy collectively the claims of creditors. 

Interestingly, in this case the United Kingdom government, together with the 
Commission, argued that the purpose of the Directive precluded such a narrow 
interpretation: the Directive itself, it was argued, provided for only limited 
provision for member states to exclude certain categories of workers from its 
scope, and the danger was pointed out that if the interpretation favoured by the 
Advocate-General was accepted, member states could further limit the protection 
by drafting the implementing domestic legislation so as to narrow the definition of 
those who are subject to proceedings to satisfy collectively the claims of creditors. 
Advocate- General Cosmas dismissed this possibility as ‘remote’ in the light of the 
diversity of insolvency rules throughout the member states, and commented that 
although the danger might exist, ‘it is the direct and inevitable consequence of the 
fact that Community legislation has given no specific and uniform content to the 
concept of an insolvent employer ... but defines it so as to make its substance 
dependent on the content and application of the national law’ .”8 

The ECJ, in its judgment, agreed that the preamble, referring to ‘the protection 
of employees in the event of insolvency’ could not displace the literal 
interpretation of Article 2 and that, therefore ‘that literal interpretation is thus 
consistent with the partial harmonisation pursued by the Directive’. 

The answer to the second question, whether the Directive was invalid for failing to 
satisfy the principles of equal treatment and non-discrimination, was also determined 
by virtue of this (limited) aim of partial harmonisation. Advocate-General Cosmas 
noted that the principle of equal treatment is one of the general superior principles of 
law of the Community, and that the principle ‘precludes comparable situations from 
being treated in a different manner unless the difference in treatment is objectively 
justified’. But in respect of the powers conferred upon the Community for the 
harmonisation of laws, the Community has a discretion in relation to the stages in 
which harmonisation is to take place, having regard to the particular nature of the 
subject involved. This is because ‘the implementation of harmonising provisions ... 
is generally difficult because it requires the competent Community institutions to 
draw up, on the basis of diverse, complex, national provisions, common rules which 
conform to the objectives laid down by the Treaty’ .”? 

These difficulties were capable of being objective reasons justifying differences in 
treatment as between comparable situations. The definition of an ‘insolvent 
employer’ is the most difficult problem posed by attempts at harmonisation, in the 
light of widely differing systems in force in the Member States, and the definition in 
Article 2, limiting the protection to proceedings to satisfy collectively the claims of 
creditors, amounted to a minimum common basis, and was objectively justified. The 
Court agreed that the Directive was a ‘first step’ towards ‘gradual harmonisation’ .*° 


28 ibid 358, para 23. 

29 Assurances du Credit vy Council and Commission C- 63/ 89 [1991] ECR I — 4023, para 10 

30 This may be a reference to another attempt by the EU at insolvency harmonisation — the pnnciples 
governing “cross-border” bankruptcies within the EU. Work on producing an appropriate convention 
started ın 1960, involved three draft conventions and was finally agreed on 29 May 2000 as a 
Regulation rather than a Convention — Council Regulation (EC) No 1346/2000 on insolvency 
proceedings Administrative receivership continues to be excluded from the definition of “insolvency 
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So Francovich lost at the end of the day, just like the Swan Hunter employees, 
because he was not covered by the Directive. On the facts of Mann, employees in a 
similar situation are now covered, not by the Directive, but by the more generous 
provisions, in terms of how insolvency is defined in domestic law, together with 
the repeal of the set-off provisions.?! 

The Swan Hunter circumstances demonstrated further potential limitations of the 
EC Directive. The Court of Appeal decision involving the same employees, but 
reported under Potter v Secretary of State for Employment,** also held that the 
employees could not rely on the Directive, but on different grounds from those in 
the House of Lords. The material point in Potter was that the Directive did not 
provide a state guarantee in respect of all outstanding claims. As the Court of 
Appeal pointed out, under Article 4. 2, the guarantee only covered *... outstanding 
claims relating to pay for the last 18 months of the contract of employment or 
employment relationship preceding the date of the onset of the employer's 
insolvency or the date on which the contract with the employee was discontinued 
on account of the employer’s insolvency’. 

The ‘protected period’, however, which arises under section 189(4)(a), TULR 
(C)A 1992, where there has been a failure to consult workers’ representatives in 
the context of mass redundancies begins either on the date of the first dismissal, or 
the date of the award by the tribunal, whichever is earlier. In the case of the Swan 
Hunter employees, the protected period began on 28 May 1993, the date of the first 
dismissal, outside the period in respect of which the Directive required the State to 
act as guarantor for employees’ claims, namely, the last 18 months of employment. 

The House of Lords, having dismissed the claim on the ground that there was no 
insolvency under European Community law, did not address this issue, but it is 
submitted that the interpretation of the Court of Appeal is correct: the Directive 
allows Member States to define what is meant by ‘pay’,*? and under UK law the 
protective award is treated as arrears of pay. But by virtue of the definition of the 
protected period for the purposes of redundancy consultation, it is not a claim 
‘relating to pay for the last 18 months of employment’. The Insolvency Directive 
allows member states to limit the liability of guarantee institutions to claims 
relating to pay prior to a given date: either the date of dismissal, the date of 
insolvency, or a combination of both dates. Claims relating to periods after that 
date, such as pay in lieu of notice, are not covered by the Directive, and member 
states who provide guarantees for such payments are adopting more favourable 
measures than the Directive requires. 

The protection afforded by the Directive, therefore, is less than that available 
under UK law: the Swan Hunter litigation demonstrates that the definition of 
insolvency is narrower, and the period in respect of which pay must be guaranteed 
is limited to a restricted period prior to dismissal or insolvency. The only reason 
the employees chose to rely on the Directive was because domestic law at that time 
allowed for a set-off between the protective award and arrears of wages. That 
provision has now been repealed, but there may be other circumstances in which 


proceedings” although the floating charge has achieved some measure of recognition — see Preamble 
para (9) read with Annexes A, B and C and art 5.1. 

31 For an example of how the particular definition of insolvency chosen can still cause difficulties for 
oe hi without expert legal advice, see Secretary of State for Trade and Industry v Walden [2000] 
IRLR 168. 

32 [1997] IRLR 21. 

33 But note that this does not allow Member States to define pay in a manner which ıs more restrictive 
than the definition accepted generally in national law — see Regeling C- 125/ 97, [1999] IRLR 385. 
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the guarantee institution seeks to set off payments made by the employer during 
the reference period against payments due, and European Community law may still 
be of assistance to the employee. 

Lord Hoffman upheld the employees’ argument on one point: the Secretary of 
State is liable for arrears of pay in respect of one or more (but not more than eight) 
weeks. The employees argued that they should be allowed to pick their own 
guaranteed weeks, so as to choose those most favourable to them, rather than 
simply being awarded eight weeks arrears in chronological order. Lord Hoffman 
held that this section must be read on the basis that it was passed in order to give 
effect to the Directive, even though the Directive had no application in this 
particular case. As the eight week limit is a derogation from the objective of 
guaranteeing an employee’s outstanding claims, it must be restrictively construed 
in such a way as to confer the greatest possible benefit to the employee: ‘[t]his 
means that the employee is entitled to choose what he regards as the eight weeks 
most favourable to his claim.’35 

The employees also challenged the legality under European Community law of 
the statutory limit on the amount of a week’s pay of £205 (now £230), arguing that 
this was not in accordance with the social objective of the Directive: ‘to provide for 
the protection of the employees in the event of the insolvency of their employer, in 
particular to guarantee payment of their outstanding claims, while taking into 
account the need for balanced economic and social development in the 
Community’. 

The employees argued that the level was too low compared with average 
earnings, and that increases in the amount made each year by the Secretary of State 
did not sufficiently consider wage levels. The Court of Appeal indicated that it 
would have been prepared to refer this question to the European Court of Justice, 
but Lord Hoffman stated that, although he did not find it an easily justiciable 
question, he did not think the limit ‘unreasonably low’, even though it is lower than 
average earnings. In Regeling*® Advocate-General Costas indicated that the Court 
would be entitled and obliged to consider the question on a preliminary reference 
or an application by the Commission. Although the Court has refused to interfere 
with national limits in matters such as maternity pay, as long as the amount was not 
set so low as to undermine the purpose of maternity leave — ‘the protection of 
women before and after birth’3’ — it could be argued that guarantee payments raise 
different issues and might, therefore be susceptible of ECJ consideration. The 
Insolvency Directive is seeking to ensure that employees receive pay for work 
already done. Whereas in maternity pay the ECJ appears content if the level of pay 
is broadly similar to State sick pay, in the case of a claim akin to wages the ECJ 
might consider it more appropriate to link any state guarantee limit to what may be 
claimed to that of an average wage. 

It is interesting to note that the Employment Relations Act 1999 gave the 
Secretary of State power to make regulations to increase automatically, the amount 
of a week’s pay, together with other amounts payable under employment legis- 
lation by the amount by which the retail price index for September increases each 
year. This has been given effect in the Employment Rights (Increase of Limits) 


34 See Regeling [1999] IRLR 379, where the ECJ held that derogation allowed to Member States ın 
regard to the definition of ‘pay’ must be construed narrowly, in accordance with the purpose of the 
Directive 

35 [1999] IRLR 566 at 570, para. 28. 

36 see above, 35, 36 

37 Gillespie v Northern Health and Social Services Board C- 342/ 93, [1996] IRLR 215. 
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Order 1999. Although automatic indexing is to be welcomed, it would make more 
sense (and cost more!) to link employment awards to earnings levels. Previously, 
the Secretary of State, in reviewing the limits, was required to consider the general 
level of earnings in Great Britain, the national economic situation as a whole, and 
such other matters as he thinks relevant.78 Although the Labour Government 
clearly intended automatic indexation of benefits to be an improvement on the 
previous discretionary power, it may be that it is open to challenge as going further 
than a strict interpretation of Article 4. 3 would allow. In any event, the Member 
State must inform the Commission of the methods used to set the ceiling. 


Conclusion 


Mann’s case is an especially useful lens through which to observe the fascinating 
and intricate interplay of the legal principles of employment and insolvency. The 
fact that employee claims in insolvency long ago achieved preferential status 
clearly reflects the political importance of labour. This may be said to have been 
further underlined by the UK’s membership of the European Union. This elevation 
of the employee’s claim in insolvency may have made it superior to that of other 
unsecured creditors but it prepared the ground for a later and possibly mightier 
battle, namely that between employees and the financing creditor where the latter’s 
claim is secured by a fixed and a floating charge. This was first resolved by 
ensuring that the employees’ preferential status gave priority over the claim of the 
creditor whose claim was secured by a floating charge,’ although this, in turn, 
gave rise to ingenious and often successful drafting exercises by financing 
creditors (or, more likely, their legal advisers) so as to include within the fixed 
charge, assets (principally the debtor’s book debts or “receivables’’) which pre- 
viously had been thought susceptible of inclusion only within a floating charge.” 
This “fixed charge over book debts” may well become the subject of further 
legislative intervention*! in the near future as the debate continues’? over the 
financial relationship between employees and financing creditor, between labour 
and capital, when there is not enough money to satisfy the claims of each. Further, 
Mann illustrates that whether or not employees’ claims for compensation for the 
failure of the employer to consult with trade unions or workers’ representatives in 
respect of redundancy dismissals will be met by the Secretary of State, the 
administrative receiver has no incentive to engage in such consultation. 


38 Employment Rights Act 1996, s 208 

39 See now ss 40 (2), 175 (2) JA. 

40 This fixed charge was established by the decision ın Siebe Gorman v Barclays Bank Ltd [1979] 2 
Lloyds Rep 142 ın the UK and by Re Keenan Brothers Ltd [1986] BCC 242, [1985] Insh reports 401 
in Ireland. This development was cniticised by the Report of the Review Committee on Insolvency Law 
& Practice (“the Cork Report”), which recommended its repeal by statute (Cmnd 8558, para 1586, 
358) This was done 1n Ireland but has not been done in the UK. 

41 The Insolvency Act 1994 was rushed through Parliament to resolve the tension between the claims in 
Administration or Admunistrative Receivership of the secured creditor, the employees and the 
insolvency practitioner who acted as Administrator or Administrative Receiver. This tension had been 
left unresolved in the 1986 consolidating Insolvency Act and finally came to a head ın a series of 
cases which were consolidated and dealt with simultaneously by the House of Lords in Powdrnill and 
Another v Watson and Another; Re Leyland DAF Ltd; Re Ferranti International plc [1995] 2 All ER 
65, [1995] 2 WLR 312, [1995] 2 AC 394, [1995] BCC 319, [1995] 1 BCLC 386. 

42 A committee established by the DTI and the Treasury on Bankruptcy Law Reform is due to present its 
final report ın the first half of 2000. Its Consultative Report, issued in September 1999 (‘A Review of 
Company Rescue and Business Reconstruction Mechanisms’, The Insolvency Service, DTT) 
foreshadowed further discussion on the issues surrounding the floating charge and the fixed charge 
over book debts 
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Tracing and Property Rights: The Categorical Truth 
Ross Grantham and Charles Rickett* 


Once regarded as something of a legal terra incognita, the law of tracing has in 
recent years become far more accessible. The sustained theoretical analysis which 
has been brought to bear as a consequence of the emergence of the law of 
restitution has done much to reveal the doctrinal geography and function of 
tracing.! It is thus now clear that despite earlier characterisations tracing properly 
so-called is neither a right nor a remedy.” Tracing is an evidential process by which 
one asset is permitted to stand in the place of another asset for the purposes of 
whatever rights or claims the plaintiff may have had in respect of the first asset.3 
Where the asset in which the plaintiff holds rights is used to acquire or is 
exchanged for another asset (‘the traceable product’), the rights in the original asset 
are transmitted‘ to the traceable product. Even though the plaintiff would otherwise 
have no right or claim to the traceable product, it is nevertheless treated as the 
subject of his rights in place of the original asset. The function, then, of the specific 
rules of tracing is to identify those acquisitions or exchanges which are legally 
relevant and, thereby, which asset may properly be said to be the traceable product 
of the original asset. 

While the broad outline and function of tracing is now understood, many serious 
questions nevertheless remain to be answered. The issue we seek to address in this 
short paper concerns the origin of the plaintiff’s rights in the traceable product. In 
particular, where the plaintiff asserts a proprietary right in a traceable product, 
what is the event or cause of action to which that right can properly be the 
response? The identification of the source of the right in the traceable product is 
not, moreover, a matter of idle academic interest. As Lord Millett has recently 
noted,° taxonomy and classification have important practical implications. The 
classification of the origin of the plaintiff's right in the traceable product has 
consequences for the range of potential defences to the plaintiff’s claim to the 
traceable product® and the nature or type of the right which may appropriately be 
recognised in the traceable product.” 

The dominant academic view of the origin of the plaintiff s right in the traceable 
product is that the right always and necessarily arises as a response to the principle 





* University of Auckland 


1 Generally, see L Smith, The Law of Tracing (Oxford: Clarendon, 1997); R. Grantham and C. Ruckett, 
Enrichment and Restitution in New Zealand (Oxford: Hart, 2000) chap 19. 

2 Boscawen v Bajwa [1996] 1 WLR 328, 334 per Millett LJ, Foskett v McKeown [2000] 2 WLR 1299, 
1323 per Lord Millett. 

3 Tracing may be used to facilitate a claim to a propnetary remedy It may also be used to identify the 

correct defendant in cases where the value does not pass directly from plaintiff to defendant: see 

Grantham and Rickett, n 1 above, 63—65 

Foskett v McKeown [2000] 2 WLR 1299, 1322 per Lord Millett. 

thid 1324. Compare Lord Millett, ‘The Law of Restitution Taking Stock’ (1999) 14 Amicus Cunae, 

4, 4-5 

Thus, for example, a claim in unjust enrichment may be met by the defence of change of position A 

claim to vindicate one’s property right may be met by the defence of bona fide purchase. 

The presumptive response to a claim in unjust enrichment is in personam. If, therefore, the plaintiff’ s 

claim to the traceable product ıs in fact based in unjust enrichment, some additional factors are 

required to justify a proprietary response. 
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of unjust enrichment.® As the right in the product arises by operation of law, it 
cannot be attributed to the consent of the parties, even where the plaintiff's rights 
in the original asset were the result of consent. Nor, it is argued, can the right in the 
product be a response to the defendant’s wrongdoing, as there are cases where the 
defendant is wholly innocent. Thus, it is concluded, the right which arises in the 
product as a result of the tracing process must be a response to the defendant’s 
unjust enrichment. Professor Birks says:? 


Without P’s consent, D employs the value of P’s asset to acquire a new store of value for 
himself. D is enriched from P, in the sense of from the use of P’s property, and the law’s 
response is to create a new right that carries the enrichment back to P ... Proprietary 
interests contingent on tracing, which ıs as much to say proprietary interests in traceable 
substitutes for other assets in which the claimant undoubtedly did hold a proprietary interest, 
always arise from unjust enrichment. 


More recently, however, a different view has been articulated. In Foskett v 
McKeown,'° the House of Lords regarded the plaintiffs’ proprietary rights in the 
traceable product as arising in response to, and as a means to vindicate, the plaintiffs’ 
proprietary rights in the original asset. The plaintiffs in Foskett claimed a proportionate 
share of the proceeds of a life insurance policy. This claim arose out of the use by a 
trustee of money held in trust for the plaintiffs. This money had been settled upon trust 
to finance a real estate development. In fact the trustee misappropriated the trust 
money to pay three!! of the five premiums paid under a life insurance policy. This 
policy was held for the benefit of the trustee’s children. Their Lordships were agreed 
that the plaintiffs’ claim was not one in unjust enrichment, but was to vindicate their 
undoubted equitable property rights in the original trust money. Their Lordships 
differed, however, over whether the proceeds of the insurance policy could be regarded 
as the traceable product of the trust money.!? The majority held it could!’ and, 
accordingly, that the plaintiffs were able to assert an equitable property right to a 
proportionate share of the proceeds of the insurance policy. 

The majority viewed the origin of this equitable property right as the plaintiffs’ 
rights in the trust money. Lord Browne-Wilkinson stressed that once the plaintiffs 
had successfully identified the insurance proceeds as the traceable product, ‘then as 
a matter of English property law the [plaintiffs] have an absolute interest in such 
moneys’.!4 It is clear furthermore that his Lordship saw this ‘absolute interest’ !5 as 
being a consequence of the plaintiffs’ original interest in the money. Thus, the trust 
upon which the insurance proceeds would be held for the plaintiffs was not a 
constructive or resulting trust, but the same express trust as that upon which the 





8 P. Birks, ‘Property and Unjust Enrichment: Categorical Truths’ [1997] NZ Law Rev 623, 661; P. 
Birks, ‘Establishing a Propnetary Base’ [1995] RLR 83, 91; P. Birks, ‘On Taking Seriously the 
Difference Between Tracing and Claiming’ (1997) 11 Trust Law Int 2, 7-8; Smuth, n 1 above, 299— 
301; C. Rotherham, ‘The Metaphysics of Tracing: Substituted Title and Property Rhetoric’ (1996) 34 
Osgoode Hall LJ 321. 

9 P. Birks, ‘Property and Unjust Enrichment: Categorical Truths’ [1997] NZ Law Rev 623, 661. 

10 see n 4 above. For comment, see J. Crabtree, ‘Tracing, Property Rights and Discretion’ (2000) 6 
NZBLQ 222. 

11 While it was clear that trust money was used to pay the fourth and fifth premiums, there was some 
doubt as to the provenance of the money used to pay the third premium. 

12 Lords Steyn and Hope dissented on the narrow, though difficult, point of when the funds were mixed. 
In their view, the mixture occurred only after the right to the payment of the proceeds on the death of 
the life assured had been acquired by the children’s trust. Their Lordships did not, however, differ as 
to the nature of tracing or the nature of the plaintiffs’ clum as one to vindicate their equitable title. 

13 Lords Browne-Wuikinson, Hoffmann and Millett. 

14 ibid 1304. 

15 ‘Absolute’ was used by Lord Browne-Wilkinson to indicate that no discretion was involved 
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original trust money had been held. In Lord Millett’s view, the claim of a 
‘continuing beneficial interest in the insurance money’! involved the 
‘transmission of a claimant’s property rights from one asset to its traceable 
product’.'” This process was, in his Lordship’s view, a part of the law of property, 
not of the law of unjust enrichment.!8 

The decision in Foskett affirms the now widely held view of tracing as an 
essentially evidential process. In doing so, their Lordships approved and adopted 
the work of leading restitutionary scholars on the nature of tracing.!9 However, in 
holding that the plaintiffs’ equitable proprietary rights in the traceable product 
arose in response to or by virtue of the rights held in the original trust money, and 
not unjust enrichment, their Lordships have departed in a crucial respect from the 
prevailing academic analysis. As a matter of doctrinal analysis, the position taken 
by the House of Lords is to be preferred. 

The conclusion that proprietary rights in the traceable product must arise in 
response to the defendant’s unjust enrichment rests on two crucial premises. First, 
that the right in the traceable product must be a new right, created as part and 
parcel of the tracing process. As tracing identifies an asset different from that in 
which the plaintiff's rights were originally held, the rights in the new asset cannot 
be the same rights as were held in the original asset, but must be new rights.2° Birks 
states: “Tracing is not a hunt for the original asset but an attempt to discover in 
which different asset the value of the original asset has been invested and is now 
located. The new asset implies a new right.’?! 

Secondly, the source of this new right cannot plausibly be anything other than 
the requirement that an unjust enrichment be reversed.”? This premise in turn rests 
on the conclusion that the right in the traceable product cannot be a reflection or 
consequence of the plaintiffs property rights in the original asset. To assert 
otherwise, it is argued, is to commit a categorical error. This error arises because 
property rights, like rights in personam, is a category of consequence or response.”3 
That is, rights are the product of one or other legally significant event: events give 
rise to or generate legal rights and duties. In the Common Law, these events are 
consent, wrongs and unjust enrichment,” and it is they that generate rights, both in 
personam and in rem. Property rights, however, is not an event or source of 
rights.” Property rights are merely a response to an event, which in turn must be 
referable to one of the legally significant events. Accordingly, it is concluded, the 
property rights which arise in the traceable product cannot be a response to the 
plaintiff s pre-existing property rights. 





16 ibid 1323 

17 ibid 1322. 

18 bid 

19 In particular, P. Birks, “The Necessity of a Unitary Law of Tracing’ in R. Cranston (ed), Makang 

‘ Commercial Law. Essays in Honour of Roy Goode (Oxford: Clarendon, 1997) chap 9 and Smith, n 1 
above, were referred to with approval by a number of their Lordships. 

20 P Birks, ‘On Taking Seriously the Difference Between Tracing and Claiming’ (1997) 11 Trust Law 
Int 2, 7-8, Smith, n 1 above, 299-301; C. Rotherham, ‘The Metaphysics of Tracing: Substituted Title 
and Property Rhetoric’ (1996) 34 Osgoode Hall LJ 321. 

21 P. Birks, ‘Establishing a Proprietary Base’ [1995] RLR 83, 92 

22 Birks, n 21 above; Birks, n 8 above, 661 

23 Birks, n 8 above, 627-628; P. Birks, ‘Definition and Division. A Meditation on Institutes 3 13’ in P. 
Birks (ed), The Classification of Obligations (Oxford: Clarendon, 1997) chap 1; W Swadling, 
‘Property and Unjust Enrichment’ in J. Harris (ed), Property Problems: From Genes to Pension 
Funds (London: Kluwer, 1997) chap 11. 

24 There 1s also a residual miscellaneous category. 

25 Burks, n 8 above. 
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The first premise can be accepted with some equanimity. Although the language 
and conceptual apparatus employed by the courts is strongly suggestive that tracing 
involves a transmission of the rights in the original asset to a new asset,” at a 
doctrinal level there are advantages in conceptualising the rights in the new asset as 
new rights. Acceptance that new rights are created, for example, avoids the 
troublesome conclusion that property rights may exist for a time without a res.” 
However, the second premise cannot be sustained.* 

It is of course unquestionably true that property rights do arise from events. The 
most common source of property rights is some consensual transfer of nghts from 
transferor to transferee. It is also clear that on occasion the law will remedy 
wrongdoing”? or unjust enrichment*® though the creation of a proprietary right. 
However, the argument that a property right is therefore not an event overlooks the 
fact that once in existence, a property right is itself a right- and duty-generating 
event. While that property right may date from a prior consent, a wrong, a 
restorable enrichment or some other event quite unrelated to the present claim 
founded on the property right itself, once in existence this property right is in itself 
an ‘event’ which gives rise to rights and duties.*! To understand this, it is necessary 
to appreciate the particular quality which marks out rights in rem as a distinct 
category of rights. 

Rights in rem are qualitatively distinct from rights in personam.°? The distinction 
lies in the identity of the subject of the obligation that the right reflects. While a 
right in personam embodies an entitlement against a particular person, the subject 
of a right in rem is not a person but a thing — the res. Although the law’s concern is 
necessarily with relationships between individuals, the right-duty correlation in 
respect of a right in rem is framed not in terms of particular rights and duties 
between particular individuals, as it is with rights in personam, but as a general 
right and duty to respect the res. The impersonal nature of this right-duty 
correlation has important implications for the nature and content of the rights and 
duties. Thus, the duty owed to the right-holder is not a particular duty owed to that 
individual right-holder. Rather, the same duty, to respect the res, is owed to all 
holders of that type of right. While this right is clearly of benefit to the individual 
right-holder, his or her identity is not a necessary part of the articulation of the 
right. Moreover, the duty which is owed is one owed by all the members of society 
equally and to the same extent. Thus, an individual owes a duty to all the holders of 
rights in rem merely by virtue of his or her membership of society. Rights in 
personam, in contrast, are not explicable other than as giving rise to a particular 
obligation owed by one individual to another. 

Notwithstanding the nature of a right in rem as expounded above, when a right 
in rem is infringed, however, that infringement is necessarily the activity of a 
particular individual. Accordingly, for the right in rem to mean anything in 
respect of that particular person, it must give rise to a secondary in personam 


26 See, for example, Lord Millett’s description ın Foskett v McKeown (at 1322) of tracing as involving a 
‘transmission’ of property nghts from one asset to another. 

27 As Birks, n 8 above, 661 n 107, notes, the contrary view seems to entail that the plaintiff’s property 
right may be detached from the original asset and hover ın suspense until a new asset is identified into 
which it may ‘sink its teeth.’ 

28 Generally, see C Rickett and R. Grantham, ‘Property and Unjust Enrichment: Categorical Truths or 
Unnecessary Complexity?’ [1997] NZ Law Rev 668 

29 See, eg A-G for Hong Kong v Reid [1995] 1 AC 324 (PC) 

30 See, eg Chase Manhattan Bank NA Ltd v Israel British Bank (London) Ltd [1981] Ch 105. 

31 Grantham and Rickett, n 1 above, chap 3. 

32 Generally, see J. Penner, The Idea of Property in Law (Oxford: Clarendon, 1997). 
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obligation by virtue of which that person’s activity is remedied. It is extremely 
important not to overlook the secondary nature of this in personam obligation. It 
only ever arises because of the prior existence of the in rem obligation. If 
speaking in terms of ‘events’, the in rem obligation is the event which spawns 
the in personam obligation. It is clear, therefore, that while property rights start 
as a response to some other legally significant event, once in existence, they 
become an event in themselves. Where a person retains a property right, the law 
will (and must, if property law is to maintain any independent doctrinal 
credibility beyond being a ‘factor’ to be taken into account) respond to any 
interference with that right. 

It is, therefore, doctrinally possible for property rights in the original asset to 
be the event or source of the property rights in the traceable product. This 
alone is sufficient to deny the proposition that rights in the traceable product 
are always a response to an unjust enrichment. If property rights may generate 
further rights, then it is entirely plausible that the rights in the traceable 
product arise as a response to the plaintiff’s persisting property rights in the 
original asset and the interference with those rights. The implications of the 
recognition of property rights as an event, however, go even further. The role 
of property rights as a basis for recovery also denies the much weaker 
proposition that the right in the traceable product may in some cases be a 
response to unjust enrichment. 

Where the plaintiff is able to assert a persisting property right to the asset in the 
defendant’s hands, his recovery of that asset can, and can only, be a response to the 
interference with that property right.33 The right to protection from interference 
and the right to exclusive benefit of the asset are central rights which in large 
measure define proprietary rights. The plaintiff s right to recover the value of the 
asset, and indeed any incidental benefits obtained from the use of the asset, are, 
therefore, already present at the moment of interference by virtue of his property 
right. The presence of such a right of recovery means that it is not possible to say 
that the defendant will be improperly enriched but for the imposition of an 
obligation to make restoration. An obligation already exists, by virtue of the 
plaintiff's property right, in the defendant to restore value received, and that 
obligation necessarily has its origins in an occurrence prior to the defendant’s 
receipt: the defendant’s in personam obligation to restore the value of the asset to 
the plaintiff arises out of the plaintiff s pre-existing rights in rem in the asset. 
While it may be possible in lay terms to describe the defendant as enriched,” as a 
matter of legal science and doctrine there is no enrichment. The defendant’s receipt 
was always encumbered with an obligation, arising from the plaintiff's property 
right, to return the property. There is, therefore, nothing for the principle of unjust 
enrichment to do. 

More fundamentally, where the plaintiff retains title to an asset that passes into 
the defendant’s possession, the conditions which at a doctrinal level invoke the 
principle of unjust enrichment do not arise.26 The objective of the law of unjust 
enrichment is to restore to the plaintiff wealth where the transfer of the asset 
m ery 


33 See further, Grantham and Rickett, n 1 above, chap 3 
34 A. Honore, ‘Ownership’ in A. Guest (ed), Oxford Essays in Jurisprudence (Oxford: OUP, 1961) chap 
V 


35 In Portman Building Society v Hamlyn Taylor Neck (a firm) [1998] 4 All ER 202, the Court of Appeal 
rejected the notion that factual ennchment would suffice for this purpose 

36 Generally see R Grantham and C. Rickett, ‘On the Subsidianty of Unjust Ennchment’ (2001) 117 
LOR (forthcoming). 
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representing that wealth cannot be permitted to stand.37 This objective is achieved 
through the imposition of a new obligation that carries the wealth back to the 
plaintiff, thus restoring the status quo ante between the parties. Logically, 
however, that response is called for only where, but for the intervention of the law 
of unjust enrichment, the defendant would be able to retain the enrichment. Indeed, 
quite to the contrary, a transfer that is prima facie effective to convey rights to the 
asset to the defendant is a necessary condition for the operation of the principle of 
unjust enrichment. It follows that, if at the moment of transfer, the law, or indeed 
the parties,?8 have already provided for restitution in the event that the transfer of 
the asset representing the wealth cannot be permitted to stand, the conditions which 
would otherwise call unjust enrichment into play do not arise. In such cases, the 
presence of a mechanism to restore the status quo ante, which encumbers the 
enrichment, denies the possibility both that the defendant is enriched and that such 
enrichment is unjust. There can be no enrichment because the defendant receives 
no right to it and can be compelled to return it. The receipt is not unjust because, in 
being compellable to restore the value inherent in the enrichment, the defendant 
‘buys’ an entitlement, in much the same way as a converter does,?? to what he has 
received. 

Professor Birks has suggested that, notwithstanding the presence of some other 
right to restoration, the law of unjust enrichment will be available by way of an 
alternative analysis. That is, even though the plaintiff has a right which will 
effect restoration, the law will or should recognise unjust enrichment as an 
alternative basis for restoration. In some cases this may no doubt be so. However, 
where the mechanism for restoration provided outside of unjust enrichment arises 
at or before the moment of transfer, there can be no alternative analysis. The 
defendant’s receipt is already encumbered with a right to recover the enrichment. 
That right not only provides a more than sufficient means of restoration, but also 
leaves no room for unjust enrichment. The possibility of the defendant retaining 
wealth that, ex aequo et bono,*! he should not, is already precluded. 

Once it is recognised that, in cases where the plaintiff retains legal or equitable 
property rights in the original asset even after the transfer of possession to the 
defendant, those persisting property rights are alone the (and, indeed, are the only) 
basis for recovery, then it follows that the most likely event to which the creation 
of rights in the traceable product are a response is also the property rights held in 
the original asset. This is most obviously so where the claim is in respect of 
equitable property rights. As Foskett v McKeown* illustrates, where the plaintiff s 
claim is one to vindicate his property rights in the asset, the law’s response is 
simply to declare that the plaintiff's rights in the original asset are now exigible 
against the traceable product. Even if we need insist either that doctrinally the 
property rights in the traceable product are new rights, or that there must be 
imposed upon the defendant a further subsidiary obligation to transfer rights in the 


NN 

37 Moses v Macferlan (1760) 2 Burr 1005, 1012; Fibrosa Spolka Akcyjna v Fairbairn Lawson Combe 
Barbour Ltd [1943] AC 32, 61; Dollar Land (Cumbernauld) Ltd v CIN Properties Ltd [1998] 3 EGLR 
79 (HL), Banque Financiere de la Cite v Parc (Battersea) Ltd [1999] 1 AC 221, 231. 

38 Pan Ocean Shipping Ltd v Creditcorp Ltd. The Trident Beauty [1994] 1 WLR 161, 164 per Lord 
Goff. 

39 J. Fleming, The Law of Torts (Sydney: LBC, 9th ed, 1998) 61; W. Prosser, ‘Nature of Conversion’ 
(1957) 42 Cornell LQ 168; E. Warren, ‘Qualifying as Plaintiff in an Action for Conversion’ (1936) 49 
Harv LR 1084. 

40 Burks, n 8 above, 645-650. 

41 Moses v Macferlan (1760) 2 Burr 1005, 1012. 

42 n4 above. 
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traceable product in order to give effect to the otherwise inert vindicatio,* these 
rights or obligations must arise from the plaintiff's property rights in the original 
asset. The plaintiff s persisting property rights are not only the most obvious source 
of such a response, but there will be cases, of which Foskett is an example, where 
there is simply no other possible basis.“ 

Although more complicated, the same conclusion must hold in respect of claims 
at common law. While the common law does not provide for the direct assertion of 
property rights, claims such as those in conversion and money had and received 
serve to vindicate legal property rights. While such claims give rise only to an in 
personam response, that response is nevertheless also a response to the plaintiff’ s 
persisting legal property rights. This is borne out by cases such as Lipkin Gorman 
(a firm) v Karpnale Ltd* and Trustee of Jones v Jones, where the effect of 
tracing is conceived as being merely to permit the plaintiff to treat the new asset as 
though it were his original property. As Lord Goff said in Lipkin Gorman, 
` “tracing” or “following” property into its product involves a decision by the 
owner of the original property to assert his title to the product in the place of the 
original property’ .4” 

It should not be surprising that the property rights in the traceable product arise 
as a response to the plaintiff s rights in the original asset. Indeed, it would be more 
surprising if they did not. Property rights are a significant matter in the common 
law and represent one of the fundamental building blocks of the Anglo-American 
legal tradition.4® Although sometimes hidden by the peculiarities of history,‘ 
property rights have a powerful normative force that attracts a level of protection 
that borders on the absolute. One’s right to do as one pleases on or with one’s 
property is constrained only at the margins and protection from interference is 
available against even the most innocent. From such a perspective, the idea that a 
plaintiff's property rights should be extinguished, to be replaced by rights born of 
unjust enrichment, merely because the subject matter of the right has changed 
form, would be a contraction quite out of keeping with the otherwise generous 
protection afforded to rights to property. 


eee 
43 Birks, n 8 above, 646-657 


44 In Foskett, the plaintiffs could not have made out a claim in unjust enrichment. Their Lordships 
(without dissent on this point) found that the defendants were not enriched by the plaintiffs’ value 
and, being innocent donees, there was no unjust factor assertible against them. 

45 [1991] 2 AC 548. 

46 [1997] Ch 159 (CA). 

47 [1991] 2 AC 548, 573. See further Grantham and Rickett, n 1 above, pp. 457-458 

48 R. Epstein, ‘The Ubiquity of the Benefit Principle’ (1994) 67 Southern Cal LR 1369 Blackstone, 
Commentaries on the Laws of England (Oxford: OUP, Ist ed, 1766), book 2, p 8, made the point thus. 
‘Necessity begat property, and, in order to insure that property, recourse was had to civil society, ..’ 
See also the comments of Lord Camden ın Entick v Carrington (1765) 2 Wills 275, 291: ‘the great 
end for which men entered society was to preserve their property. That right ıs preserved sacred and 
incommunicable ...’ 

49 See G. Samuel, ‘The Many Dimensions of Property’ in J. McLean (ed), Property and the Constitution 
(Oxford: Hart, 1999), chap 3 
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Proprietary Estoppel, Constructive rusts and Section 2 
of the Law of Property (Miscellaneous Provisions) Act 
1989 


Imogen Moore* 


As is well known, section 2 of the Law of Property (Miscellaneous Provisions) Act 
1989 effected a fundamental change in the law respecting formalities for contracts 
relating to land, rendering the doctrine of part performance obsolete.! Yaxley v 
Gotts? presented the Court of Appeal? with the opportunity to determine how far 
other equitable remedies, in particular proprietary estoppel, survive the new 
provisions. Regrettably, the court did not deal with the question as clearly as might 
have been hoped. Although the judges unanimously recognised the claimant’s 
informally created property rights, the judgments did not fully explore the 
relationship between section 2, constructive trusts and proprietary estoppel. The 
extent to which equitable remedies can protect a claimant falling foul of section 2 
accordingly remains obscured by opaque judicial reasoning. 


The facts 

The claimant, Mr Yaxley and the second defendant, Mr Brownie Gotts were 
friends of long-standing. Mr Yaxley was a self-employed builder who had worked 
for Brownie Gotts on previous occasions. In 1991 they orally agreed that Brownie 
Gotts would buy a property in Cromer to be refurbished and let out as flats. Mr 
Yaxley would carry out the work at his own expense and thereafter act as 
managing agent of the property. In return, the ground floor (which would comprise 
two flats) would be his ‘for ever’. This scheme was put into effect, but with the 
modification that the property was purchased by the first defendant, Alan Gotts 
(Brownie Gotts’ son). Mr Yaxley duly carried out the refurbishment and once the 
flats were let he acted as managing agent, collecting and delivering the rents to 
Alan Gotts, who would pay rent for two flats to Mr Yaxley. 

In 1995 the parties fell out and Mr Yaxley was excluded from the property. He 
commenced proceedings seeking a 99-year lease of the ground floor flats on the 
basis of proprietary estoppel. At first instance the judge broadly accepted Mr 
Yaxley’s evidence. The judge identified a representation (in the shape of the oral 
agreement and continued acquiescence by Alan and Brownie Gotts) and 
detrimental reliance, and awarded the order sought. 





* School of Law, University of Birmingham. 
Thanks are due to Jonathan Harris, John Stevens and the anonymous reviewer for their helpful comments 
on an earlier draft of this note. 


1 The general consensus that the repeal of section 40 of the Law of Property Act 1925 had abolished 
part performance was troubled to some degree by dicta of Neill LJ in Singh v Beggs (1996) 71 P & 
CR 120, noted [1997] Conv 293 (S. Swann) The present case confirms that part performance has 
successfully been laid to rest. 
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3 Robert Walker, Clarke and Beldam LJJ. 
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The argument on appeal 

On appeal, the Gotts’ accepted that a proprietary estoppel was established but 
contended that the oral contract found by the judge failed to comply with the 
formalities of section 2. The appeal raised the general principle that estoppel 
should not be used to enforce an oral contract where the legislature had, for reasons 
of public policy, provided that such a contract should be void. The appellants did 
not argue that proprietary estoppel could never apply in a case where formalities 
had not been observed, merely that policy should prevent proprietary estoppel from 
being invoked where an oral agreement had been concluded and proprietary 
estoppel would thus effectively ‘enforce’ that void contract. 

The majority of the Court of Appeal (Beldam and Clarke LJJ) conveniently 
decided that no agreement had in fact been concluded between Mr Yaxley and 
Alan Gotts (as opposed to Brownie Gotts). All that could be established on the part 
of Alan Gotts was a representation through acquiescence. Accordingly, no policy 
issue arose; there was no oral contract that would be enforced contrary to 
parliamentary intention and the appeal could be dispatched on this short ground. 


The Court of Appeal — public policy and bypassing section 2 


Despite the convenient factual conclusions of Beldam and Clarke LJJ, the Court of 
Appeal did consider whether, and to what extent, estoppel remedies survive section 
2. The court accepted that equitable remedies were not in principle barred from 
every case where formalities under section 2 had not been observed. Robert 
Walker LJ observed that any contention that estoppel could face a ‘no go area’ in 
section 2 must be ‘unsustainable’ given the wide circumstances in which estoppels 
might apply. However the judges also recognised and accepted the general 
principle that equity should not validate a transaction that Parliament had decreed 
should be void. The court had thus to reconcile these two, apparently conflicting, 
positions. Case authority provided little assistance. Some cases apparently 
accepted that estoppel remedies continued in principle to be available;’ others 
seemed to lean toward the strict policy argument.’ In none was the point decisive. 
Conversely, the report of the Law Commission which preceded the 1989 reforms 
was clear. The Commission considered that estoppel remedies would continue to 
be available following the proposed reform and could, to some extent, take the 
place of part performance.? 

Robert Walker LJ gave little weight to the view of the Law Commission. Whilst 
the report was an invaluable guide to the old law, it could not be conclusive as to 
how the enacted section 2 should be applied. Instead Robert Walker LJ turned to 
section 2(5), which excludes resulting, implied and constructive trusts from the 
formality requirements, as a means of reconciling the apparent conflict. Robert 
Walker LJ observed that there was much common ground between the doctrines of 


SS se ee ee 
5 Halsbury’s Laws of England, 4th ed, vol 16, 849-850 ‘the doctrine of estoppel may not be invoked to 

render valid a transaction which the legislature has, on grounds of general public policy, enacted 1s to 

be invalid.’ 

n 2 above, 174. 

McCausland v Duncan Lawrie Ltd [1997] 1 WLR 38, Bankers Trust Co v Namdar (unreported 14 

February 1997), King v Jackson [1999] 1 EGLR 30, Target Holdings Ltd v Presley The Times 13 

May 1999. 

8 United Bank of Kuwait Ple v Sahib [1997] Ch 107; Godden v Merthyr Tydfil Housing Association 
[1997] NPC 1. 

9 Law Commission Formalities for Contracts for Sale etc of Land (Law Comm No 164, 1987) paras 
5.4—-5 5. 
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proprietary estoppel and constructive trust with the two concepts ‘coinciding’ in 
the Gissing v Gissing!? type constructive trust. This overlap between estoppel and 
constructive trust was ‘of central importance’ to the appeal.’! Since the facts gave 
rise to both a proprietary estoppel and a constructive trust, Mr Yaxley’s claim 
succeeded, however formulated. !? 

It appears that, according to Robert Walker LJ, proprietary estoppel does not 
survive as a separate and distinct remedy in a case where a claimant relies on an 
oral agreement. Proprietary estoppel survives only in so far as it overlaps with (and 
is subsumed within) the common intention constructive trust. By implication, an 
estoppel claim that can not be framed alternatively as a constructive or resulting 
trust can not override section 2. 

At first sight the approach of Beldam LJ appears to be more generous than that 
of Robert Walker LJ. Unlike Robert Walker LJ, Beldam LJ did not hesitate to rely 
upon the Law Commission papers to identify parliamentary policy and intent. His 
Lordship observed that the general principle raised by the appellants depended 
upon the nature and purpose of the statutory provision and the social policy behind 
it. The policy here was to exclude uncertainty and complexities introduced by the 
doctrine of part performance, and not to prohibit specific agreements. The mere 
fact that informal agreements were rendered void rather than unenforceable was 
not enough in itself to raise a public interest sufficient to exclude proprietary 
estoppel. Furthermore his Lordship commented that if the appellants’ contention 
succeeded, a claimant raising a proprietary estoppel through mere standing-by and 
encouragement would be in a stronger position than a claimant relying on a clear 
oral agreement. 

Following this reasoning, proprietary estoppel (and presumably other equitable 
remedies) could continue to operate notwithstanding a failure to comply with section 
2. Since the intention of the reforms was not to abolish these remedies there would be 
no conflict between equitable remedies and statutory policy. There is thus no logical 
need to restrict estoppel remedies to cases already falling within the saving of section 
2(5). Despite this, Beldam LJ’s later comments appear to restrict the scope of his 
judgment. Firstly, Beldam LJ considered that section 2(5) was ‘included to preserve 
the equitable remedies to which the Law Commission had referred’,'* so apparently 
allying proprietary estoppel and constructive trusts. Secondly, the learned judge 
concluded ‘the saving in section 2 effectively excludes cases where an interest might 
equally well be claimed by relying on a constructive trust or proprietary estoppel. 
That, to my mind, is the case here.’!4 This appears to echo the approach of Robert 
Walker LJ. There is therefore some doubt whether, despite his reasoning, Beldam LJ 
intended to give a wider judgment than Robert Walker LJ. 

Clarke LJ did not give a full judgment but professed to agree with the reasons 
given by both Beldam and Robert Walker LJJ. Clarke LJ expressly agreed with 
Robert Walker LJ’s judgment on constructive trusts and the construction of section 
2(5). However, like Beldam LJ, Clarke LJ thought it appropriate to rely upon the 
Law Commission report to identify both mischief and policy. Indeed his Lordship 
considered that the report was of ‘the greatest assistance in deciding whether or not 





10 [1971] AC 886. 

11 n2 above, 176. 

12 The appellants contended that s 2(5) be construed narrowly to preserve only those constructive trusts 
that could not, under the old law, have been formulated as a claim of part performance. This was 
rejected on the ground that the section should bear its natural, unrestricted, meaning. 

13 n 2 above, 193. 

14 ibid. 
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the principles of particular types of estoppel should be held to be contrary to the 
public policy underlying the Act.’!5 Clarke LJ considered that whether an equitable 
remedy might be relied on to bypass statutory formalities of section 2 would 
depend upon the facts of the particular case. His Lordship suggested that a claim of 
estoppel by convention would be likely to fail, whereas a claim of proprietary 
estoppel ‘might well succeed’, but without further elucidation.!6 Although the 
reasoning behind Clarke LJ’s observations is not entirely clear, his approach 
appears closer to the general policy consideration of Beldam LJ than the stricter 
test of Robert Walker LJ. 


Commentary ` 

The judgments of the Court of Appeal leave some doubt as to the continued 
availability of equitable remedies in a situation where the parties have concluded a 
clear, but oral, agreement. Much of the reasoning applied by the judges points to the 
continued availability of such remedies. In particular one would point to the reliance 
on the apparent intention of the legislature (as appears in the papers of the Law 
Commission) and the wish to prevent the anomaly of claimants relying on a mere 
representation being in a better position than those relying on a concluded oral 
agreement. 

Despite this, their Lordships’ decisions seem inclined to limit claims to those 
falling within the express exceptions in section 2(5). This might appear to limit the 
availability of proprietary estoppel. However this limitation is more apparent than 
real since in practice it will be rare that a claimant relying on an oral agreement 
could establish a proprietary estoppel but not a constructive trust.!7 The limitation 
explicit in Robert Walker LJ’s judgment and in Beldam LJ’s conclusion is of 
greater significance when considering whether other estoppel remedies can 
counteract section 2. Claimants seeking to rely on remedies where the facts do not 
also give rise to a resulting or constructive trust may face difficulties overcoming 
Yaxley v Gotts, despite the apparent intention of the legislature. 

The court in Yaxley v Gotts did not seek fully to equate proprietary estoppel and 
constructive trusts. Nor did the court follow the somewhat dubious authority of Re 
Basham in assuming that proprietary estoppel gives rise to a constructive trust.!8 A 
claim based on an oral agreement will be upheld only where it creates a 
constructive trust (although it matters not that the claim is pleaded as proprietary 
estoppel). What remains unclear is whether a claimant in the position of Mr Yaxley 
succeeds on the basis of a proprietary estoppel or a constructive trust. Their 
Lordships apparently considered this question irrelevant in Yaxley v Gotts as, in 
their view, the result was identical. However, in a different case, it could be 
significant. On one view proprietary estoppel may give rise to a lesser remedy than 
a constructive trust; proprietary estoppel being satisfied by the ‘minimum equity to 
do justice’, but a constructive trust fulfilling the expectation of the claimant.!9 
Furthermore, it would seem that while a constructive trust arises at the point of 





I5 ibid 182. 

l6 ibid. 

17 Although statements of Nourse LJ ın Grant v Edwards [1986] Ch 638 suggest that the detriment 
requirement could be more onerous in the case of a constructive trust than for propnetary estoppel. 

18 [1986] 1 WLR 1498, noted [1987] Conv 211 (J. Martin). 

19 This is a contentious area that has received considerable attention. See, for example, S. Mortaty, 
‘Licences and Land Law: Legal Principles and Public Policies’ (1984) 100 LQR 376, E. Cooke, 
‘Estoppel and the protection of expectations’ (1997) 17 LS 258, M. Thompson, ‘Estoppel and Clean 
Hands’ [1986] Conv 406, J. Dewar, ‘Licences and Land Law: An Alternative View’ (1986) 49 MLR 
741, L. Davis, ‘Estoppel: An Adequate Substitute for Part Performance?’ (1993) 13 OJLS 99. 
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agreement, an estoppel remedy arises only on judgment, leading potentially to 
different consequences where third party rights intervene.” The court’s enthusiasm 
for continuing the erosion of the distinction between constructive trusts and 
proprietary estoppel might be thought unduly hasty while these questions remain 
unresolved. 

One superficially attractive method of reconciling proprietary estoppel, 
constructive trusts and section 2 without dismissing the general policy argument 
is to emphasise the difference between proprietary estoppel and constructive 
trusts (rather than, per Robert Walker LJ, allying the two concepts). If the true 
remedy under proprietary estoppel is a discretionary ‘minimum equity to do 
justice’, strictly there is no question of ‘effectively enforcing the oral contract’. 
The court does not seek to meet the claimant’s expectations under the agreement 
(unlike in the case of a constructive trust) but only to remedy the injustice. 
Indeed, if the court restricts itself to compensating actual expenditure rather than 
preventing ‘injustice’ in the sense of compensating for a lost opportunity, there 
can be little argument against a continued role for proprietary estoppel. However 
this fails to take account of the actual approach of the courts in proprietary 
estoppel cases. In the vast majority the court does fulfil the claimant’s 
expectations, and the presumptive remedy is the expectation loss — effectively 
enforcing the agreement except where impracticable to do so.2! It seems unlikely 
that the ‘minimum equity’ principle will prevail in more than just name. The 
approach also relies on one of the few distinctions between proprietary estoppel 
and common intention constructive trusts at a time when the trend of some is to 
subsume the two concepts into a single remedy.” 

Accordingly this analysis cannot take the place of the necessary critical judicial 
examination of the proper role of equitable remedies in avoiding parliamentary 
ordained formalities. This need is particularly acute in a case like Yaxley v Gotts 
where the parties had made a conscious decision not to enter into a formal written 
agreement and to leave the matter as ‘a gentleman’s agreement’. Should the law 
protect parties from their own failure to insist on a legally binding agreement? 
Whilst one can sympathise with a Mr Yaxley, one of the aims behind the 1989 
reforms was to reduce the uncertainty of the law as it then stood (albeit balanced by 
a wish to avoid ‘unacceptable hardship’).73 Despite this, informal agreements, with 
all their attendant difficulties of evidential evaluation, continue to be upheld under 
very flexible (and thus inevitably uncertain) equitable doctrines. For all the court’s 
discussion of ‘policy’, little attention was given to considering (or reconsidering) 
the basic policy issue of whether informal agreements should be given effect and 
the tension between statutory allegiance and protecting reasonable detrimental 
reliance. 





20 Agan, this ıs an area that ıs not without contention and has received considerable academic attention 
See, for example, D. Hayton, ‘Equitable Rights of Cohabitees’ [1990] Conv 370, P. Ferguson, 
‘Constructive Trusts A Note of Caution’ (1993) 109 LQR 114, G Battersby, ‘Informal Transactions 
in Land, Estoppel and Registration’ (1995) 58 MLR 637 

21 For one of the more recent considerations of this point and the relevant cases see S. Gardner, “The 
Remedial Discretion in Proprietary Estoppel’ (1999) 115 LQR 438. 

22 See, for example, the debate between D. Hayton and P Ferguson D. Hayton, ‘Equitable Rights of 
Cohabitees’ [1990] Conv 370, P. Ferguson, ‘Constructive Trusts A Note of Caution’ (1993) 109 LQR 
114, D. Hayton ‘Constructive Trusts of Homes A Bold Approach’ (1993) 109 LQR 485. 

23 n9 above, para 1.11 
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Conclusion 


Yaxley v Gotts confirms that claimants relying on informally created interests in 
land are not entirely without remedy despite the abolition of part performance. At 
least where a claimant can establish a common intention constructive trust 
(whether or not it also amounts to a claim under proprietary estoppel), 
unconscionable behaviour on the part of the legal owner of the land will be 
prevented. This was, in any event, clear from the express terms of section 2. Far 
from restricting claimants to remedies that would allow only recovery of 
expenditure, Yaxley v Gotts encourages claimants to rely on expectation based 
remedies. The abolition of part performance has accordingly little consequence in 
this situation. But the absence of clear analysis and consideration of the wider 
picture by the Court of Appeal means Yaxley v Gotts must also be regarded as a 
missed opportunity. Regrettably, the distinctions between proprietary estoppel and 
constructive trusts and the full extent to which equitable remedies continue to 
apply in the context of an informal agreement concerning land remain unclear. 
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Andrew Burrows, Understanding the Law of Obligations: Essays on Contract, 
Tort and Restitution, Oxford: Hart Publishing, 1998, xxiv + 223, hb, £25.00. 


This is a stimulating and wide-ranging set of essays on contract, tort and 
restitution. In a number of the essays, Professor Burrows emphasises the 
importance of classification based on the underlying basis or rationale for claims. 
He is surely right that this is crucial to the clarification and development of the law. 
However, in my view there are problems with the analysis that Burrows offers, 
particularly with respect to contract and restitution. With respect to contract, it 
seems to me to be a shortcoming of his approach that it fails to recognise the role of 
contract law in protecting reliance. Reliance and its relation to contract have 
attracted considerable debate at various times, but receive surprisingly little 
attention here. According to Burrows, the difficulties that have afflicted the law of 
restitution in recent years been largely overcome by the recognition of the theory 
of unjust enrichment. For him, the development of the theory of unjust enrichment 
as the underlying basis for restitution is the archetypal example of the exercise of 
identifying underlying principles as a means of interpreting and developing the 
common law. However, the theory of unjust enrichment, at least in the form in 
which it has been widely recognised, is open to serious objections. In particular, it 
tends to obscure genuine distinctions between quite different claims. The failure to 
recognise the role of reliance in contract has contributed to the problem, because it 
has allowed the law of restitution and the theory of unjust enrichment to be 
invoked to explain claims that are properly understood as contractual claims 
protecting reliance. 


Reliance in contract 


Most people would agree with Burrows that ‘the law of contract is concerned with 
binding promises’ (p 3) (or, one might say, more broadly, enforceable agreements), 
and that ‘the law of tort is concerned with ... wrongs other than breach of a binding 
promise’ (p 5). Burrows discusses what he regards as a subsidiary or ‘second level’ 
distinction between contract and tort, viz, that contract is generally concerned with 
duties to confer benefits, and tort generally with duties not to cause harm (p 9). 
That contract is concerned with duties to confer benefits appears to follow from an 
analysis of contract in terms of promising: a promise entails the assumption of an 
obligation, and generally this will be an obligation to confer a benefit. Burrows 
observes that in the earlier article on which Essay 1 1s based he tended to treat this 
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distinction as also definitive of contract and tort. But he is surely right now to argue 
that the distinction in terms of agreement or promising is definitive, and that to the 
extent that the second distinction is valid it is merely a contingent feature of the 
law. Thus he discusses the possibility that the law of tort may sometimes generate 
duties to provide a benefit (pp 11-13), without regarding this as in any way a threat 
to the fundamental distinction between contract and tort. 

One issue that Burrows surprisingly gives no attention to is the possibility that 
the ‘second-level’ or subsidiary distinction between contract and tort might be false 
not because there are tortious duties to confer a benefit, but because contract law is 
often concerned not with enforcing a duty to confer a benefit arising from a 
promise but with providing a remedy in respect of reliance on a promise or 
agreement.! The original article on which Essay 1 is based was partly a response to 
the work of Atiyah, who argued exactly this.” It has often been suggested that there 
are a number of aspects of contract law that are difficult to reconcile with the idea 
that contracting parties have a duty to confer a contractual benefit, as opposed to 
merely being responsible for the reliance of the other contracting party on the 
agreement. For example, if a contracting party has a duty to perform a contract, a 
remedy of specific performance should surely be routinely available to compel him 
to perform his duty, whereas in fact the remedy is available only where damages 
are inadequate, which is plausibly understood to mean where actual performance 
of the contract is the only way to ensure that the other party does not lose out 
through his reliance on the contract. Similarly, the law on mitigation and duress 
seems to suggest that contract law is designed only to protect reliance on an 
agreement and not to compel performance.’ Even if contract law does generate 
duties to perform promises, there is no doubt that claims also arise as a response to 
loss incurred in reliance on the promise or agreement, in the form of ‘reliance 
damages’.* In my view, the tendency to disregard reliance claims in contract has 
been responsible for the distortion of contract law by the false invocation of 
restitution to explain what are really contractual reliance claims, particularly by 
way of the restitutionary theory of ‘failure of consideration’ advocated by Burrows 
(see below). 

Sometimes the idea that contract protects reliance loss has been thought to imply 
that contract is not concerned with rights arising from promises or agreements at 
all. This is the ‘death of contract’ approach often attributed to Atiyah, which is 
directly relevant to the restitutionary theory of ‘failure of consideration’. But to 
argue that a contractual claim serves to protect reliance on a promise or agreement 
is not inconsistent with saying that the claim arises from the promise or agreement 
(although it might be thought inconsistent with the view that contract is necessarily 
concerned with claims to compel the provision of a benefit). 

A reliance approach also seems to offer the best explanation of the problem, 
discussed by Burrows in Essay 8, of when a contracting party who has made a 
profit through a breach of contract should be stripped of the profit, by way of a 
claim for ‘disgorgement’ or ‘restitution for wrongs’. Burrows mentions five 
different views and admits to being unsure of the best approach (pp 140-45). One 


| There are also possible cases where the promise ıs a promise not to cause harm, for example, a 
confidentiality agreement or a restrictive covenant. 

2 A S Burrows, ‘Contract, tort and restitution — a satisfactory division or not?’ (1983) 99 LQR 217, 
263, referring, inter alia, to P. S. Atryah, The Rise and Fall of Freedom of Contract (Oxford. 
Clarendon Press, 1979). 

3 For a recent discussion see P. Jaffey, ‘A new version of the reliance theory’ (1998) 49 NILQ 107 

4 As Burrows notes, pp 23-4. 
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would think that disgorgement should in principle be available whenever the 
defendant has acted wrongfully — ie has committed a breach of a contractual duty 
of performance — in order to give effect to the principle that a wrongdoer should 
not be allowed to profit from his wrong. On Burrows’s analysis, it seems that a 
contractor who fails to perform the contract always commits a breach of duty and 
should always be subject to disgorgement if he has made a profit. But most 
commentators have preferred to say that disgorgement should be available in some 
but not all such cases.5 If the defendant is understood to be responsible for the 
plaintiff's reliance on the contract, he should incur a duty to perform only when 
actual performance is necessary to ensure that the plaintiff does not suffer reliance 
loss — ie where damages are inadequate. It is only where such a duty has arisen and 
the defendant has breached it that disgorgement should be available. In other 
circumstances, the defendant is entitled not to perform and incurs only a pecuniary 
liability to satisfy the plaintiff's reliance loss. The circumstances where a duty 
arises are also, of course, the circumstances where specific performance should be 
awarded to compel performance of the duty, if this is possible. 

Similarly, the commission of a wrongful act is a necessary (although not a 
sufficient) condition for the imposition of punitive damages. Burrows suggests in 
Essay 1 that the reason why punitive damages are widely available in tort but not in 
contract is that since contract is ‘based on a voluntary undertaking, the courts ought 
to tailor the remedy in contract to what was voluntarily undertaken and should 
therefore be reluctant to invoke non-compensatory remedies. ... In contrast, where 
the liability is purely imposed, as in tort, there need be no such reluctance’ (p 13). 
But, where the contract has given rise to a duty to perform an undertaking, it is 
difficult to see why the imposition of punishment or disgorgement for a breach of 
the undertaking is inappropriate, or more particularly why it should be precluded 
by the fact that the duty arose by way of a voluntary undertaking; to the contrary, 
one would think that if the defendant has incurred a duty to fulfil the undertaking, 
then due respect for the duty would require recognition of the breach of duty as a 
wrongful act attracting disgorgement and punishment.® The better explanation of 
why punitive damages are not usually available in contract is that contract is 
generally concerned only with responsibility for reliance. 


Concurrent liability 


In Essay 2, Burrows discusses the controversial question of concurrent liability in 
contract and tort. The main issue he addresses is whether, when a court has allowed 
a tortious claim as an alternative to a contractual claim, there is genuinely a distinct 
tortious claim, or whether the recognition of the tortious claim is really no more 
than a fiction that allows the plaintiff the benefit of more generous tort law rules 
on, say, limitation or remoteness or quantum. In the case where the defendant 
damages the property of the plaintiff in the course of carrying out a contract with 
the plaintiff, as in Jackson v Mayfair Window Cleaning Co Ltd,’ there seems to be 
no difficulty with concurrent liability in contract and tort. It is plausible that the 


5 See, for example, P B. H. Birks, ‘Restitutionary damages for breach of contract’ Snepp and the fusion 
of law and equity’ [1987] LMCLQ 421 and G. Jones, “The recovery of benefits gained from a breach 
of contract’ (1983) 99 LOR 443. A-G v Blake [2000] 3 WLR 625, decided after the publication of 
Burrows’s book, is consistent with the argument in the text 

6 Subject to any requirement of knowledge or intention, especially for punishment. 

7 [1952] 1 All ER 215, discussed by Burrows at p 25 
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contract expressly or by implication contains a term providing for the defendant to 
take reasonable care to avoid harm to the plaintiff’s property, and the same or a 
simular duty could arise independently of the contract merely from the fact that the 
defendant was in a position to cause the damage in question. The tortious liability 
and the contractual liability are concurrent and distinct because the contractual 
lability arises from the agreement, whereas the tortious liability arises directly 
from the circumstances and events, irrespective of whether they also involve the 
performance of a contract. This is Burrows’s conclusion, but he is surely mistaken 
in saying (apparently with reference to the subsidiary distinction mentioned above) 
that the reason why the tortious liability is independent of the contractual liability 
is that the tortious liability is ‘based on the defendant’s harmful interference and 
not on a failure to benefit the plaintiff’ (pp 25-6). In this situation both the 
contractual and the tortious claims surely arise from the breach of a duty not to 
cause harm. 

There is more difficulty in cases where the tortious liability is said to arise from 
an “assumption of responsibility’, as originally held in Hedley Byrne v Heller.’ In 
my view, where the plaintiff has incurred reliance on the defendant’s words or 
actions, as in the misstatement cases like Hedley Byrne, his claim should generally 
depend on whether the defendant has agreed to accept responsibility for the 
plaintiff’s reliance.’ This is consistent with the approach in Hedley Byrne, although 
some more recent cases have departed from the idea of assumption of 
responsibility or agreement as the test of liability.!° Burrows again argues that 
‘there is no difficulty in regarding the imposition of a duty of care in tort as 
independent of any contractual liability’ because the basis of the claim is that ‘the 
defendant has harmfully interfered with the plaintiff, not that the defendant has 
failed to benefit the plaintiff (pp 28-9). But if the claim arises from an agreement 
by the defendant to take responsibility for reliance placed by the plaintiff on the 
defendant’s statement, as Hedley Byrne suggested, then the claim is based on 
agreement and is essentially contractual by Burrows’s definition, even though it is 
a claim in respect of harm suffered rather than the non-receipt of a benefit. 

Burrows concludes that a claim arising from ‘assumption of responsibility’ is in 
fact a claim arising from an agreement, and so is essentially contractual as opposed 
to tortious. As he says, this seems to imply, as a matter of ‘strict logic’, that there is 
no distinct concurrent claim in tort, and therefore that the plaintiff should be 
confined to a claim in contract, notwithstanding any disadvantages that might 
result in terms of, say, the limitation period. The ‘strictly logical development’ 
would be to: reform the law on limitations (p 31). Burrows argues that the 
‘pragmatic solution’ is to get around the limitation problem ‘by framing what is in 
essence a contractual claim as a claim in tort’ (p 32). This is his preferred 
explanation for the leading decision of Henderson v Merrett Syndicates:!! we 
should ‘use the law of torts to plug the gaps left by contract law, but this should be 
done with full realisation of what we are doing.’!? But this approach is liable to 
cause confusion. If a limitations statute denies a contractual claim in certain 
circumstances, then it denies a contractual claim whatever the claim is called. It is 
not so much ‘pragmatic’ as fictional to pretend that the contractual claim is 


8 [1964] AC 465 
9 See Jaffey, above n 3 at 129-31. 
10 eg Smith v Eric Bush [1990] 1 AC 831 
11 [1994] 3 WLR 761 
12 This 1s quoted at p 32 by Burrows from D. Harris and C. Veljanovski, ‘Liability for Economic Loss ın 
Tort’, in M Furmston ed, The Law of Tort (London. Duckworth, 1986) 59 
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consistent with the statute if it is called a tort claim.!3 The choice presented by 
Burrows between the pragmatic and the logical solutions seems to be really a 
choice between the fictional and the pedantic. If the limitations statute appears to 
operate unjustly, the issue is whether the court has available to it legitimate means 
of interpreting it contrary to its strict wording or ostensible meaning. For example, 
if a limitations statute provides for an extended limitation period for tortious claims 
arising from negligence, and its rationale is understood to be to protect the plaintiff 
from the difficulty that he may not know when a breach of the duty of care has 
occurred, one might be able to argue that it is consistent with the statute, 
purposively rather than literally construed, to apply the extended limitation period 
also to contractual claims arising from a failure to exercise reasonable care, on the 
ground that the same difficulty arises in relation to a contractual claim of this sort. 
One might object that this is simply playing fast and loose with the words of the 
statute. But in fact it shows far more respect for the statute than simply evading it 
through a fiction. 


Restitution 


It is the law of restitution that receives most attention in these essays. Burrows is an 
advocate of the theory of unjust enrichment as the foundation for the law of 
restitution (see pp 6, 45, 99), and he appears to adopt it unquestioningly, although 
he also accepts that its foundations are underdeveloped (p 118). However, there is 
surprisingly little discussion of the nature of unjust enrichment, or of the arguments 
for it, or, for that matter, of the various arguments that have been made against it. 
Although they are not gathered together and presented as such, the following 
considerations emerge from the various essays as supporting the principle of unjust 
enrichment. 

First, there are clearly claims that are not contractual or tortious, and to which a 
benefit received by the defendant is relevant. These are often found under various 
‘dishonest or opaque labels’, including ‘quasi-contract, subrogation, constructive 
trust, money had and received ...’'4 and have come to be treated together as the 
law of restitution. The theory of unjust enrichment subsumes them under a single 
governing principle. The alternative seems to be to treat this body of law as an 
arbitrary miscellany, and thus the theory appears to represent an advance in 
principled reasoning and rational classification in the law (p 99). Consequently, 
critics of unjust enrichment have sometimes been branded as opponents of rational 
thinking.!> More specifically, the theory of unjust enrichment provides an 
alternative to the clearly fallacious ‘implied contract’ theory, which classified 
some of these claims as contractual, or at least ‘quasi-contractual’ (p 100); and it 
cuts across and undermines the archaic division between law and equity, which 
distinguishes between claims by reference to the form of the proceedings through 
which the claim was pursued before the Judicature Acts were passed in the 
nineteenth century (pp 100-1). But there are serious objections to the theory of 
unjust enrichment. In my view, the field of law understood as the law of restitution 


13 This assumes, along with Burrows and Lord Goff in Henderson, that a contractual claim 1s a claim 
based on agreement or promising: see Burrows at p 27. 

14 This comes from the dust-jacket of P. Birks, An Introduction to the Law of Restitution (Oxford 
Clarendon Press, 1985), which Burrows cites at p 46. 

15 See e.g. P. B. H. Birks, ‘Unjust enrichment — a reply to Mr Hedley’ (1985) 5 LS 69-70; A. S. 
Burrows, The Law of Restitution (London. Butterworths, 1993) 6 
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and supposed to be governed by a single principle of unjust enrichment actually 
breaks down into three quite distinct fields. In each of these benefit is relevant, but 
in different ways, because a claim arises on a different basis. The artificial forcing 
together of these fields has caused considerable confusion and unnecessary 
complexity. 

One fault-line is already partly recognised. As Burrows notes, the law of 
restitution is thought to have two sub-categories, ‘autonomous restitution’ and 
‘restitution for wrongs’ (p 61). ‘Restitution for wrongs’ (which was referred to 
above in connection with breach of contract) is understood to be the legal response 
of stripping the defendant of the benefit he has made through a wrong. It is worth 
noting in passing that ‘restitution’ here is quite inapt because the effect is not to 
return anything to the plaintiff or to restore him to a previous position; it is now 
common to use the preferable expression ‘disgorgement’. It is sometimes said that 
restitution for wrongs or disgorgement is a type of remedy for a wrong. But this is 
not strictly correct, or at least it is an inappropriate usage. A remedy for a wrong 
serves to rectify the effect of the wrong so far as the plaintiff is concerned, 
typically by specific performance, injunction or compensation. Disgorgement is 
not a remedy in this sense. Its function is to prevent the defendant from profiting 
from the wrong, not in order to assist the plaintiff, but in order to promote the 
public interest. Thus disgorgement is better described as a legal response, not as a 
remedy. Also, disgorgement is not a category of claim. It is a response that is in 
principle apt in respect of any claim that arises from wrongdoing. If the law of 
restitution, or the law of unjust enrichment, defines a category of claim, like 
contract or tort, disgorgement cannot be a sub-category, because it is not a type of 
claim at all, but a response.!© The failure to recognise the true nature of 
disgorgement has obscured the important issue of the relationship between 
disgorgement and punishment, which is also a public interest response to 
wrongdoing. Punishment in civil proceedings is understood to be subject to a 
procedural objection, on the ground that the division between civil and criminal 
proceedings principally reflects an allocation of functions by which the provision 
of remedies for the benefit of the victim is a matter for civil proceedings and the 
infliction of punishment in the public interest a matter for criminal proceedings. 
The same procedural objection appears to apply in principle to disgorgement, as a 
public interest response, but is obscured by the misclassification of disgorgement 
under the principle of unjust enrichment. To my mind, the Law Commission 
Report on Aggravated, Exemplary and Restitutionary Damages,’ discussed by 
Burrows in Essay 8, is flawed in failing to recognise this close association between 
disgorgement and punishment. !8 

Some confusion has arisen in the literature because of the conflation of 
disgorgement with the ‘use claim’ or claim under the user principle: both of these 
are described as claims for restitutionary damages or restitution for wrongs. A 
claim under the user principle is a claim for payment for the unauthorised use of 
property, for example where the defendant has used a path across the plaintiff’ s 
land, or ‘borrowed’ his chattel.!9 It is a type of claim like a contractual or tortious 
claim. It is not the same thing as disgorgement. Its rationale is not to strip the 





16 Even if restitution is a category of remedy (so that some claims in contract or tort are also 
restitutionary), disgorgement cannot be subsumed within it because disgorgement is not a remedy. 

17 Law Com 247, 1997 

18 Burrows was apparently the Law Commissioner responsible for this report. 

19 eg Penarth Dock Engineering Co Ltd v Pounds [1963] 1 Lloyd’s Rep 359, Ministry of Defence v 
Ashman [1993] 2 EGLR 102. 


© The Modem Law Review Limited 2000 923 


The Modern Law Review [Vol. 63 


defendant of his profit but to secure payment to the plaintiff for the use of his 
property. The conflation of the two is due to the theory of unjust enrichment, and is 
not found in the traditional case law, where the use claim typically took the form of 
a claim for ‘mesne damages’ or money had and received, whereas disgorgement 
took the form of exemplary damages, or in equity a constructive trust or account of 
profits. Burrows makes a mistake, I believe, in discussing together (see pp 142-3), 
on the one hand, cases like Surrey CC v Bredero Homes,?® and Wrotham Park 
Estate v Parkside Homes?! and, on the other hand, cases like A-G v Guardian 
Newspapers (Spycatcher)? and Reading v A-G.*? In the former cases, the issue is 
whether the plaintiff is entitled to a sum measured as a small fraction of the 
defendant’s profit from breach of covenant-which can be understood as 
unauthorised use of the covenantee’s Jand — as reasonable payment for the benefit 
taken. In the latter cases, the issue is whether the defendant should be stripped of 
his profits altogether on the ground that he has acquired them through a wrong. 

The second fault-line cuts through the remaining category of ‘autonomous 
restitution’, or ‘restitution for unjust enrichment by subtraction’. This category 
forces together two distinct claims: the claim to reverse a vitiated transfer of 
wealth or property, and the claim for payment for work done in the absence of a 
contract. Again, these two claims are distinguished in the traditional case law: at 
common law the former took the form of money had and received, and the latter 
the quantum meruit. There is a vitiated transfer of property or wealth of the 
plaintiff where it is transferred by him mistakenly or under compulsion or by 
someone else without his authority.24 The defendant is liable in the measure of 
the value of the wealth or property received, and the claim serves to reverse the 
transfer. A claim for payment arises where the plaintiff has done work or 
incurred expenditure in conferring a benefit on the defendant, for which he seeks 
payment. The remedy for such a claim is payment for the work done in 
conferring the benefit. The effect is not to reverse a transfer of wealth or 
property but to give effect to an exchange of benefit for payment. The general 
rule is that there is no payment for work done except where the defendant has 
agreed to pay for it, and the claim is then contractual. But it appears that a non- 
contractual claim for payment arises in some cases, principally on the ground 
that, for one reason or another, it was not feasible for the parties to contract.» 
Such claims are nowadays described as restitutionary, but they are distinct from 
claims to reverse a vitiated transfer. Forcing the two types of claim together has 
caused confusion, and this can be illustrated by reference to two leading cases 
that Burrows discusses: Lipkin Gorman v Karpnale,”° which is said to represent 
the recognition of the law of restitution and the principle of unjust enrichment in 
English law, and Pavey & Matthews v Paul,” which is said to play a 
corresponding role in the law of Australia.?® In fact, the former involved a claim 
to reverse a vitiated transfer of wealth, and the latter a claim for payment for 
work done in conferring a benefit. 


20 [1993] 3 All ER 705. 

21 [1974] 1 WLR 798 

22 [1988] 3 All ER 545. 

23 [1951] AC 507. 

24 ‘Lack of authority’ as a vitiating factor corresponds to what is often described by academic writers in 
restitution as ‘ignorance’: see eg Burrows at p 105. 

25 Including the case where they thought they were contracting but did not because of a mistake. 

26 [1991] 2 AC 548. 

27 (1986) 162 CLR 221. 
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Where there is a vitiated or ineffective transfer of wealth or property belonging to 
the plaintiff, restitution lawyers take the view that two distinct claims to reverse the 
transfer can arise: a proprietary claim and a restitutionary claim. Sometimes, it is 
thought, there is an ineffective transfer, which fails to pass title to the property or 
wealth. In such a case, the plaintiff's claim is based on the defendant’s receipt or 
possession of property or wealth, title to which remains with the plaintiff. In other 
cases, it is thought, title passes, but the transfer is vitiated in some way, and this gives 
the plaintiff a restitutionary claim, which is understood to be based not on the 
plaintiff's retention of title or the defendant’s interference with title, but on the 
principle of unjust enrichment. Burrows refers to the ‘continuing mystery of the 
relationship between property law and unjust enrichment’ (p 115). In fact, there is no 
good reason to distinguish between these supposedly distinct claims. There is a single 
proprietary or, if one prefers, restitutionary claim arising from the receipt of wealth or 
property and designed to reverse the transfer on the ground that the intention of the 
plaintiff to make the transfer was absent, vitiated or bypassed. No distinction is to be 
found in the traditional case law: at common law a claim to reverse a payment was 
uniformly pursued by way of an action for money had and received, and in equity by 
way of an equitable proprietary claim or claim under a constructive trust, without any 
differentiation, in either case, reflecting the supposed distinction between 
restitutionary and proprietary claims. Thus the controversy that has developed, 
involving increasingly complex and obscure attempts at elucidation, is simply based 
on a false distinction induced by the theory of unjust enrichment. This is, I believe, 
the solution to the ‘continuing mystery’, although not a solution that will be easy for 
advocates of the theory of unjust enrichment to swallow.”9 

In Lipkin Gorman, a partner in the plaintiff firm of solicitors used the firm’s money 
to gamble in the defendant’s casino. The plaintiff was allowed a claim for money had 
and received or restitution against the defendant in respect of the money received by 
the defendant through the unauthorised transfer of the plaintiff s money. According to 
Burrows, the ‘prime importance of the case is that all of their Lordships explicitly 
based the decision on unjust enrichment’ (p 52). If this is understood to mean merely 
that the claim should no longer be understood as in any sense contractual or quasi- 
contractual it is uncontroversial. But if it is understood to support the view that there 
is a distinction between a proprietary claim and a claim in restitution based on unjust 
enrichment, and that the latter claim is the same as a non-contractual claim for 
payment for work done or a claim for disgorgement (which is the crux of the 
academic theory of unjust enrichment), one can only say that nothing along these 
lines was considered in the judgments or comes anywhere near the ratio of the case. It 
has been a matter of controversy in the academic literature whether the claim in 
Lipkin Gorman was really a proprietary claim or a restitutionary or unjust enrichment 
claim.*° In fact there is nothing in the case to indicate that the claim was one rather 
than the other, or to show that there is a distinction between the two. 


28 Although there is no hint of it in Burrows’s discussion, many commentators have argued for a 
distinction along these lines: eg S. Stoljar, The Law of Quasi-Contract (Boston: The Law Book Co, 
2nd ed, 1989); P. Watts, ‘Restitution — a property principle and a services principle’ [1995] RLR 49, 
see also P Jaffey, The Nature and Scope of Restitution (Oxford. Hart Publishing, 2000). 

29 The distinction in the text between ‘proprietary’ and ‘restitutionary’ is different from the distinction 
between “in rem’ and ‘in personam’, or ‘personal’ and ‘proprietary’. 

30 See eg W J Swadling ‘A claim ın restitution?’ [1996] LMCLQ 63; P. Birks, ‘Property and unjust 
enrichment: categorical truths’ [1997] NZ Law Review 623, R. B. Grantham and C. E F. Rickett, 
‘Property and unjust enrichment: categorical truths or unnecessary compelxity?’ [1997] NZ Law 
Review 668 
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The second case, Pavey & Matthews v Paul, was concerned with a claim for 
payment for work done, not a claim to reverse a vitiated transfer of wealth or 
property. The plaintiff had done building work for the defendant under a contract 
that failed the statutory formality requirements governing building work. It was 
held that although a contractual claim was ruled out by the statute, a restitutionary 
claim was available in respect of the benefit received. But if no contractual claim is 
allowed, it is difficult to see what the alternative basis for a claim is — the general 
rule is that no claim for payment for work done in conferring a benefit arises in the 
absence of an agreement to pay. If the claim is a restitutionary claim based on 
unjust enrichment, it is unclear what the ‘unjust factor’ is. Burrows takes the view 
that the unjust factor in Pavey was ‘failure of consideration’ (p 89). 

‘Failure of consideration’ is understood to provide a ground for a restitutionary 
claim where a valid contract is terminated as well as where there is no valid 
contract, and it is helpful to consider this type of case first. Where there is a valid 
contract, a quantum meruit for work done under the contract is sometimes allowed 
as an alternative to expectation damages when the contract terminates early as a 
result of breach or frustration. Burrows argues that ‘the unjust factor grounding 
restitution in this area is failure of consideration: that is, the plaintiff has not 
received the defendant’s contractually promised performance which was the 
plaintiff s basis for rendering the benefit to the defendant’ (p 83, and see also p 23). 
But is there really a non-contractual claim here? As Burrows himself defines it, the 
claim arises from the failure to perform the agreement. The reason why Burrows 
excludes the possibility that the claim is contractual seems to go back to his 
understanding of contract, as discussed above. If contractual claims arise only from 
the breach of a promise to provide a benefit, it might appear that they must be 
claims for compensation for breach of an obligation to confer a benefit, which 
would necessarily be a claim for expectation damages, not a quantum meruit. But, 
as mentioned above, a claim can arise in respect of loss incurred in reliance on a 
promise or agreement; the standard case is the reliance damages claim in respect of 
expenditure incurred under a contract. A claim for payment for work done in 
reliance on an agreement is not simply a claim for loss like a reliance damages 
claim — because it provides a return for work done in addition to reimbursement of 
loss — but it is a form of reliance claim arising from the agreement. This seems to 
me to provide a far more plausible basis for the quantum meruit in this type of case 
than the idea that it is a restitutionary claim that results from the non-performance 
of the agreement but is not actually based on the agreement. 

An important issue in this type of case is whether the quantum meruit should be 
measured by reference to the value placed by the parties on the work-that is, in 
terms of a proportion of the agreed payment for the whole contractual 
performance. This should presumably be the case if the quantum meruit is a 
contractual reliance claim. But if the quantum meruit is a non-contractual, 
restitutionary claim, one would expect the measure of reasonable payment for the 
work to be assessed independently of the contract.3! This might enable a plaintiff to 
use the quantum meruit to avoid the consequences of a bad bargain. Burrows 
argues that the quantum meruit is indeed independent of the contract because ‘the 
thrust of the plaintiff's claim for failure of consideration is not that the defendant 
has committed a breach of contract but rather that the defendant has been unjustly 
enriched by receiving a benefit from the defendant that was rendered on the basis 
of a counter-performance by the defendant that has not been forthcoming’ (p 23). 


31 This appears to be Burrows’s view’ see p 23. 
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Thus he takes the view that the quantum meruit need not be constrained by what 
one might call the ‘contractual valuation’ (loc cit). He contrasts this with the 
position for ‘reliance damages’, which are indeed capped by the expectation 
measure.°” There is little authority on the point, and many commentators take the 
view that the quantum meruit should be subject to the contractual valuation, just 
like reliance damages, and this is consistent with the analysis of the quantum 
meruit as akin to reliance damages.33 

The effect of this restitutionary theory of failure of consideration is to subvert the 
contract by allowing the plaintiff a claim that can in reality only be justified as a 
claim based on the agreement, but on terms set by the court that may be 
inconsistent with the contract. Thus it is interesting to note that Burrows’s 
restitutionary theory of failure of consideration has the same effect as the death of 
contract theory, according to which a claim in contract is not based on the 
agreement but on reliance, independent of the agreement, so that the terms of the 
agreement are not determinative of the measure of claim. There is a certain irony 
here, because, as mentioned above, Essay 1 and the article on which it was based 
were intended partly to refute this death of contract analysis, which subverts the 
distinction, which Burrows seeks to uphold, between contract, restitution and tort. 

Burrows believes, to return to Pavey, that where a quantum meruit is awarded as 
payment for work done under an invalid or unenforceable contract, ‘failure of 
consideration’ in the sense outlined above is again the basis for it: ‘The only 
difference is that here the defendant’s promise was not a valid contractual one’ 
(p 89). But it is surely mistaken to say that there is no contractual claim because the 
contract is void or unenforceable — which seems to mean that there is no agreement 
or promise, or that if there is an agreement or promise it does not give rise to 
enforceable rights — but then to say that there is a non-contractual claim that arises 
from the agreement or promise. If Pavey was correctly decided, it is best 
understood as a contractual claim, which involved enforcing the contract notwith- 
standing the statute. One might say that this simply contradicts the statute; but, 
rightly or wrongly, there are many cases where the court has disregarded the strict 
wording of an invalidating statute, on the principle that the defendant should not be 
allowed to invoke a statute as an ‘instrument of fraud’ .34 

Another possible non-contractual basis for claims for payment is the doctrine of 
‘free acceptance’, which was developed by Birks and Goff and Jones, and is 
discussed at length by Burrows in Essay 4. According to the doctrine, a defendant 
is liable to pay for a benefit received if he knew that the plaintiff was providing the 
benefit to him with a view to being paid, and he nevertheless failed to tell the 
plaintiff that he would not be paid if he proceeded to provide the benefit. Burrows 
rejects the doctrine in Essay 4. He argues, first, that free acceptance does not 
establish that the defendant was enriched: “There is no reason why one should 
assume that a freely accepting defendant actually regards himself as being 
benefited by what the plaintiff has conferred. On the contrary a defendant is just as 
likely to accept what the plaintiff is conferring on him where he considers it neither 


32 pp 23-24, and see CCC Films (London) Ltd Impact v Quadrant Films Ltd [1985] QB 16. 

33 For a recent discussion, see A. Skelton, Restitution and Contract (London: Mansfield Press, 1998). 
There 1s a reference in Burrows’s formulation to the defendant’s having benefited, but ın fact it 1s 
clear that a quantum meruit can be awarded in respect of work done under a contract whether or not 
the work has yet conferred any benefit on the defendant. eg Planché v Colburn (1831) 8 Bing 14, 131 
ER 305 

34 eg Rochefoucauld v Boustead [1897] 1 Ch 196, which concerned a trust; the same principle has been 
applied in connection with secret trusts, proprietary estoppel and part performance. 
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beneficial nor detrimental as where he considers it beneficial’ (p 76). But the 
likelihood that the defendant is neutral with respect to what he receives is 
negligible. The real point here is not that free acceptance does not show that the 
defendant prefers to have the benefit rather than not, but that it provides no 
indication of how much it is actually worth to the defendant, and so of what he 
should be made to pay for it. Free acceptance is normally understood to imply that 
the defendant should be liable to pay the market price for the benefit, but there is 
no basis to infer that the defendant actually thought that the benefit was worth this 
price unless, when he failed to reject it, he knew that this would subject him to 
liability to pay the market price (and if this is the case, the valuation of the benefit 
is irrelevant to liability anyway). 

The real question is whether free acceptance provides a ground for a claim for 
the market price irrespective of the real value of the benefit to the defendant. 
Burrows rejects the argument that free acceptance can generate such a claim.» 
Here it appears that he confuses two issues. The first is whether a claim should 
arise from free acceptance as defined above, and the second is whether, if such a 
claim is allowed, it is a restitutionary claim, and, if it is not, what its basis is. It 
seems to me that if a claim does arise from free acceptance (as defined) it is not a 
claim in restitution or unjust enrichment. It does not arise from the receipt of a 
benefit, but from the defendant’s failure to act. This failure to act might be 
understood to generate a claim in two ways. First, it may be that in some 
circumstances the defendant’s silence or inaction can be reasonably interpreted as 
the acceptance of an offer, so generating a contractual liability for payment. This is 
no doubt not the usual contractual rule, but it may be that there are exceptions. 
Secondly, it may be that the defendant has in some circumstances a duty to save the 
plaintiff from unnecessary work and expenditure, so that if he fails to carry out his 
duty he acts wrongfully and can be liable to compensate the plaintiff.” Such a 
claim would be in essence tortious. It would be a rare example of a duty of positive 
action to save the plaintiff from harm.?’ 

At one time what is now understood as the law of restitution was blighted by 
fictions and fragmented into a miscellany of causes of action, whose rationales 
were obscured by archaic terminologies and forms of action. The modern treatment 
of this area is characterised by the conviction that looking behind the cases for 
underlying principles is crucial in making the law clearer, fairer and more 
coherent. Burrows has been at the forefront of this project, writing in the clear and 
forthright style displayed in these essays. But although, as Burrows says, the theory 
of unjust enrichment has helped to eliminate the fiction of implied contract and 
contributed to the integration of law and equity, it also suffers from serious defects. 
It conflates the distinct claims for restitution of a vitiated transfer of wealth, for 
payment for work done, and for disgorgement; it has generated confusion and 
unnecessary controversy over a supposed distinction between proprietary claims 
and claims in restitution or unjust enrichment; and it has led to the misconceived 
theory of failure of consideration as an ‘unjust factor’, which has contributed to 
obscuring the proper role of reliance in contract. 


35 ie that free acceptance constitutes an ‘unjust factor’ generating a restitutionary claim’ see pp 74, 77ff. 

36 This seems to be the position in the ‘mistake’ cases of proprietary estoppel see eg Ramsden v Dyson 
(1866) LR 1 HL 129, 140-1, per Lord Cranworth 

37 The appropriate remedy would appear to be compensation for loss, which might differ from payment 
at the market value 
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Michael Byers (ed), The Role of Law in International Politics: Essays in 
International Relations and International Law, Oxford: Oxford University Press, 
2000, xvi +354pp, hb £50.00. 


International law and international relations (IR), despite having the same intellectual 
forefathers, have developed for the most part independently. Scholars crossing the 
disciplinary divide, like the IR theorist Hedley Bull, or Myres McDougal, have been 
seen as the exceptions rather than the rule. Since the early 1990s though, there has 
been investigation by academics in both international law and IR into the possibilities 
of drawing on the insights of their academic cousins. 

This book, consisting of revised versions of papers given at the 1998 International 
Law Association conference, is testament to this increased interdisciplinarity. Most of 
the contributions are written by international lawyers, or by IR scholars who are 
sympathetic to international law. The first substantive contribution is Sir Arthur 
Watts’s “The Importance of International Law’. He asks three questions. First: ‘[d]o 
States accept that an effective international legal system is an important element in the 
fabric of the international community?’ (p 5). His answer: States need international 
law, as the alternative is chaos, under which no State can prosper (p 7). Others might 
think that in the absence of international law nothing would change, the powerful 
would merely impose their order, and what is new about that? As Watts points out, 
even by feeling the need to come up with legal justifications, States show some 
attachment to international law (p 7). As he accepts, this is not a complete response, as 
‘States’ apparent acceptance of international law may be little more than high- 
sounding tokenism’ (p 8). This leads to his second question, ‘Does an effective 
international system of law, incorporating the rule of law, in fact exist?’ (p 8). Again, 
his answer is a qualified ‘yes’: most States obey most of international law most of the 
time (pp 8-9). Still, notwithstanding a trend towards the creation and utilisation of 
international courts, there is little a State can do unilaterally to effectuate the law. 
Perhaps the way to increase compliance with international law is not overemphasis on 
institutional enforcement, but ensuring the rules themselves reflect a ‘fair balance’ of 
competing interests. A rule which does reflect such a balance is more likely than not to 
be self-enforcing. The extent to which international rules do represent a fair balance is 
his final inquiry (p 15). Watts is not convinced that international legal rules do 
represent such a balance, particularly because of the rapid changes in international 
society. He is also critical of the processes of change in international law, but has faith. 
International law can be quite good at ‘muddling through’ (p 16), which, even if it 1s 
unsatisfactory in principle, is quite effective in practice. These answers are helpful, 
but are those of a practical international lawyer rather than one drawing on IR theory. 

An underlying reason for the continuing reluctance of international lawyers to 
embrace IR theory is identified by Martti Koskenniemi who, as ever, is provocative 
and insightful. Koskenniemi takes us back to the days of Hans Morgenthau and Carl 
Schmitt. Concentrating the works of the former, he shows how Morgenthau lost faith 
in international law and turned to the sociology of power as the ultimate benchmark 
for international affairs (p 25). This coincided with US interests (although 
Morgenthau did not intend it to), as did the later New Haven school of McDougal 
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(pp 28-29). Koskenniemi applies his conclusion to today, the new calls for 
interdisciplinary collaboration ‘cannot but buttress the justification of American 
hegemony in the world’, since the IR theories on offer to international lawyers 
currently are all of the (US) liberal type. Koskenniemi thus supports the maintenance 
of legal formalism (p 32). He probably speaks for many international lawyers. 
International law is dominated by legal positivism and its practitioners treasure the 
separation between law and politics, owing to their fear of international law being 
contaminated with, or subsumed by, political controversy. Previous interdisciplinary 
approaches, such as McDougal’s, have met with an unenthusiastic response from most 
academics on this side of the Atlantic. But it is not clear how the return to formalism is 
to help. Elsewhere Koskenniemi has made strong arguments to the effect that it 
cannot, and that morality has a place in international law. Scepticism about 
interdisciplinary study is not limited to lawyers. Friedrich Kratchowil, a professor of 
political science, is equally dubious. He sees the current attempts at interdisciplinarity 
as unpromising, as both law and IR theory are in need of a ‘fundamental conceptual 
reorientation’ (p 36) He argues that both lawyers’ and IR theorists’ conceptions of 
explanation and justification are inadequate, being tied to logical positivism, 
excluding more pragmatic arguments. He subjects both legal and IR theories to 
searching critiques to support his point, and the result is an impressive chapter, albeit a 
dense one. 

For conceptual reorientation of international Jaw, we need only look to Phillip 
Allott’s chapter. To Allott international law is not a State-based system, but has 
human beings as its ultimate subject (p 74). He is critical of the State based system, as 
it occludes moral responsibility for the law (pp 72-73). For Allott, in the international 
realm ‘survival of the fittest is decided by an intoxicating mixture of urbane 
diplomacy and mass murder’ as a result of that realm’s overemphasis on the construct 
of the State (p 73). He gives us his unique perspective on treaty and customary law, 
and then on the ‘future of the international legal system’ (p 85). Here Allott castigates 
the corruption of universal values, the ‘hegemony of the economic’ (pp 85-86), and 
the ‘poverty of politics’ (p 86). He considers politics to have degenerated into 
manipulation of popular opinion, with narrow, superficial debates, while in practice, 
much power is wielded outside of any public accountability system (pp 86-87). This 
has led to an ‘impoverished human consciousness’ which is reflected in the 
international legal system (p 87). To counter this dystopian vision, Allott asks us to 
reorient our concept of law away from the State, and towards the interests of 
humanity, so it may take its place within the ‘self-creating and self-perfecting of the 
human species’ (p 89). Allott’s utopianism is unlikely to persuade political realists. In 
this he has something in common with more traditional international lawyers. Liberal 
IR theorists, who are increasingly open to non-Statist approaches may be more moved, 
although his insistence on the reality of objective universal values may put them on 
their guard. For many international lawyers, Allott remains a source of inspiration, if 
not a source of day-to-day reference when dealing with practical matters. 

The final theoretical contribution is Steven Toope’s discussion of ‘Emerging 
Patterns of Governance and International Law’. His is an account of the contributions 
of both international lawyers and IR theorists to the understanding of norms and 
governance. He applies his account to the study of the law of freshwater resources, (pp 
104-108), an area where he feels that traditional international law is inadequate, and 
that constructivist IR theory has greater heuristic value (pp 104-105). The topic of 
water resources is taken up by Eyal Benvenisti, who shows how international 
agreements can be the outcome of domestic pressures, and how international 
obligations can be used to bind States beyond the life of the creating governments. 
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Benvenisti’s focus on the sub-State issues and pressures is a useful one, the State we 
observe in international law is not a unitary organism, but one subject to domestic as 
well as international pressures. 

Christine Chinkin explains the impact of Non-Governmental Organisations (NGOs) 
on the creation and implementation of human rights, particularly women’s rights. 
Although she recognises the advances that have been made, Chinkin is not jubilant. 
States maintain a tight grip on the reins of Jawmaking, and many human rights 
enforcement mechanisms are weak, having the power only to ‘recommend’ (pp 140- 
141). Also, when we think of NGOs we usually think of Amnesty International, or 
other such worthies, but Transnational Corporations also feature in this category, and 
they have radically different agendas; if the State-oriented system is opened to one set 
of NGOs, the other will have to be let in too. Even within human rights NGOs, there is 
little transparency of decision making, and they are often non-democratic, self- 
appointed bodies (pp 143-144). 

Makau wa Mutua’s contribution argues that human rights are largely a 
universalisation of Western liberal tradition. He may be right, but at times his 
argument is a little harsh. He asserts that the Universal Declaration of Human Rights 
(UDHR) and International Covenant on Civil and Political Rights CCPR) ‘are 
attempts to universalise those civil and political rights that are accepted or aspired to 
in Western Liberal democracies’ (p 155). First, in addition to civil and political rights 
the UDHR contains a list of rights normally considered ‘economic, social and 
cultural’ including the right to social security (Article 22), and the right to education 
(Article 26). If the UDHR was an attempt to universalise Western values, it was not 
entirely successful. Article 1’s first sentence, ‘All human beings are born free and 
equal in dignity and rights’, may be derived from Western political theory, but its 
second, “They ... should act towards one another in a spirit of brotherhood’, is less 
individualistic/Western. Secondly, the ICCPR also has a sister convention, the 
Covenant on Economic, Social and Cultural Rights, which is unfairly dismissed by wa 
Mutua as ‘relegated to the backwater of human rights discourse’ (p 155). He is not a 
rejecter of human rights, however, and believes in the ‘multicultural approach in the 
reconstruction of the entire edifice of human rights’ (p 166). This may not be as 
radical as it seems as ‘a universal corpus may ultimately yield societal typologies and 
structures similar to those imagined by the present human rights regime’ (p 168). If 
this is so, and bearing in mind the wide acceptance of human rights instruments, wa 
Mutua’s root and branch reconstruction may risk too much for the offered benefit. To 
embark on this reconstruction, it would be necessary to repudiate the rights currently 
guaranteed in the various conventions. There is no reason to assume any treaties 
setting out entirely new sets of rights would obtain the same level of ratifications as 
the two international covenants. Hedley Bull thought it surprising that governments 
signed up to international human rights treaties at all, and it may be expecting too 
much to think they would accept an entirely new list of human rights. If governments 
did not adopt the new rights regime, we could be left with little, if any, protection of 
any human rights at all, which would be a retrograde step. 

Chapters 9, 11 and 12 deal with the global economy. In chapter 9 Anne-Marie 
Slaughter makes the case for the increased use of ‘government networks’ for the 
regulation of the international economy. These functionally organised groups are less 
formal than traditional international organisations. She is enthusiastic about such 
networks, proclaiming them ‘fast, flexible, cheap, and potentially more effective, 
accountable and inclusive than existing international institutions’ (p 179), even 
though she also accepts that there are legitimate concerns about their accountability (p 
180). She notes that sometimes their output does run contrary to ‘democratically 
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created policies (p 195), but that ‘such initiatives are theoretically subject to the 
normal political constraints’ (p 195). Is theoretical control over secretive bodies 
enough? She continues by contrasting networks’ accountability to that of traditional 
international organisations and NGOs (p 196). This is an argument for increased 
accountability of those organisations, rather than a proliferation of semi-accountable 
bodies. The problem such networks have is that they require a leap of faith in their 
bona fides, and this runs counter to the drive to democratisation underlying many 
international theorists’ thinking. Slaughter concedes this (p 204), but makes an 
important point: ‘government networks are here to stay’ (p 204). International lawyers 
in particular cannot ignore these networks; behaving like ostriches is no answer to 
their challenges. 

State-based regulatory systems are discussed in chapters 11 and 12. In chapter 11 
Edward Kwakwa discusses the extent to which Lesser Developed Countries are 
relegated to the role of ‘paradigm receiving States’ who have ‘no real choice but to 
play by the rules of the game’ set by others (p 228). Kwakwa hopes things are 
improving, with the WTO dispute resolution mechanism providing a ‘forum within 
which to attack the policies ... [of more developed States] ... that may be at variance 
with the rules of the world trading system’ (p 238). This may not be enough. If 
Kwakwa is correct, and those rules are set by powerful States, the problem lies, 
fundamentally, with those rules, and not with their enforcement. In chapter 12, 
Brigette Stern gives us a critical view of the characterisation of globalization as a 
solely economic phenomenon. Like Kwakwa, Stern is concerned with the inequalities 
of the existing State-based system She mounts a strong attack on the international 
legality of the Helms-Burton and D’Amato-Kennedy Acts (pp 255-261), but sees a 
continuing role for States, who remain the ‘unique vectors of law creation and 
enforcement’ and the guardians of non mercantile values (p 267). Both Stern’s and 
Kwakwa’s chapters betray discomfort with the inequalities of the current system, but 
also a fear of a rejection of that system, because of the absence of anything better. 
Their fear is one shared by many international lawyers, and is well founded. 

In Chapter 10 Vaughan Lowe asks: ‘Are the Method and Character of Norm 
Creation Changing?’. To answer this question he investigates the practical 
completeness of international law, and the contemporary importance of such 
‘interstitial norms’ as sustainable development. These are norms operating ‘by 
establishing the relationship between the neighbouring primary norms when they 
threaten to overlap or conflict with each other’ (p 216), which cannot arise by the 
normal processes of international law. Therefore, at least in the context of interstitial 
norms, Lowe considers the method and character of norm creation to have altered. His 
chapter ends with his view of the contemporary spread of international law from the 
inter-State domain into that of private corporations, NGOs and internal orders of 
States (pp 224-225). It is a bold argument, but infelicitously placed, unceremoniously 
dropped between the contributions of Slaughter and Kwakwa, when it would be more 
at home earlier on in the volume. 

The final issue investigated is the arena where international law and international 
politics have always coexisted, the Security Council. The Security Council was set up 
by the foundational instrument of the post-World War II international legal system, 
the UN Charter, yet it is structured to reflect the political realities of 1945. Of the three 
contributions (by Marc Perrin de Brichambaut, Vera Gowlland-Debbas and Georg 
Nolte) the standout is Gowlland-Debbas’s. 

Gowlland-Debbas begins by setting out her views on the general relation of law and 
society. She sees law as being somewhere between autopoietic/Kelsenian ‘purity’, 
where ethical and political considerations are external to the study of law, and 
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sociologically based ‘openness’ where the boundaries of law, politics and ethics are 
more permeable (pp 277-279). Gowlland-Debbas considers the Security Council to 
provide an example of the grey zone where political activity feeds into the law. She 
develops a strong argument to the effect that the Security Council has, by political use 
of its discretionary powers, actually served to underpin the reality of an international 
legal order which accepts the existence of objective community interests, which 
Gowlland-Debbas terms the ‘minimum content of an international public policy’ 
(p 300). This minimum content includes the maintenance of peace (by the rules on the 
non-use of force), the right of self-determination and the protection of certain core of 
values by human rights and international criminal law (p 283). 

Whilst her argument a sophisticated addition to debates about the Security Council, 
the Security Council’s practice has not had such a positive role as she suggests. 
Although the Security Council has focused attention on certain violations of the 
interests protected by the putative international public policy, its practice is half- 
hearted and selective. The Council may have responded to the violations of 
international criminal law in Yugoslavia and Rwanda by setting up international 
criminal tribunals, but this was not the forcible intervention that was required to stop 
or prevent the atrocities. Also, the Security Council took no action in response to the 
threats posed to international public policy by the conflicts in Chechnya and what is 
now the Democratic Republic of Congo. Some of what the Council’s positive practice 
has given to the formation of an international public policy, its ambivalence has taken 
away. 

Having completed a survey of the individual chapters, it is necessary to focus on the 
book as a whole. This book is evidence of a renaissance in interdisciplinary theory, at 
least from the perspective of some international lawyers. However, other international 
lawyers remain uncomfortable with IR theory because of their fear of politicisation of 
the law. Unfortunately most of the contributions are from international lawyers, so the 
extent to which IR theorists have focused on international law is rather overlooked. IR 
theorists have begun to look at issues of international law, and further perspectives 
from their side of the fence would have improved this book. This does not detract from 
the quality of the individual contributions, which serve to whet the appetite for IR 
approaches to international law. Although care must be taken by both groups to avoid 
simplistic intellectual tourism, interdisciplinary co-operation is a development that 
should be welcomed. It is to be hoped that the essays in this volume will encourage 
informed dialogue between the two sets of scholars. Even if it will not be possible to 
find all the answers out from each other, particularly on controversial questions such 
as those of the existence or otherwise of objective values and who the participants in 
international society should be, at the very least interdisciplinary debate may assist in 
refining our inquiries. 


Robert Cryer* 


Clifford A. Jones, Private Enforcement of Antitrust Law in the EU, UK and USA, 
Oxford: Oxford University Press, 1999, xliii + 263 pp, hb £95.00. 


This detailed comparative work is produced at an important time in the development 
in the private enforcement of ‘antitrust’ law in the European Community and the 
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United Kingdom. As the author indicates, ‘the US system for the enforcement of 
Federal antitrust law is the paradigm of private antitrust enforcement’ (p 3). As a US 
lawyer undertaking research within the EC he is in a unique position to further 
comparative discussion. Being the product of a European lawyer writing within the 
UK, this review will concentrate on the book’s observations on the EC system, not 
because the commentary on US law lacks value, but because the examination of the 
development of the embryonic EC and UK systems will be of more interest to most 
readers of this journal. 

In chapters 1—4, Jones sets out the historical development of the various systems 
under examination. He notes the politicised nature of Governmental enforcement in 
the US and the overarching importance of private actions (in the US a business acting 
unlawfully ‘is ten times more likely to be challenged by private litigants’ (p 19)). The 
focus on market integration within the EC system is highlighted in Faull’s comment 
that the driving force behind EC policy ‘is not the invisible hand; it is competition 
policy as can opener’ (p 26). This distinction may diminish in time as the single 
market becomes a reality, but has so far been of key importance. The enactment of the 
Competition Act 1998 in the UK brings domestic competition law in line with the EC 
prohibitions, as they are the model for the new UK prohibitions in sections 2 and 18 of 
the 1998 Act. 

In chapters 5-7 the basis of private actions for breaches of Community law is 
examined. In particular, the ‘constitutional’ importance of direct effect to the private 
enforcement of the Community competition provisions is discussed. The ability of 
private individuals to enforce their ‘Community rights’ in Articles 81 and 82 of the 
Treaty is based on their direct effect, but the nature of direct effect, and its importance 
within the Community system, shapes the operation of those private nghts. The extent 
of the direct effect of Articles 81(1), 81(2) and 82 is discussed. Jones criticises the 
Court’s judgments in Bosch and Novelles Frontiers, where Article 81 was held not to 
have direct effect when there were no decisions by a Member State under Article 84 
and no implementing legislation in the sector concerned (pp 52-59). This discussion is 
particularly interesting given the debate which surrounds the suggestion that Article 
81(3) should be given direct effect in the Commission’s recent White Paper on 
Modernisation. While the direct effect shapes private actions, an individual seeking a 
remedy will be dependent on national procedures to a great extent. Chapter 6 focuses 
on the extent to which Community law limits, or requires alteration of, national 
procedures drawing, in particular, from the jurisprudence inspired by the Factortame 
and Francovich cases. Jones suggests that while the Francovich cases have, to date, 
only dealt with ‘vertical’ relationships, the language used by the Court clarifies the 
link between the availability of damages and direct effect in ‘horizontal’ situations (pp 
75-78). In chapter 7 Jones addresses a number of the criticisms that have been made 
of private enforcement and finds them unpersuasive, particularly at a time when the 
Commission has insufficient resources to deal with high levels of enforcement and 
individuals’ directly effective rights therefore go unprotected (pp 88—92). 

Chapter 8 reveals the key problem with the central section of the book. In one of the 
most interesting sections of the book, Jones examines pluralism within the EC 
enforcement system, in particular the competence of national and EC institutions to 
apply Articles 81(1) and 81(3). National courts have concurrent competence with the 
EC Commission to apply the prohibition in Article 81(1), but the EC Commission has 
sole competence to apply Article 81(3). Jones examines the effects of this bifurcation 
— described by Hawk as the ‘original sin of EC competition law’ — and suggests that it 
results in the ‘provisional nullity’ of agreements which appear before the courts 
following notification, but before exemption is granted by the Commission under 
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Article 81(3) (pp 95-98). Although the Commission has made efforts to reduce the 
uncertainty created by bifurcation through the publication of the Co-operation 
Notices, Jones suggests that there is still a strong tendency towards inaction. While his 
discussion of this area is well researched and comprehensive, it does not take into 
account the most recent reform proposals. Indeed, it is unfortunate that the book was 
published just before comprehensive reform of the system was proposed. In a final 
postscript to the chapter (p 112), Jones mentions the White Paper on Modernisation, 
but little more. The discussion in the chapter is still valuable, but without a proper 
account of the White Paper this particular section has become somewhat obsolete 
rather quickly. None the less, the chapter still contains useful material 

In chapters 9-11 the focus switches to private actions in the UK. The various 
economic torts which have been suggested as possible ‘homes’ for claims based on 
Article 81 and 82 EC are discussed and largely rejected. The main reason for this 
rejection is that the EC ‘right’ is being squeezed within an existing UK tort. The torts 
which have been suggested would cover a limited number of situations in which the 
EC prohibitions have application or have legal requirements not found in the 
prohibitions themselves that would have to be disapplied as a matter EC law (pp 118- 
124). Most judicial support has fallen behind the use of the tort of breach of a statutory 
duty to protect EC rights, using the European Communities Act 1972 as the statutory 
vehicle, and the impact of such a choice is considered in detail. The enactment of the 
Competition Act 1998, although it does not make specific provision on this matter, 
may settle the question. Jones argues for a slightly different approach. He suggests 
that a simpler way of dealing with the problems of ‘fit’? would be to apply Community 
law directly. It is argued that this may be the practical situation if, under the 
Factortame/Dekker rules, the traditional limitations on use of breach of a statutory 
duty are struck out in EC-based claims (pp 146-150). It is also argued that this is what 
occurred in the Divisional Court’s handling of the damages question in the 
Factortame litigation (p 151). Jones’ support for a more radical solution is well 
argued, albeit somewhat brief. His faith in the use of a new Community based remedy 
rather than a new ‘tort’ is understandable. Such an approach would be much clearer, 
but it would also raise many new questions which national procedural rules would be 
forced to answer. As there appears to be little practical difference between a breach of 
statutory duty claim, without its traditional limitations, and the new Community 
remedy I see little prospect of an already reticent judiciary being encouraged down the 
‘Community’ path. 

In the final section of the work Jones discusses the various limitations which apply 
to claims for damages in US antitrust law, such as antitrust injury and standing rules, 
and the potential for adoption of similar rules within the EC and UK systems. The 
perennial question of antitrust damage ‘trebling’ in the US is also considered. The 
coverage of the US rules is concise and clear — not a simple task in such a complex 
area — and the examination of whether such rules could, or should, be adopted in the 
EC is illuminating. The main arguments about the possibility of adoption in the EC 
centre on the very different legal bases of the US and EC provisions. While the US 
rules come from statute, the EC rules stem from the EC’s ‘constitutional’ Treaty. As 
the application of the EC prohibitions is reliant on direct effect, which grants direct 
rights for individuals, it will always have a much wider form of standing than that 
granted in the US (pp 186-187). The national courts will not be able to limit standing 
as itis a matter of EC law. Community jurisprudence has shown a willingness to grant 
standing to a wide class who can show ‘interest’, in that their economic interests are 
affected by an infringement (pp 187-191). This argument is very persuasive. The 
universal nature of rights under the EC Treaty has always been closely protected by 
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the Court and it seems unlikely that it would be willing to develop a line of 
jurisprudence that would place ‘artificial’ limits on rights granted within the Treaty. 

In the discussion of US treble damages Jones makes it clear such damages may not 
always be as ‘treble’ as they appear from afar. There is little provision in US cases for 
pre-judgment interest, thus reducing total damages. Various empirical studies in the 
US indicate that the treble damages award a similar amount to that which would be 
generated by single damages plus pre-judgment interest (pp 229-230). Community 
jurisprudence, particularly Marshall II, suggests that pre-judgment interest will be 
available as a matter of Community law (p 231). When the possibility of aggravated or 
exemplary damages is taken into account, Jones suggests, the financial incentive in 
UK claims based on EC law could be even higher than under treble damages in the US 
(p 247). 

Jones concludes that private actions have the potential to be as crucial to the EC 
system as they have become in the US. But he also points out some practical problems 
that may have to be confronted. The first of these problems is the lack of a clear 
legislative basis for private action and the slow process of development through 
Article 234 references (p 247). Second, there is the difficulty of gathering evidence of 
antirust violations across multiple jurisdictions. The use of pre-trial oral depositions 
has proved to be valuable in the US but is not available in the EC (p 248). 

Jones set out to dispel a number of the myths and prejudices that surround private 
enforcement in the EC and he has done this admirably. The book’s principal flaw is 
not of Jones’s making; it is simply that it appeared just before the Commission’s 
White Paper proposals were published. The White Paper does not cast doubt on 
anything that appears within the central section of this book, but it does indicate that 
the debate moves on apace and that some of the arguments presented here have 
been left behind. That said, the final section of the book is very important in that it 
dispels one of the most influential myths about private enforcement without 
‘trebling’. 

Angus MacCulloch* 


Jeremy Waldron, Law and Disagreement, Oxford: Clarendon Press, 1999, xii + 332 
pp, hb. £40.00. 


Jeremy Waldron, along with Roberto Unger, has made an important discovery: 
contemporary legal philosophy, of the orthodox kind, is uncomfortable with 
democracy. This discomfort manifests itself in a number of ways: in legal 
philosophy’s almost exclusive concern with one form of law creation (adjudication) 
over another (legislation), its near fetishistic respect for judicial review and its almost 
entirely sceptical account of democratic politics and law-making. Each chapter of this 
marvellously challenging, engaging and courageous book interrogates one or other of 
these issues (and tackles many more besides). Overall, the book does two important 
things. First, it provides a wake-up call to those in the grip of that sleepy consensus 
about law’s relationship with democracy which holds the former ‘just has to’ constrain 
the latter. Second, it raises the prospect of a legal system and a legal philosophy 
saturated with respect for democratic politics. 


* Faculty of Law, University of Manchester. 
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The book is divided into three parts, the first and third of which are by far the most 
stimulating and intriguing. The second by no means lacks these virtues but, in dealing 
with some of Waldron’s disagreements with John Rawls, Ronald Dworkin and 
Michael Moore, it deflects slightly from the invigorating effort, in parts I and II, to 
establish democracy within the heartland of jurisprudential thought. At least two 
obstacles ensure that this is a difficult task. In the main, part I tackles the second part 
of the first, double-edged obstacle. It consists of the view that appellate court 
adjudication is indeed a presumptively rational, legitimate and ‘therefore’ desirable 
means of resolving disputes and regulating human conduct, whereas democratic 
politics and the fruit of its loins — legislation — is not. Each essay in part I redresses the 
balance in favour of the latter, developing a jurisprudence of legislation in which 
legislation appears as a dignified, respectable and, in the circumstances of politics, 
rational source of law. Waldron does not tackle the first part of the obstacle in any 
sustained way, save to note the prevalence of voting as a means of resolving disputes 
among appellate court judges. The point may seem trite, but is vitally important since 
much resistance to the dignity of legislation as a source of law might rest upon the 
notion that it is the product of voting. And voting, which in legislatures or in elections 
has an air of arbitrariness to it, seems a rationally deficient means of decision-making. 
Adjudication, on the other hand, might seem an altogether better means of reason- 
based decision-making. 

Two things must be done in order to speak up for legislation as a dignified source of 
law. First, scepticism about its rational power and means of creation must be 
neutralised. A familiar story in western democracies highlights the influence of 
pressure groups and lobbyists upon, and the sheer contingency involved in, the 
creation of law. Sometimes, bill Y becomes law because opponents were late to arrive 
and unable to vote, or because those with decisive votes found themselves, through 
bad briefing or pure incompetence, in the wrong place after the division bell. 
Waldron’s primary response to this scepticism strikingly combines an argument from 
Aristotle (with a little aid from the Marquis de Condorcet) and one from Bartolus of 
Sassoferrato. This combination of ancient, medieval and early modern arguments 
might seem an unpromising way to speak up for the products of the modern 
legislature. Yet each argument is entirely apposite. Aristotle’s claim relates to the 
possible wisdom of the multitude. If it is right, and if decisions of the multitude can 
exceed those of individuals in terms of rational power, then decision-making in multi- 
member, polyphonic bodies like contemporary legislatures cannot be immediately 
disdained. Bartolus provides further support for legislatures since he shows that there 
is a sense in which legislation is the law of the people and thus more akin to custom 
than we are now apt to think. Hence, the point of Waldron’s invocation of Bartolus 
and other feudal jurists is to highlight ‘the antiquity, the artificiality, the infertility and 
certainly the philosophical dispensability of the models of legislation with which we 
are familiar’ (p 68; emphasis omitted). 

The second requirement of a successful demonstration of the dignity of legislation 
is this: since it is often produced by a vote in the face of disagreement, legislation must 
be capable of being understood as more than a temporary, partisan triumph of the 
majority. Ideally, it must be ‘more’ in the sense that such a triumph has a claim on the 
allegiance of all, even dissenters. This task appears even more difficult than the first, 
since in contemporary societies, ‘even after deliberation, people will continue to 
disagree in good faith about the common good, and about the issues of policy, 
principle, justice and right which we expect a legislature to deliberate upon’ (p 93). 
How can legislation, made in the face of disagreement, yet as a response to the need 
for collective action on some matter, bind those who object? This combination of 
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collective action in the face of disagreement Waldron calls the ‘circumstances of 
politics’ (p 102); these circumstances can yield a product — legislation — deserving of 
respect on three grounds. First, ‘[a] piece of legislation deserves respect because of the 
achievement it represents in the circumstances of politics: action-in-concert in the face 
of disagreement’ (p 106). Secondly, since it is often the product of majority decision, 
‘it respects the ... differences of opinion about justice and the common good’ of those 
whose votes have been aggregated; and thirdly, ‘it embodies a principle of respect for 
each person in the processes by which we settle on a view to be adopted as ours even 
in the face of disagreement’ (p 109). 

The essays in part I succeed in pushing democracy and legislation up the agenda 
of contemporary legal philosophy. Some of the arguments are tentative and some a 
little over-stretched, but they are unfailingly thorough in highlighting snags and 
difficulties. There may, however, be an overarching problem which takes root in 
part I and overhangs the rest of the book, particularly part Il. Recall the 
circumstances of politics, especially the persistence of disagreement after 
deliberation. Bear in mind also that Waldron rejects deliberative conceptions of 
democracy — those that emphasise the value of democracy as a means of achieving 
rationally informed consensus (pp 91-93) — because they overlook the circum- 
stances of politics. The picture that emerges comes close to portraying our political 
values as intransigent, as incapable of amendment and modification in light of 
deliberation and conversation. But since these values are in this regard apparently 
quite different to other values, many of which are responsive to deliberation 
(Waldron recognises this when he approvingly quotes, albeit it in a different section 
of the book, Harry Frankfurt’s notion of ‘strong evaluation’ (p. 259)), some account 
of their intransigence is required. No such account is immediately obvious in the 
arguments of the book. Moreover, the account needed must tread a narrow line. On 
the one hand, it must support Waldron’s case against deliberative conceptions of 
democracy while not threatening strong evaluation, and, on the other, provide no 
succour to those who would defend judicial review as protection against 
intransigent political ‘values’ that threaten minority groups. Furthermore, 
Waldron’s insistence upon the persistence of disagreement must not undermine 
his other arguments, such as those about the wisdom of the multitude, which 
elucidate the beneficial effects of deliberation. 

The second obstacle in Waldron’s path has already been sighted. Establishing 
democracy within the heartland of jurisprudential thought meets resistance from many 
eloquent defenders of law who portray it as a shield against the tyranny of the 
majority. The shield usually takes a specific form, namely, the combination of a bill of 
rights with judicial review of legislation. Part II subjects this shield to close scrutiny, 
critically examining the closely related arguments that usually support it. One such 
argument is found in the claim that majorities can act badly towards minorities and so 
should be bound, via a bill of rights and judicial review, to respect the rights of all 
citizens. Another argument holds that the idea of the majority binding itself in this 
way is best understood as a form of precommitment. And yet another argument 
maintains that this kind of precommitment, understood as a guarantee of citizens’ 
right to equal concern and respect, is the core of a constitutional conception of 
democracy. 

Waldron loosens the grip of the first argument by noting a tension between the fear 
of majorities as constituted by predatory, non-rational and non-moral agents 
(‘wantons’, in Frankfurt’s terms), and the view that individuals have rights as a 
means of respecting their autonomy and rationality. This tension, according to 
Waldron, lies at the heart of, and thus undermines, the case for an entrenched bill of 
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rights and judicial review. ‘In order to develop a theory of rights, we need some basis 
for distinguishing those interests that are characteristic of human dignity from those 
which are relatively unimportant ... If our only image of man is that of a self-seeking 
animal who is not to be trusted with a concern for the interests of others, we lack a 
conception of dignified moral autonomy on which such discriminations of interest 
might be based’ (p 222). Waldron regards the idea of precommitment as unhelpful in 
this context, since there is too much distance between those instances where it has 
obvious and illuminating application (for example, Ulysses ordering his crew to bind 
him to the mast; Coleridge employing men to prevent him from buying laudanum) and 
the situation of constitutional choice. The latter situation presents at least two options: 
a constitution with a bill of rights but no judicial review and one with a bill of rights 
and judicial review. If the choice is made in favour of the latter, and it is to be 
understood as a form of precommitment, then the chooser and the bound must 
resemble exactly the earlier and later Ulysses (there must be a sense in which they are 
the same). But there is no guarantee that constitutional choosers at time 1 (the 
founding fathers, for example) are in any sense the same as those bound at time 2 (less 
than a lifetime after time 1), and no chance whatsoever that they are the same as us at 
time 2000. How, then, can we be bound by their strategy of precommitment? This 1s 
but one of the many snags Waldron raises for this argument. 

The most powerful version of the constitutional conception of democracy belongs 
to Ronald Dworkin. He takes up two positions as to the compatibility of a bill of rights 
and judicial review with democracy. One holds that, since the bill of rights plus 
judicial review combination is a guarantor of equal concern and respect for citizens, it 
is a precondition for genuine democracy, while the other holds that this combination 1s 
not less democratic than other options. The second position raises the question of 
whether or not ‘there is in fact a loss to democracy when the elected legislature of a 
society is subjected to judicial power’ (p 287)? In answering in the affirmative, 
Waldron takes on and effectively discharges the burden of undermining Dworkin’s 
more limited argument. Dworkin’s general argument rooting a bill of rights plus 
judicial review in equal concern and respect is found wanting by Waldron because, 
inter alia, it rests upon a conception of justice which, in the circumstances of politics, 
is contestable and is buttressed by a dubious claim that the combination makes a 
society more just than one without it. The success of these arguments against the 
constitutional conception of democracy worries Waldron a little. He is anxious in the 
last pages of the book to demonstrate that life without judicial review is no democratic 
abyss, threatening to swallow up citizen’s rights, but simply a truer kind of 
democracy. 

The arguments in part III are every bit as stimulating and helpful as those in part I. 
There are occasional missteps and overstatements. (The most amusing instance of the 
latter — “I cannot restrain myself from saying that anyone who thinks a narrative like 
this [about constitutional choice] is appropriately modelled by the story of Ulysses and 
the sirens is an idiot’ (p 268) — brings to mind the American colloquialism: ‘don’t go 
out on a limb or anything’.) Yet there is a deeper difficulty here, closely related to that 
which troubles the argument of part I. We noted that in part I Waldron emphasises the 
sheer fractiousness of political communities and the intransigence of the competing 
value positions their members hold. A way in which the argument from 
precommitment explored in part III could become more plausible is by reference to 
the notion of a group and its constitutive commitments. Waldron recognises as much 
when he notes, with approval, Dworkin’s remarks on political community (pp 272- 
273). Some conception of the nature of a political community answers the question 
‘why are we bound by their precommitment?’ thus: ‘we’ are in some sense united with 
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‘them’ as members of the same enterprise. But the idea of a political community is one 
that Waldron’s fractious conception of politics seems to threaten or is unable to 
accommodate. For the question that arises time and again from his discussions of the 
circumstances of politics is this: is a collection of people who disagree so deeply and 
on so much in any meaningful sense ‘a’ political community? It seems that the 
‘citizens’ of the Waldron republic disagree on every political issue except that they 
must act; but can such individuals really be citizens? And, if they disagree on so much, 
why do they agree that they must act together? Why do they not just split up and do 
their own thing (secede)? The snag Waldron faces, then, is one of locating the social- 
cum-political-cum-moral glue that binds a group together as a group and a political 
community, while also accommodating the fractious conception of social-cum- 
political-cum-moral disagreement. Respect for and responsiveness to the difference of 
others (p 312) might provide a recipe for that glue, but the recipe does not obviously 
and immediately require that otherness must be respected through democracy and 
democracy alone. Could otherness not be respected to the same degree — and its 
priority symbolically established — though a bill of rights and judicial review? 


William Lucy* 


Angelo D. M. Forte (ed), Good Faith in Contract and Property Law, Oxford: Hart 
Publishing, 1999, xxviii + 211pp, hb £30.00. 


In his Preface to this collection of essays, Lord Rodger suggests that the central issue 
to be addressed by the contributors is whether, in English and Scots law, ‘the explicit 
recognition of some underlying principle of good faith would give the judges a useful 
tool for shaping the law in accordance with the relevant standards recognised by the 
community or by some particular group, such as bankers or insurers’ (p xxvii). 
Consideration of this issue, Lord Rodger says, is ‘timely’ — although, he adds, we 
should not expect these essays to deliver clear-cut answers so much as ‘vigorous 
discussion’ (p xxviii). 

Possibly it is bad form for reviewers to set out their prior expectations. 
Nevertheless, as Hector MacQueen points out in his paper, good faith in contract 
‘has been the subject of much debate in recent times’ (p 7), in the light of which (on 
my reading at least) we might expect three positions to be staked out in this collection. 
First, some will argue in favour of the adoption of a general principle of good faith — 
possibly because British law would otherwise be out of line with the emerging 
European and international law of contract; or perhaps because good faith in contract 
serves to connect legal doctrine to commercial (or community) standards of fair 
dealing and, in this way, identifies a reference point for the principle that the law 
should protect the parties’ reasonable expectations (or their legitimate interests). 
Secondly, some will argue against the adoption of such a general principle. This 
argument might be grounded in a number of reasons — for example, that community 
standards (even where there is just the one community in contemplation) might be 
indeterminate or that such a vague general principle invites judges to act on their own 
idiosyncratic views of fair dealing. More radically, it might be objected that the law 
should be setting its own standards of fair dealing rather than seeking to track the 
contingent practices of particular communities. Thirdly, some might take a neutral 
view holding that a general principle of good faith is neither more nor less useful than 
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the specific tools (fraud, duress, estoppel, and so on) that judges currently use to 
regulate unfair dealing — a view encouraged perhaps by Reinhard Zimmermann and 
Simon Whittaker’s comparative survey, showing that the outcomes produced by 
English law are largely in line with the outcomes generated by good faith legal 
regimes, 

Turning to Angelo Forte’s short editorial Introduction with these expectations in 
mind, something of a surprise awaits us. It is not that there is to be no vigorous 
discussion; nor that there is to be no exchange of views between proponents and 
opponents of a general principle of good faith. What is surprising — because it is at 
odds with the usual pattern — is that, in this collection, the proponents of good faith 
apparently outnumber their opponents. On the latter side, however, stands Jo 
Thomson’s scepticism. Clearly, this is a view to be reckoned with and it is a good 
place to start. 

Thomson rests his opposition to good faith (understood as the principle that each 
contractor must put the interests of the other ‘on a par with his own’ (p 64) or, even 
more strongly, that contractors must ‘act in an altruistic manner’ (p 76)) on the virtues 
of freedom of contract. Granted, the law should protect the vulnerable and it should 
regulate monopolies; this apart, though, Thomson argues that the law should not strive 
to blunt the competitive edge (and concomitant pursuit of self-interest) where 
contractors are dealing in business environments. Rather like Lord Ackner in Walford 
v Miles, Thomson aligns contract law with an adversarial ethic and challenges the 
supporters of good faith to justify the dilution of a guiding principle of self-interest. 
What might the proponents of good faith say in response? 

At one level, the advocates of good faith might complain that Thomson has 
missed the point. Contrary to what Thomson suggests, the adoption of a general 
principle of good faith would not bring about a fundamental change to the business 
environment. Far from it, the whole purpose of good faith is to bring contract 
doctrine into line with the standards of fair dealing that are accepted in particular 
business communities. Whilst the standards of some business communities might 
be ruthlessly competitive, allowing for non-disclosure, opportunistic termination, 
shirking and so on, in other communities such practices might be regarded as 
unfair. A general doctrine of good faith would allow the law to reflect these variable 
standards of fair dealing. This is not the end of the matter, however, for there are 
limits to how neatly the commercial world can be divided into particular business 
communities, each with its own sectoral standards of fair dealing. This being so, the 
law needs a default position and, at this level, it is at least arguable that free market 
principles (rather than co-operative principles) should be adopted as being welfare 
maximising. However, not only is the economic counter-argument in favour of co- 
operativism formidable (see, especially, Simon Deakin and Jonathan Michie (eds), 
Contracts, Co-operation and Competition (Oxford University Press, 1997); and, in 
the collection under review, Hector MacQueen’s telling remarks at pp 24—25 should 
be noted), there are also powerful (non-contingent) moral arguments to be 
considered. In other words, just because the law needs to have a default position, it 
does not follow either that the default position must be set by reference to economic 
(rather than moral) criteria or that economic considerations point incontrovertibly 
to the adoption of a competitive baseline. 

Like Thomson, Ewan McKendrick is concerned that we should not give up on the 
idea of freedom of contract — or, at any rate, he is concerned that the law should 
respect the autonomy of commercial contractors to make their own deals and (echoing 
an important theme in his previous writing on this topic) continue to underline that 
contracting parties have the opportunity (and responsibility) to make explicit 
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provision for the allocation of risk. Unlike Thomson’s black and white rejection of 
good faith, however, McKendrick presents a much more shaded view. In particular, 
according to McKendrick, Walford v Miles seems to be out of touch with those 
business environments where the parties need a degree of flexibility and co-operation. 
Hence: 


Where the parties expressly assume an obligation to negotiate in good faith, the argument 
that such an obligation is too uncertain to be enforced does not trump the argument from 
freedom of contract and the commercial advantages which would follow from allowing 
parties to express their agreements in co-operative language. It follows that the broad dicta 
in Walford cannot be supported and English law should recognise an obligation to negotiate 
in good faith where it has been expressly assumed by the parties. (pp 51-52) 


Although this concession to good faith is predicated on express provision by the 
contracting parties, the logic of respect for the parties’ autonomy surely is that we 
must allow, too, for the parties having contracted for good faith by implication. If 
so, and if we assume that business cultures run from ruthless competition at one end 
of the spectrum to a spirit of co-operation and mutual assistance at the other, 
freedom of contract (in the sense of party autonomy) argues for sensitivity to the 
particular culture, not an inflexible positioning at the competitive end of the 
spectrum. Having criticised the dicta in Walford v Miles, and having embraced 
good faith ‘in so far as [it] incorporates the principle that the expectations 
engendered by a binding promise must be honoured’ (p 59), McKendrick never- 
theless says that he has difficulties once good faith “comes into its own’ for 
example, by imposing on a party ‘a more onerous obligation than that contained in 
the contract’ — or by limiting the right ‘to withdraw from contractual negotiations 
without incurring any liability for doing so’ (ibid). 

The extent of McKendrick’s limited support for good faith can be highlighted by 
pausing, as he does, over the Privy Council’s refusal, in Union Eagle v Golden 
Achievement Ltd, to accept a general relieving principle such as unconscionability 
(or, by implication, good faith). In the Union Eagle case, the contract (for the sale of 
a property in Hong Kong) expressly and unambiguously provided that, in the event 
of late completion by the purchaser, the vendor had a right to retain the deposit and 
to withdraw the property. The purchaser having completed ten minutes late, the 
vendor purported to exercise his express contractual rights. The question for the 
courts was whether the purchaser, being a mere ten minutes late, should be given 
some relief against the drastic consequences of loss of both his deposit and the 
property. On the face of it, there was a short answer: respect for the parties’ 
autonomy dictated that the contractors should be held to the express terms of their 
agreement (which gave no assistance whatsoever to the purchaser). However, if (as 
suggested above) the logic of respecting the parties’ autonomy necessitates 
investigating what the parties implictly read into their agreement, then the contract 
must be set in the context of the background standards of fair dealing recognised in 
the commercial property market in Hong Kong. This, it should be said, is not an 
inquiry pursued in Union Eagle, but I take it that McKendrick would not think it 
improper to qualify the express terms of the contract by reference to good faith 
standards implicitly assumed by the parties. Of course, this is not to say that the 
contractual context would have assisted the purchasers in the Union Eagle case; for 
the Hong Kong property market might well be towards the competitive end of the 
spectrum of business cultures. At all events, good faith would not yet have ‘come 
into its own’ — the cornerstone principle would still be that of respecting the parties’ 
autonomy. The point at which good faith ‘comes into its own’ is when it operates as 
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an independent principle detached from the objective of giving effect to the 
contractual rights and obligations agreed upon by the parties. For McKendrick, the 
virtue of the Privy Council’s approach in Union Eagle is that it dramatises a choice 
that a legal system must make: is the commercial law of contract to be governed by 
considerations of certainty and contractual autonomy, or by standards of 
reasonableness, good faith, and fair dealing? If the former, then we must stick to 
our priorities (as the Privy Council did in Union Eagle). If the latter, then, as 
McKendrick rightly says, we need to guard against being ‘distracted by vague, 
unarticulated feelings of sympathy for one or other party’ (p 59) or by sloppy 
thinking, and we must clarify our understanding of good faith so that we ‘can go 
forward on a sound basis in legal principle and morality’ (p 62). 

Although every commercial lawyer would agree with McKendrick that the 
autonomy of contracting parties should be respected, is it so clear that a general 
principle of good faith and fair dealing would be out of order in the limited context 
of consumer contracting? Thomson, we know, values having the opportunity to 
snap up a bargain and to make a profit; but he also recognises that vulnerable 
contractors need some protection against predators in the marketplace. Is there not, 
then, a case here for imposed liability? In his contribution to the collection, Chris 
Willett offers some reflections on good faith in consumer contracts, specifically 
dealing with the way in which good faith has insinuated its way into English law 
through the general test for unfair terms in the Directive on Unfair Terms in 
Consumer Contracts. To a considerable extent, Willett approaches the question by 
unpacking the presuppositions of contractual autonomy. The key point is that 
consumers cannot be said to exercise contractual autonomy unless their agreements 
represent an informed consent. It follows that a good faith requirement of 
transparency in contracting is pivotal. For Willett, however, transparency, whilst 
necessary, is not sufficient. If consumers are to be properly protected and able to 
enter transactions with confidence, some imposed liability is inevitable. Moreover, 
Willett sees a general principle of good faith as an organising ideal for all 
dimensions of the regulation of consumer contracting, whether in the form of 
private law or public law measures. 

In an extremely robust paper, Scott Styles, having demolished the stock-in-trade 
objections to good faith, argues that we should not content ourselves with what he sees 
as the ‘weak’ conception of good faith supported by McKendrick (pp 176-178) 
(whereby good faith is implicitly recognised as underlying established fair dealing 
doctrines). Against these echoes of neutrality, Styles suggests that a ‘strong’ 
conception of good faith should be supported as a way of overcoming what he calls 
‘fractured formalism’ (p 161). English law is fractured because it regulates unfair 
dealing in a piecemeal fashion; and it tends towards formalism in the sense that 
doctrines are too often applied (or not) without explicit consideration of the 
substantive legitimacy of the positive law. In a milieu where the judicial culture values 
both internal coherence in the law and its substantive fairness, Styles maintains that an 
explicit general principle of good faith would support decision-making that is both 
open and rational. But, might this not encourage an unacceptable degree of imposition 
as the logic of the general principle of good faith is carried through in the various ways 
that its rational application demands? To which, Styles retorts: 


[R]ather than being perceived as unwarranted impositions on free agents and creating 
uncertainty in contracts, these interventions might in fact be welcomed by the business 
community, and, indeed, by society as large, as merely bringing the law into line with the 
existing values and expectations of these groups. (p 178) 
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So much, as it were, for the general issue. What, though, of the specifically Scots law 
perspective on good faith? 

Hector MacQueen opens the collection by asking whether good faith is an 
underlying principle of the Scottish law of contract. The short answer to this question 
is that it is easy enough to find examples of Scots law tracking the values and 
requirements of good faith as broadly understood in Europe. However this, MacQueen 
rightly allows, is neither very surprising nor particularly significant. The more 
important question, he says, is whether it would make a positive difference if Scots 
law were to recognise a general principle of good faith as holding together the 
particular doctrinal instances that are consistent with good faith values. According to 
MacQueen, ‘the articulation of the general principle [would enable] the identification 
and solution of problems which the existing rules do not, or seem unable to reach’ (p 
18). So, for example, equipped with such a general principle, Scots law would be 
better able to field disputes involving claims of sharp practice or bad faith in pre- 
contractual dealings. 

Angelo Forte, too, finds a general principle of good faith immanent in Scots 
contract law. Focusing, first, on the duty of disclosure in insurance contracts and then 
on cautionary obligations (involving sureties), Forte identifies a common strand in the 
recognised need to protect the justifiable (involuntary) reliance by one party on the 
knowledge of the other. Principles of fair dealing (in the sense of business morality 
and best practice), however, are not confined to so-called contracts of the utmost good 
faith (a locution that Forte would prefer to dispense with), nor to particular types of 
contract such as insurance and banking. Rather, good faith can be seen as ‘pervasively 
fundamental. Indeed, once the relevance of good faith is acknowledged in the 
particular, there is a logical imperative that its relevance to contracts generally should 
be accepted’ (p 96). 

Given the family resemblances between Scots law and South African law, we might 
pause to note the similarity between the approaches of MacQueen, Forte, and Styles 
and that argued for by the Cape Town private lawyer, Dale Hutchison, according to 
whom good faith should be seen as a covering principle holding together the doctrines 
of fair dealing and, at the same time, a means of mediating between community 
standards of honesty, decency and fair dealing and a broad range of technical legal 
doctrines (such as estoppel, waiver, equitable construction and the like). 

Scots law concerns are very much to the fore, too, in the remaining papers, by David 
Carey Miller and John Blackie, which consider good faith with regard respectively to 
Scots property law and the doctrine of personal bar. In relation to the former, Carey 
Miller concludes that, even though a variety of property cases ‘reflect the recognition 
of a broad, general, concept of good faith’ (p 126), there is not — and, indeed, could not 
be — a uniform concept of good faith such as might operate in contract law. In relation 
to personal bar, Blackie concludes that good faith might be ‘developed as a 
fundamental element of a taxonomy of this area of law’ (p 156). In both papers, the 
discussion is enlivened by reference to the so-called ‘offside goals rule’. Carey Miller, 
who introduces this metaphor, explains that, whilst real rights normally take priority 
over personal rights, this does not apply where the transferee who receives the 
property ‘is aware of the existence of [an] earlier competing claim’ (p 107). As 
extended by Blackie, the metaphor can be applied to the case of a person who ‘never 
scored the “offside goal”, but was tackled when working his way up the pitch with a 
view to doing so...’ (p 149). If anything, this metaphor can be applied even more 
pointedly to the debate about a general principle of good faith in contract. Where a 
contractor knowingly tries to take advantage of an offside situation there is a clear 
case of bad faith (or, breach of good faith in a subjective sense). However, as in 
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football, the problematic situation (and the focus for the debate) is the one where a 
contractor is adjudged to be offside, albeit innocently so (ie there is a breach of good 
faith in an objective sense). 

To sum up, this collection suggests that the tide of opinion might be turning in 
favour of the adoption of a general principle of good faith (in the sense of a principle 
that connects contract doctrine to the community’s standards of fair dealing). Whilst, 
to some extent, the essays reflect the realistic judgment that this is an inevitable 
development, they also confess (more surprisingly) to a considerable enthusiasm for 
good faith. With the Human Rights Act 1998 coming into effect, this could herald a 
further twist to the debate, for it is precisely through general doctrines such as good 
faith that private law will find the means to connect not only to the community’s 
standards of fair dealing but also to the community’s commitments to respect for 
human rights and human dignity. 


Roger Brownsword* 


William Lucy, Understanding and Explaining Adjudication, Oxford: Oxford 
University Press, 1999, x + 397pp, hb £ 40.00 


One persistent problem in legal theory is the inattention, common even with the best 
theorists, to general questions of methodology. Theorists seem happy to write at 
length about the nature of law or the best theory of adjudication with hardly a word of 
what such a theory is trying to accomplish, what the status is of the claims being made 
(e.g., are the claims being made ‘necessary’/‘conceptual’ truths for all possible legal 
systems, or only claims regarding the current practices in certain contemporary 
systems), or what it would mean to give a successful theory of this kind (can one ‘test’ 
such theories ‘against the facts’? — a question more complicated than would at first 
appear, as Lucy shows (pp 48-59)). Theories about the nature of law are 
methodologically problematic, not least because it is not clear that there is a clear 
concept or category called ‘law’ about which anything of substance and interest can be 
said. Some of the methodological problems about theories of adjudication are 
comparable, in that one can wonder whether anything interesting can be said 
generally about adjudication, as contrasted to theories about the adjudication 
processes in particular legal systems at particular times. However, theories of 
adjudication do not suffer from the ‘is there any there there?’ question that afflicts 
theories about the nature of law. What theories of adjudication must confront, instead, 
are the difficulties endemic to any social theory: the problems about how one should 
explain or understand of social practices and social institutions. 

The book analyses theories of adjudication through the rubric of methodological 
questions: (1) how should social action be explained (e.g., exclusively 
individualistically, exclusively holistically, or a mixture)?; (2) how should causation 
be treated when regarding social actions (e.g., as primarily ‘reason-based’, focusing 
on the participants’ plans, purposes, and understandings; or as primarily ‘cause- 
based’, looking towards ‘external’ factors)?; and (3) what is the role of values within 
the practice and within the best account of the practice (pp 17-23)? Lucy divides 
theories of adjudication broadly into two groups: ‘orthodox’ theorists (analytical 
philosophers like Neil MacCormick, Ronald Dworkin, and Joseph Raz) view 
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adjudication as relatively constrained and determinate, with most judicial decisions 
justifiable in principle and justified in practice (pp 1-6); and ‘heretical’ theorists 
(Critical theorists like Roberto Unger and Duncan Kennedy) who deny that judicial 
decisions are constrained by legal rules and principles or that they are justified or 
justifiable (pp 7~15). The author seems as surprised as most readers will be that, from 
a methodological standpoint, the orthodox and heretical theorists come to seem nearly 
identical, with differences being largely a matter of emphasis. 

Both orthodox and heretical theorists are ‘compatibilists’, seeking accounts of 
social actions that include both individual and holistic elements, and both reasons and 
causes (pp 118, 132-133, 282-283, 351-354). Both orthodox and heretical theorists 
generally accept that theories of adjudication must find a place for the participants’ 
point of view (the Verstehen or ‘hermeneutic’ approach to social theory), but both 
types of theorists allow that the participants’ views may be mistaken or distorted due 
to the influence of external or structural factors. Orthodox theorists tend to play down 
the possibility of mass participant error, while the heretics sometimes seem to use 
mass error as their starting assumption (pp 265-278). 

One methodological problem for orthodox theories is that in most societies there 
will be more than one ‘internal perspective’ on the legal system. How can one choose 
between these perspectives without relying on the sort of moral realism or moral 
rationalism that most orthodox legal theorists (natural law theorists like John Finnis 
aside) do not accept? Lucy suggests that while orthodox theorists occasionally 
recognize this ‘plurality problem’, they have no adequate response (pp 70-89). 
Orthodox theorists, Lucy argues, have a similar problem regarding the role of values 
within adjudication. While these theorists recognise the role values necessarily play in 
finding, interpreting, and applying the law, these theorists also believe in ‘strong value 
pluralism’ (the view that ‘there is a plurality of values some of which conflict, the 
conflict being in some sense insoluble’ (p 148)), and the combination leaves them, by 
default, concluding that many questions have no determinate legal answer (pp 143- 
160). Lucy, following the lead of many heretical theorists, distinguishes between 
predictability of legal/judicial outcomes and outcomes which are determined by the 
legal materials, in the sense that there is an answer that is compelled by the relevant 
reasons (and not merely consistent with those reasons); legal questions can be 
predictable without being determinate (pp 140-143). Orthodox theorists (with the 
prominent exception of Ronald Dworkin) accept that legal questions, at least the 
harder ones, are often indeterminate. However, once one concedes, even if only for 
‘hard cases’, that more than one choice between alternative outcomes is equally 
justifiable, then it is hard to discover how adjudication differs from other principled 
forms of choice — that is, how law is different from politics (pp 373-374, 385-386). 

Lucy’s evaluation of the heretical theories moves in the other direction: praising the 
efforts (through some forms of structuralism and ideology critique) to show the effects 
on our beliefs and values of social structures, institutions, and practices; but criticising 
as unpersuasive attempts by some heretical commentators to show that theorists need 
pay no attention to participants’ internal perspective, that law is radically 
indeterminate, or that theorists should not attempt rational reconstruction of legal 
practices (pp 187-293). 

The author describes his book as ‘a second-order enquiry — an enquiry about how to 
conduct a particular kind of enquiry’ (p 16). That is, this is a book about what is right 
and wrong and the way other theorists have written about adjudication, and does not 
itself offer an alternative theory of adjudication. Lucy recognises the frustration this 
may evoke in readers (pp 372-373). However, he does offer ample guidance for those 
who would brave their own theories: first, on the necessity of using a “compatibilist’ 
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methodology; and secondly, on the likelihood that moral realism or moral rationalism 
is necessary to solve the significant problems to which theories of adjudication would 
otherwise be subject. 

Lucy’s text is carefully argued, and displays an impressively wide knowledge of the 
literature in a variety of fields. The book is a very welcome and highly valuable 
addition to jurisprudence of adjudication. 


Brian Bix* 


D. Gareth Jones, Speaking for the Dead: Cadavers in Biology and Medicine, 
Aldershot: Ashgate Publishing Ltd, 2000, xiii + 275 pp, hb £50.00. 


The current inquiry into the removal and storage of organs obtained from children 
who were treated, and subsequently died, at Alder Hey Hospital in Liverpool, has 
highlighted a number of issues surrounding the use (and abuse) of human cadavers. 
This book seeks to address some of these issues, and attempts to “view even well- 
known ethical issues from the perspective of one who is primarily concerned with the 
human body and human tissue’ (p xi). The author might have engaged in this well- 
rehearsed discussion from an often ignored viewpoint, however, the outcome is rather 
disappointing. 

The book is composed of 7 chapters, but has no introduction or conclusion. This 
makes it difficult to determine not only the central thesis of the book, but also to 
evaluate whether the author achieves his objectives. Jones believes that ‘[t]he manner 
in which we respond to the dead, the use we make of skeletal remains and their tissues, 
the ways in which we learn about ourselves by studying them, all raise ethical queries 
that go to the heart of what it means to be human’ (p ix). While this is undoubtedly the 
case, the book does little to explore these connections. 

Chapter 1, “Cadavers as Images of Ourselves’, discusses a range of topics including 
the history and development of anatomy; the role and effect of different cultural 
traditions upon anatomy and the use of the human cadaver; the changing nature of 
society and ethical standards and experiences; and artistic use of human remains. As 
may be expected, given the author’s background as an anatomist, the section on the 
history and development of anatomy is well written and clear; however, the remainder 
of the chapter is somewhat confused. Jones raises a number of interesting ethical 
issues but has a tendency to deal with them in a superficial manner. For example, in 
discussing the display of human materials in museums, where ‘the aim is to instruct 
interested members of the community in aspects of fetal development’ (p 25), or as 
art, when they “cease to function as representatives of the fetal community, becoming 
instead tools to further an artist’s objectives’ (p 25), he suggests that exhibiting a 
cadaver, or its parts, as art is only permissible where the person concerned consented 
to the exhibit before their death. Thus, adults can consent to the use of plastination and 
being displayed in ‘traditional’ poses in a museum in Germany (pp 25-6) but fetuses, 
obviously, cannot. The distinction between adults and fetuses appears to be premised 
on the idea that you can consent to something being done to your own body but not to 
another’s. This, however, does not hold true in other areas of medicine, where parents 
are able to consent to procedures on behalf of their children. Given this, it appears that 
the distinction between the dead adult human body and the fetus is based on nothing 
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more than squeamishness. While intuition can provide a useful basis for ethical or 
moral guidance, this should be explicitly acknowledged and articulated in detail. 
Furthermore, if fetuses can only be displayed in art with their consent, how can 
research on fetuses ever be justified? 

This issue is addressed in chapter 7, where Jones ignores the ethical debates which 
have surrounded the use of fetal and embryonic material, and focuses instead upon the 
term pre-embryo and the idea of brain birth. He concludes that neither idea is of value 
and proceeds to develop his notion of the fetus as a ‘proto-cadaver’ (p 242). He 
believes that ‘[i]f the notion of the embryo as a proto-cadaver is adopted, it allows 
society to debate the dimensions of the protection to be provided to embryos without 
having to come to terms with the precise status of the embryo — an interminable and 
irresolvable debate in most societies’ (p 242). Notwithstanding that consensus on the 
status of the embryo is unlikely to be achieved, creating a new term to define it does 
not resolve or clarify the ethical discussions which exist in relation to research on 
fetuses or embryos. Although, Jones claims, ‘[t]reating [fetuses and embryos] as 
proto-cadavers does not automatically justify the studies carried out on them ... it 
does provide a basis for a serious assessment of how best to approach the scientific 
impetus and clinical imperative implicit in obtaining knowledge of embryonic and 
fetal development’ (p 245). Yet it is unclear how renaming fetuses as proto-cadavers 
achieves this aim. It appears to be no more than a semantic shift designed to legitimate 
research on human embryos, without an express endorsement of this conclusion, 
perhaps for fear of adverse public reaction. 

Much of the remainder of the book can be similarly criticised. In Chapter 3, 
‘Acceptable and Unacceptable Uses of Cadavers and Tissues’, Jones raises the 
concept of symbolism and the human cadaver. This is an interesting area which should 
have been developed further, for it is central to how many people view the bodies of 
the dead, particularly their relatives. However, rather than exploring this concept he 
concentrates on the issue of consent, an area which has been addressed by many other 
commentators. 

The text is more descriptive than analytical and it is difficult to identify where any 
of the ethical issues which exist around the human cadaver are fully considered. 
Instead, Jones falls into the trap of raising questions but not answering them, and too 
often relies on simply relating the theories of others. Additionally, the sub-headings 
used within many of the chapters often do not relate to the text which follows. For 
example, under the title of ‘Ownership of Material and Consent for Research’ (pp 75- 
6) the concept of symbolism is raised, but there is no discussion of ownership of the 
human body. Misleading sub-headings leave the reader confused and uncertain as to 
why an issue is being discussed. This adds to the sense that this book has been poorly 
conceived. A tighter structure with a clearer thesis would have considerably improved 
1t. 


Sara Fovargue* 
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